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HORACE GRAY, Abbociatb Justice ov the Scteeme Coubt. 
Costa, 112. Legacy duty, 617. 

JOHN LOWELL, CracniT Judge. 

Bankruptcy, 660. Equity— mistake, 261. 

Collision, 185. Négligence— personal injury. 43 

Criminal law, 25. Patenta for inventiona, 392. 

MATHEW WEBB,* District Judge, Maine. 

DANIEL CLARK, Distbict Judge, New Hampshirb. 

THOMAS L. NELSON, District Judge, Massachusetts. 

Admiralty — négligent towage, 910. Seamen's wages, 9)o 

LE BARON B. COLT, District Judge, Rhodb Island. 

Arbitration bond, 708. Insurance contract, 647 
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SAMUEL BLATCHFORD, Associate Justice op the Suprême Court. 
Admiralty, 133. Equity juriadiction, 568. 

Collision, 274, 284. Patents for inventions, 86, 88, 4C6. 

Creditor's Mil, 316. 464,473,477. 

Removal of cause, 241. 

WILLIAM J. WALLACB, Circuit Judge. 

Attachment — priority of lien, 424. Eminent domain, 370. 

Creditors' suits, 415. Jurisdiction, 358. 

Criminal law — mailing f orbidden Patents for inventions, 672. 

matter, 386. Removal of cause, 565. 

NATHANIBL SHIPMAN, District Judge, Connectiout. 

Patents for inventions, 172, 234, 475. Removal of cause, 801. 

•Sncceeded Edward Kox, deceased, 

(iii) 



IV UNITED STATES CIBCUITS. 

A. C. UOXE, DisTBiCT JuDGE, N. D, New York. 

Arrest and bail, 28. Findings by référée, 551. 

Bankruptcy, 870. Moncy paid by mistake, 361. 

Bénéficiai union, 840. Municipal bonds, 377. 
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Collision, 47. liemoval of cause, 49. 

ADDISON BROWN, District Judge, 8. D. New York. 
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Liens on beats and vessels, 46. Salvage, 136. 

Maritime services, 704. Seamen, 299. 
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Railroad bonds, 51. 
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Foreclosure sale, 169. Patents for inventions, 351, 447, 553 

WILLIAM BUTLER, District Judge, E. D. Pembyi-tania. 
Admiralty, 45, 395. Collision, 397. 

Bankruptcy, 31, 623, 624. Corporation stockholders' bill, 21. 

Maritime liens, 800. 

MARCU8 W. ACHESON, District Judge, W. D. Pennsylvania. 

Bankruptcy, 443. Equity — jurisdiction, 418. 

Constilutional law, 430. Judgment by confession, 54. 

Pleading, 66. 
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Admiralty, 796. 

THOMAS J. MORRIS, District Judge, Maryland. 

Service of process on foreign corpo- Shipping, 904. 

ratijus, 823. 

aEOEGE W. BROOKS, District Judge, E. D. North Carolina. 
ROBERT P. DICK, District Judge, W. D. North Carolina. 
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UNITfîD STATES CIBCUITS. 

R. W HUGHES, District Jpdgb, E. D. Vibginia. 

Adniiralty proceediiigs, 917. 

ALEXANDEB RIVES, Distkict JUd&b, W. D. ViROmiA. 
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JAMES W. LOCKE, District Judgb. S. D. Flokida. 
Disbarment of attorney, 815 
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EDWARD C. BILLINGS, District Judge, E. D. Louisiana. 

ALECK BOARMAN, District Jodge, W. D. Louisiana. 

ROBERT A. HILL, Distuict Judgb, N. and 8. D. Mississippi. 

Jurisdiction, 194. Power of United States courts, 846 

AMOS MORRILL, District Judge, E. D. TTexas. 

E. B. TURNER, District Judgb, W. D. Texas. 

A. P. McCORMICK, District Judgb, N. D. Texas. 

SIXTH CIRCUIT. 

STANLEY MATTHEWS, Associate Justice op the Supeemb Court. 
Adrairalty, 909. Taxation, 99. 
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Actions against foreign corpora- Injunction, 301 
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Civil-rights act, 340. 

HENRY B. BROWN, District Judge, E. D. Michigan. 

Action for money had and receivod, Bankruptcy. 865. 
719. Cpntempt^-penalty, 716, 

Removal of cause, 401. 

SOLOMON L. WITHEY, Distuict Judgb, W. D. Michigan. 
Mental incapacity to contract, 587. 

MARTIN WELKER, Distkict Judge, N. D, Ohio. 
Damages — négligence, 70. 

PHILIP B. SWING,* DisTBioT Judge, 8. D. Ohio. 
Insurance broker, 75. 

*Siuce dec6ased. 
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D. M. KEY, District Judge, E. akd M. D. Tennessee. 
Transportation of live stock, 642. 

B. S. HAMMOND, Distbiot Judgb, W. D. Tennessee. 

Contract of sale, 24. Judicial sale, W. 

Criminal law, 632. Removal of cause, 482, 

Foreign corporations — distribution of 

Asaets, 493. 
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.JOHN M. HARLAN, Associate Justice of the Supkemb Court. 
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Estâtes of deceased, 17. Practice— necessary party, 857. 
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Trust — money followed into land, 503. 
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Mortgage, 806. Patents for inventions, 893. 

Removal of cause, 561. 

SAMUEL H. TREAT, District Judge, B. D. Illinois. 

WALTBR Q. GRESHAM, District Judge, Indiana. 

Patents for inventions, 479. 

CHARLES E. DYER, District Judge, B. D. Wisconsin. 
Patents for inventions, 874, 880. 

ROMANZO BUNN, District Judge, W. D. Wisconsin. 
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SAMUEL F. MILLER, Associate Justice ow the Suprême Coubt, 

GEORGE W. McCRART, Circuit Judge. 

Action ew delioto, 537. Criminal contempt, 530. 
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ent States, 198. Négligence, 591. 

Contract— novation, 109. Patents for inventions, 673. 

Corporation bonds, 623. Public lands, 106. 

Wills, 100. 
HENRY C. CALDWBLL, District Judge, E. D. Arkansab. 

Ejecting passenger from train, 117. Railroad companies as carriers, 330 
Shipping, 181. 

ISAAC C. PARKER, District Judge, W. D. Arkansas. 

O. P. SHIRAS, District Judqb, N. D. Iowa. 

JAMES M. LOVE, District Judge, 8. D. Iowa. 

Bankruptcy, 660. ' Remova. of cause, 306, 

Bond of indemnity, 382. Btatute of limitations— foreign cor- 

Contjact of sale, 345. porations, 827. 

Rédemption, 369. 
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0. G. FOSTBB, District Judgb, Kansab. 

RENSSBLAER R. NELBON, District Judgb, Minnesota. 

Municipal corporations, 334. Railroad discriminations, 373. 

Patents for inventions, 67.S. Sale and delivery, 264. 

Btate insolvent laws, 872. 

SAMUEL TREAT, District Judge, E. D. Missouri. 

Code pleading, 844. Poreign insurance companies, 628. 

Common carrier, 39. Fraudulent transfer of assets, 519. 

Corporation — autliority of directors, Landlord and tenant, 651, 652. 

802. Municipal bonds, 334, 644. 

Dépositions as évidence, 837. Pleading — counter-claim, 546. 

Equity — parties, 246. Removal of cause, 363. 

Sheriiï's return as évidence, 835. 

ARNOLD KREKEL, District Judge, W. D. Missouri. 

ELMBR S. DUNDY, District Judgb, Nebraska. 

M0SE8 HALLETT, District Judge, Colorado. 

Constitution of Colorado, 546, 549. New trial, 505. 



NINTH CIRCUIT. 

8TEPHEN J. FIELD, Associatb Justice of thb 'Hupreme Court. 

Chinese immigration, 286, 292. Municipal corporations, 229. 

Chinese merchants, 606. Removal of cause, 146. 

Equity — restraining proceedings at Taxation — constitutional law, 727. 
law, 422. 

LORENZO BAWYER, Circuit Judgb. 

Mexican grant, 218. Patents for inventions, 125. 

State constitution — assessments, 790. 

OQDEN HOFEMAN, District Judgb, Calitornia, 
Collision, 93. 

E. W. HILLYER,* District Judgb, Nevada. 

MATTHEW P. DEADY, Distbiox Jbdoe, Ohegoit, 

Bill of review, 625, Transportation ofpsssengera—lierthg 

Pleading, 295. on vessels, 40. 

Baies by broker, 640. 
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Lawbbnob V. NoBTON «ind others. 

(Circuit Oourt, If. D. Texa». 1882.) 

1. Removal o» Cause— QtJBBTioNS ARisiNa undeb United Statks Laws. 

Where the pétition oi the plaintifl présents a question which arises under 
the lawB of the United States, the caiise is removable under section 2 of the act 
of March 3, 1875, without regard to the citizenship of the parties. 

2. Samb— Condition in Marshal's Bond— Section 783, Rbv. 8t. 

Where the condition of a marsbars officiai bond is in strict conformity with 
the condition prescribed by section 783 of the Revised Statutes, and the excep- 
tions flled raise the question of what is the proper construction of the condi- 
tion, and the construction of the language of the section isbrought in question, 
the cause is removable. 

Heard on Motion to Eemand. 

The Eevised Statutes of the United States, § 783, require that 
every marshal, before he enters upon the duties of his office, shall 
give bond, with two good and safficient sureties, for the faithful per- 
formance of said duties by himself and his deputies. 

In pursuance of this statute, A. Banning Norton, one of the de- 
fendants, having been nominated and appointed marshal of the 
United States for the northem district of Texas, executed his officiai 
bond, Mieà May 1, 1879, in the penalty of $20,000, with the other 
défendants as sureties, conditioned as required by the statute. Dur- 
ing Norton's term of office, Lawrence, the plaintiff in this action, 
brought suit in the district court of Kaufman countv. Texas, aeainst 
v.lS.no.l— 3 



a FEDKBAL BEPOBTEB. 

Norton and his sureties, on the ofiB.ciaI bond of the former. He 
alleged, in his pétition, the appointment of Norton as marshal; the 
exécution by him and his sureties o| thç officiai bond sued on, and 
then averred that Norton, acting by Msi deputy, Eobert Clarke, by 
virtue of a -writ of attachment against the goods. and chattels of one 
Samuel W. Wallac^, issued out of the Umt;e4: States circuit court 
for the northern district of Texas, in a cause pending therein, in 
which Naumberg, Kraus, Laue.r ^ Co, were plaintiffs, and said 
Samuel W. Wallace was défendant, had unlawfuUy levied upon and 
seized cei:tain goods, tiie property of plaintiff and in his rightfulpos- 
sëasîônv and hàd deprived the plaiùtitf: of tha possessida and .use 
thereof ; that by reason of said unlawf ul aots of Norton, and Clarke, 
his deputy, the condition of said bond had been broken, and an ac- 
tion had accrued to the plaintiff on said bond against Norton and his 
âecurities thereon. He therefore pi^ayed judgme^t against the de- 
fendants for the sum of $10,000. Both thé plàihtiff and the défend- 
ants were citizens of the state of Texas. 

The défendants excepted to the pétition on the following grounds, 
among others: 

(1) Because the sureties on the marshars bond were Joîned as défendants, 
the pétition not showing in what way they were liable, or that they had in 
any manner aided thè marshal, or his deputy, in comniitting the trespasses 
set eut in the pétition. (2) Because the pétition averred that said îdleged 
trespasses were committed by Clarke, the lawful deputy of the marshal, and 
alleged that the défendants were liablé for the acts of the deputy marshal in 
eeizing and taking possession of said goods. 

After the filing of their exceptions, and within the time prescribed 
by the statute, the défendants filed a pétition for the removal of the 
cause to the United States circuit court for the northern district of 
Texas, Kaufman county, where the action was commeneed, lying 
within that district. The state court made an order for the removal 
of the case, and défendants in due time filed a transcript of the 
record in the United States circuit court. Thereupon the plaintiff 
moved the court to remand the cause to the state court. 

Olin Wellborn, W. W. Leake, and John L. Henry, for the motion. 

W. L. Grawford, M. L. Crawford, and L. F. Smith, contra. 

Woods, Justice. The motion to remand must be overruled. It is 
clear that by the exceptions filed to the pétition of the plaintiff a 
question ia presented which arises under the laws of the United 
States, and consequently that under section 2 of the act of March 3, 
1875, (Supp. to the U. S. Eev. St. vol. 1, p. 174,) the cause is remov' 
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able without regard to the citizenship of the parties. The condition 
of the bond sued on is in strict couformity with the condition pre- 
Bcribed by section 783 of the United States Eevised Statutes. The 
exceptions filed raise the question, what is the proper construction of 
the condition, and consequently what is the proper construction of 
section 783 ? The court, in passing upon the exceptions, is required 
to décide what is meant by the words, "the faithful performance of 
said duties by himself and his deputies," as used in section 783, and 
to déclare whether the acts complained of in the pétition are or are 
not a violation of the condition of the bond prescribed by the statute. 
There can, therefore, be no doubt that the case is a removable one, 
and that the motion to romand should be overruled, 

Note. See Jaokson v. Simonton, é Cranch, 0. 0. 255; Killpatriok t. Frost, 
2Grant, 168. 
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{Circuit Court, 8. D. Ohio, W. D. July 31, 1882.) 

I. A-CTioma against Forbion Corporations as Unitkd Stateb Courts— Sebt- 
icB OF Pkooess upon Agents. 

Where foreign corporations engage In business in a state whase laws provide 
that they may be summoned by process served upon an agent in charge thereof , 
they are " found " in the district in which such agent is doing business, within 
the meaning of the act of congress of March 3, 1875, (18 St. at Large, 470,) and. 
may be served in that manner in suits brought in the United States courts. 
Mohr <ft Moih/r VistiHing Co. v. Jn». Cos. 12 Ped. Bef. 474, foUowed. 

1 Public Nature and Duties op Railboads. 

Bailroad corporations are quasi public corporations, dedicated to the public 
use. in accepting their charters they necessarily accept them with ail the 
duties and liabilities imposed upon them by law. Thus a quagi public trust is 
created which clothes the public with an interest in the use of raiiroads, which 
can be controlled by the public to the estent of the interest conferred therein. 

I. -TuEisDiCTioNOF Equitt— Railboads — Injunction. ^ 

In the absence of some statute providing another and différent remedy, 
courts of equity hâve jurisdiction to enforce this quasi public trust, and com- 
pel railroad corporations to discharge the duties imposed upon them by law ; 
and persons injured by the wrongf u] action or non-action of such corporations 
may seelt redress by injunction, and are not bound to resort to proceedings in 
mandamus or to an action at law for damages. 

L Railroads— Discrimination m Delivering Live-Stock to Stock-Taeds— 
Rbmedt. 

A railroad company cannot bind Itself to deliver to a particular stoclc-yard 
ail live-stock coming over its line to a certain point, but it is bound to trans- 

*Beported bj J. 0. Harper, Ejq., o( tlie Cioclnnati bar. 
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port over ita road and deliver to ail stock-yards at such point, renched by Us 
tracks or connections, ail live-stock consigned, or which the shippers désire 
to consign, to them, upon the same ternis and in the same manner as under 
like conditions it transports and delivers to theircompetitors ; and the perform- 
ance of this duty may be compelled by injunction at the suit of the proprietor 
of the stock-yards discriminated against. 

In Equity. Motion for preliminary injunction. 

Ramsey é Matthews, for complainant. 

Hoadly, Johnson é Colston, for défendant Cincinnati, Indianapolîs, 
St. Louis & Chicago Eailroad Company. 

Paxton d Warrington and Stallo, Kittredge & Shoemaker, for défend- 
ant United Eailroads Stock- Yards Company. 

Baxter, C. J. The facts in this case are few and simple. After 
averring that he is a citizen of Kentucky, and that the United Eail- 
roads Stock-Yards Company is an Ohio corporation, and that the 
défendant the Cincinnati, Indianapolis, St. Louis & Chicago Eail- 
road Company is a corporation organized under the laws of Ohio, 
Indiana, and Illinois, the complainant charges that he is lessee of 
certain stock-yards, referred to in his bill, situated on the line of the 
Cincinnati & Baltimore Eailroad Company's road, in Hamilton county, 
Ohio ; that his yards are connected with said railroad by a suitable 
switch ; that he is there engaged in the business of receiving, feed- 
ing, housing, aûd shipping live-stock; that the Cincinnati, Indianap- 
olis, St. Louis & Chicago Eailroad Company's road connects with the 
Cincinnati & Baltimore Company's road two miles south of complain- 
ant's yards; and that the said défendant is, by contract, in the use 
oî that portion of said Cincinnati & Baltimore Eailroad Company's 
road lying between said point of junction and complainant's yards, 
over which it is carrying on the business of a common carrier of live- 
stock, making regular deliveries to, and receiving stock from, its eo- 
defendant, loaded in cars standing on the track. He furthermore 
allèges such receipt and delivery of stock in cars on the track is 
necessary to the successful prosecution of his business, but that, in 
disregard of the obligations imposed on it by law, said défendant has 
entered into a contract with the United Eailroads Stock- Yards Com- 
pany, its co-defendant, whereby it has covenanted to make said 
United Eailroads Stock- Yards Company's yards its dépôt for the 
receipt and delivery of ail live-stock carried by it to and from Cin- 
cinnati, and obliged itself, in so far as it could lawfully do so, to 
deliver ail live-stock carried by it to, or received for shipment from, 
Cincinnati to and from its co-defendant, and that, relying on said 
contract as a valid obligation and a suffîcieiit justification of its action 
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in the premises, said défendant unlawfully and wrongfully refuses to 
receive stock from, or deliver stock to, complainant, except through 
the United Eailroads Stock- Yards Company 's yard, whose yards, it 
appears, adjoin the complainant's yards. 

Complainant thereupon prays for an injunction to restrain said 
défendant from so discriminating against it, and to compel it to re- 
ceive and make deliveries of stock to him in the same manner and 
on as favorable terms as it receives from and delivers to complain- 
ant's said competitor. 

The application for a preliminary injunction came on for argu- 
ment before me at Knox ville on the twelfth of July, 1882, when the 
Cincinnati, Indianapolis, St. Louis & Chicago Eailroad Company 
filed its plea denying the jurisdiction of this court, because, as the 
plea avers, it is not a corporation of Ohio, as it alleged, but that it 
is a corporation under and in virtue of the laws of the state of Indi- 
ana alone. It does not, by its plea, deny service of process or raise 
any question in regard to its regularity or légal sufficiency. But the 
counsel insisted in argument that as défendant was an Indiana 
corporation, and a citizen of that state, it could not be lawfuUy 
served with process in this jurisdiction, and that it was, therefore, 
not legitimately before the court. 

We need not stop to demonstrate that the question argued by coun- 
sel is broader than the plea, inasmuch as if such question was raised 
by the plea I would not hesitate to overrule it. 

We concède that corporations — mère légal entities — ean only 
legally exist within the territorial limits of the sovereignty creating 
them; that they must dwell in the places of their création, and can 
not migrate to other sovereignties. But it is as equally well settled 
that they can do business, if not inhibited by law from so doing, in 
foreign states and countries, and that they may be there sued in re- 
lation to the same. 1 Eedfield, Eail-w. p. 63, § é. 

Hence, if it were conceded that the défendant is an Indiana cor- 
poration, as alleged in its plea, it appears that it owns and opérâtes 
a railroad in Ohio, where its président résides and its principal office 
is located, and that it is there, by législative permission, engaged 
in the business of a railroad carrier. If so, it is liable to be served 
with process in this jurisdiction. "This court," says Judge Force, of 
the Buperior court of Cincinnati, in a case recently decided by him, 
"has, by statute, jurisdiction of an action against a foreign corpora- 
tion when such corporation can be found within the city. A corpora- 
tion can be found where it can be served with a process according to 
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law. A foreign corporation can be served -with a summong accord- 
ing to law (in Ohio) by service upon a managing agent." And about 
tbe same time Mr. Justice Matthews said, in a similar case, pending 
in this court, that "where foreign corporations establish an agency in 
a state whose laws provide (as in this) that they may be sum- 
moned by process served upon an agent, they are 'found' within the 
district in which such agent is doing business, within the meaning of 
the act of congress of March 3, 1875, and may be served in the same 
manner in suits brought in the United States court." Mohr â Mohr 
Distilling Co. v. Ins. Co. 12 Fed. Rep. 474, and authorities cited in 
the note thereto. Thèse adjudications are conclusive of the question 
attempted to be raised in this case. The défendant is duly before 
the court, and it only remains to be determined how far, if at ail, 
the complainant is entitled to relief upon the facts herein stated. 

Eailroads are potential agencies, constitute a very considérable part 
of the national wealth, and deserve to be fully protected in ail their 
chartered rights. But while they are essential to the continued proB- 
perity and to the further development of the varied resources of this 
great country, they are susceptible, when manipulated in the interest 
of selfish schemes, of being perverted to the most unjust and oppress- 
ive uses. They necessarily monopolize ail inland carrying business, 
and if unrestrained can, by unjust discriminations, favor some indi- 
viduals and communities to the very serious détriment of others. 
Hence the fréquent efforts made to control them in the interests of 
individuals and communities. By establishing or abandoning a dépôt 
they can depreciate or enhance the value of private property, and by 
extending or withholding facilities increase the profits or iuflict losses 
on ail persons engaged in commercial or other pursuits dépendent ou 
their favor. An advance of two cents per bushel on the grain annually 
carried from the grain-producing west to the eastem cities, with a 
corresponding increase upon ail other classes of freight, would im- 
pose a tax upon the industry of the country exceeding in amount the 
annual levies made by congress for the support of the national gov- 
ernment. If permitted, they can so regulate their freight charges 
as to exact from each locality dépendent upon them the utmost far- 
thing which the oircumstances of each particular case and the absence 
of wholesome compétition enable them to 'impose. For instance, 
where compétition is sharp, they can carry passengers and freight over 
their entire Unes for less than they charge for short intermediate dis- 
tances, simply because in the cne case they are controUed by compé- 
tition, and in the other, in absence of such compétition, they hâve 
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it in their power to extort the utmost farthing which such intermedi- 
ate business is capable of bearing. Those who bave tbem in charge 
canorganize side or collatéral business enterprises, aiid so manipulate 
their roads as to seriously cripple their competitOrs and add to their 
own profits. Thèse are but some of the possibilities incident to rail- 
road management, Nevertheless, with ail their capaoity for injus- 
tice, they cannot be dispensed with. But are their duties and 
obligations to individuals and to the public to be measured by the judg- 
ment of the înterested parties; using them to further their own self- 
ish schemes, or by the courts? And if by the latter, to what estent 
may the courts^ go in supérvising their actions and in restraining 
abuses? Thèse are grave questionSj which we will now endeavor to 
answer. 

The great and fundamental principle on which we rest the conclu- 
sions hereiriafter stated is the conceded factihat railroad corporations 
are quasi pubKc corporations dedicated to the publie use. It is upon this 
idea that they hâve been invested with the power of eminent domain, — 
the authority to take and appropriate private property to their useby 
paying a just compensation therefor. They bave been created for 
the purpose of exercising the functions and performing the duties of 
common carriers. Their duties and liabUities are defined by law. 
In accepting their charters they necessarily accept them with ail the 
duties and liabilities annexed; that is to say, they nndertake to con- 
struet the roads contemplated by their several charters ; to keep them 
in good condition; equip them with suitablé roUing stock and safe 
machinery; employ skilled and trustworthy laborers; provide suitablé 
means of access to and egress; from their trains; erect dépôts and 
designate stopping-places wherever the public necessities require 
them; supply, to the extent of their resources, necessary and adé- 
quate facilities for the transaction of ail the business offered; deal 
fairly and impartially with their patrons ; keep pace with improve- 
ments in railroad machinery, and adapt their service to the varying 
necessities and improved methods of doing business. 

The granting and acceptance of such charter créâtes a quasi public 
trust, and clothes the pubhc with an interest in the use of -railroads, 
which can be controUed by the public to the extent of the interest 
granted therein. Munnv. lUinois, M U. S. 126 to 134, inclusive. 
But how and by whom can this qtiaai public trust be administered ? 

The défendant insists that relief cannot be given by this court. 
The contention is that ail persons injured in their property or per- 
sons by the wrongful action or non-action of a railroad corporation 
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can have adéquate relief in a court of law by a suit to recover dam- 
ages for the wrong done, or by mandamua to compel a f ulfillment of 
its corporate obligations. Thèse remédies uudoubtedly exist; but is 
there no other and better remedy for the redress of such ■wrongs ? 
Suppose défendant should entirely suspend its opérations and refuse 
to run trains upon its road, it would be in default, and everybody 
injured thereby could sue and recover the spécifie damages sustained. 
But is the public without redress, and are the courts without power 
to interfère, at the instance of one or more individuals, and protect 
the public as well as individuals from the threatened deprivation of 
the benefits and advantages intended to be provided by the building 
of the road ? Or suppose the défendant should ignore the daims of 
some populous neighborhood, whose business justified and whose 
necessities required dépôt accommodations for the receipt and dis- 
charge of passengers and freight, and in this way force the people of 
such locality to transact their business through a dépôt eight or 
ten miles distant — is there no redress except through a multiplicity 
of suits to be prosecuted at law by each injured party, or such relief 
as eould be obtained through the tardy and inadéquate process of 
mandamus9 Thèse remédies exist. But they are not the only 
means of relief. The défendant, by accepting its charter, assumed 
certain obligations in favor of the public in the nature of a quasi 
public trust, and the duty of enforcing the exécution of this trust, in 
the absence of some statute providing another and différent remedy, 
devolves upon courts of equity. Ail matters of confidence and trust 
are within their peculiar cognizance. They may restrain or com- 
mand, remove a trustée and substitute another in his stead, or exé- 
cute the trust themselves, as the exigencies of each particular case 
may require. Their jurisdiction bas been well established and de- 
fined. No court, I présume, exercising equity powers would hesitate, 
upon proper application, to command the défendant, in the contin- 
gencies supposed, to provide a dépôt or operate its road, for tlie obvions 
reason that the road waa authorized and built for and dedicated to 
the public, and the public bas a right to use it ; and if the of&cers 
representing the corporation were to refuse to exécute the trusts 
reposefd in them, in the particulars mentioned, or in any other re- 
spect, it would be the imperative duty of the courts of equity, on due 
application, to interfère, and by an exercise of their extraordinary 
powers compel a faithful observance and discharge of ail of its obli- 
gations. If thèse courts can lawfuUy do this, their supervising 
authority over such corporations to the extent of the public interest 
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in them is vindicated; that is, they can compel them to keep their 
roads, roUing stock, and machinery in good condition ; force them to 
establish and maintain dépôts at suitable points -where the business 
and public necessities require them; provide suitable means of access 
to and egress from their trains; forbid injurions discriminations ; and, 
to the extent of their means, supply ail the facilities for the safe trans- 
mission of persons and property contemplated by their charters. 
Their authority to do this was afiSrmed and applied in the récent 
litigation between the express and the railroad companies, in which 
the railroad companies admitted an obligation to receive, carry, and 
délirer express freight, but contended that they were only bound to 
do so when the freight to be carried was delivered into tjieir custody 
to be carried in the usual way at their risk and on their freight trains, 
to be delivered by them to the consignées. But every court before 
which the question was argued held otherwise. 

In the last of thèse cases, recently decided by Mr. Justice Miller 
and Judge McCrary at St, Louis, Missouri, the court ordered the 
railroad company, upon a motion for a preliminary injunction, to 
furnish the express company with suitable freight cars to be attaohed 
to its passenger trains for the transportation of its freight in care-of 
its own messengers, and at the rates fixed by the court, thus recog- 
nizing in the fuUest possible manner the authority of the court to 
supervise and control the action of the railroad company in the pub- 
lic interest. 

Now, if it was compétent for the court to thns interfère and con- 
trol the railroad company in a matter of détail in its business 
affairs, why may I not, if the facts of this case justify relief, compel 
the défendant railroad company to make deliveries of live-stoek con- 
signed to complainant on the same terms and in the same manner as> 
under like conditions deliveries are made by it to its co-defendant ? 

The business of receiving, feeding, dealing in, and forwarding live- 
stock is legitimate and necessary. To do so on a scale commensurate 
with the trade of Cincinnati in that line nécessitâtes large expendi- 
tures in the érection of buildings and equipment of suitable yards; 
and, being both legitimate and useful, everybody engaging in it is 
entitled to equal facilities in the use of railroads, upon which they are 
largely dépendent for success; for it is obvions if the railroads cen- 
tering at Cincinnati, or the officiais who control them, are permitted 
to combine and establish a stock-yard as a private enterprise, and by 
contract make it the dépôt of the roads for the receipt and delivery of 
ail the stock brought to or carried through the city, and withhold like 
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accommodations from their competitors, they can suppress compéti- 
tion, and establish and maintain a monopoly in that particular de- 
partment of trade, and subject the public to the payment of undue 
and unreasonable exactions for the services rendered. 

I am very clear that no such right exista. Where a railroad Com- 
pany assumes to receive, take care of, water, feed, and forward stock 
as a part of its undertaking to transport them, as it may lawfully do, 
they are at liberty to sélect such agencies as they may choose to em- 
ploy for the purpose, and the exercise of the right is no wrong to any 
one else. But that is net the question hère. The complainant does 
not complain of def endant's transacting. its business through its own 
agents. Its pomplaint is that the défendant refuses to deliver stock 
consigned to his yard to him, except through the yards of oo-de- 
fendant, and it is against this unauthorized and injurious discritti- 
ination that he seeks relief. The two yards are contiguous. They 
are both connectèd with the Cincinnati & Baltimore Eailroad Com- 
pany's road (over which the défendant is running its tralins) by suitable 
switches. The railroad défendant can receive stock frow and deliver 
stock to the one as easily as to the other, but refuses to do so. The 
discrimination is contrary to a sound public policy and injurious to 
the complainant. It gives to the United Eailroad Stock- Yards Com- 
pany inaportant advantages in the reeeipt and shipment of stock, over 
the complainant — an injustice •which no railroad : Company, in the 
exercise of its quasi public functions, ought to be permitted to inflict 
upon any one engàged in a lawful and necessary p^rsuit. The power 
to prevent such an abuse is, as we hâve already affirmed, vested in 
courts of equity until the législature shall provide another and différ- 
ent remedy. 

A preliminary injunction, corresponding in its scope with the 
restraining order heretofore issued, is thereforp granted, on complain- 
ant'e entering into a bond in the penalty of $20,000, with securities 
to be approved and accepted by the clerk, conditioned to prosecute 
the suit with effect, or in the event he fails to do so that he will pay 
the défendants ail such damages respectively sustained by reason of 
the wrongful suing ont of aaid injunction. 

Note. The tetnporary restraining order was as foUows: "It Is therefore 
ordered by the court that the défendant railroad company shall, so long as said 
Company shall continue to deliver stock to the United Railroadis Stock- Yards 
Company, until the f lirthër order of the eourt^ deâist from making any dis- 
crimination between the complainant's yârds and those of the United Rail- 
roada Stock-Yards Company, aud ahaU re<jeive ail the stock consigned, or which 
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the shipper shall désire to consign, to said complainant's yard8,'and transport 
and deliver the same upon the same terms and in the same manner that stock 
is received and transported and delivered unto the United Kailroads Stock 
Yards Company, upon giving bond in the sum of $20,000. " 

It may be noted, as a part of the history of this controversy, that the Ma- 
rietta & Cincinnati Kailroad Company, operating the Cincinnati & Baltimore 
Railroad, had established a switch to the United Raiiroads Stock- Yards, and 
made that its live-stock station for the city of Cincinnati, and refused to 
establish or permit the establishment of a switch to, or station at, the stock- 
yards of the complainant in the principal case. That being the only road 
reaching the stock-yards of the complainant he was practically eut off from 
access to or from the raiiroads of the city. The Marietta & Cincinnati Rail- 
road Company was in the hands of receivers appointed by the common pleas 
court of Ross county, Ohio. An application was made to Judge Baxter to 
conipel the receivers to afford the complainant equal facilities with those 
accorded his competitor. As the receivers had been appointed by the state 
court, and its road and property were therefore under its control, his honor 
refused the application and remitted the complainant to the state court for 
redress. Afterwards application was made to the Ross county court, and, 
af ter fuU heariijg, an order entered directing the receivers to afford to the 
complainant equal facilities with those granted to the rival yard. For a re- 
port of the décision of the Ross county common pleas court, which was deliv- 
ered by Judge Minshall, see 7 Cincinnati Weekly Law Bull. 295. 

See, on the subjeçt of railroad disoriinination, Haya v. Pennsyîvania Oo. 12 
FED. Rep. 309, and note thereto. Also the Express Company Cases, befor© 
Justice Miller and Judge McCrary, 10 Fed. Réf. 210, 869.— [Rbp. 



DuNSooMB and others v. HoiiSt and otbers. 
(dreuit Court, W. 1). Tennessee. June 21, 1882.) 

1. JuDiciAi. Sale— RioHT of Pcthchaseb to Demakd Gk>0D TrrLa—Wihu 

At a gale of land at public auction by an offlcer of the court, wbere the title 
to the land was acquired by the défendant under the f ollowing devise in a will : 
"I bequeath to my daughter [the land in question] for her and her children's 

sole and separate use, f ree from any çlaim or control of her husband," and the 

purchaser at the sale declined to comply with the ternis of his purchase, alleg- 
ing a defect of tltle, held, that a title acquired by such a devisee is not of such 
clear and indisputable character as the purchaser has a right to demand, and 
that a court of equity will relieve the purchaser from complying with hù bid 
made at the «aie. 

2. Samb— Bame— PBACTrcE— Resaub. , 

That under such circumstances, and af ter an investigation ot tbe titie Oy the 
master, the court will order a reMle of such interest in the land u the défend- 
ants to the suit may hâve, i 

In Equity. 
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Under a decree of sale in this cause the marshal was ordered to sell 
at public auction the interest of the bankrupts in certain real estate 
and leasehold property in Memphis, the terms of sale being one-third 
cash, the balance in equal payments, on a crédit of six and twelve 
months. Among other property was a tract known as the east 100 
feet of lot 4, in block 50, South Memphis, 75 feet deep. At the mar- 
shal's sale Kobert E.. Church became the purchaser of this land at a 
bid of $260, but under the advice of counsel, who examined the title 
to this land forhim, Church declined to comply with the terms of his 
purchase for an alleged defect in the chain of title, and his action 
was. reported to the court. 

On April 10, 1882, an order of référence was made to the master 
in chancery of this court to investigate this title, and make report 
whether said purchaser pught to comply with his bid. 

On May 26th John B. Clough, Esq., the master, filed his report 
in the case, the material portion of which is as followa : 

"Ifind and report that the said purchaser déclines to comply with the terms 
of his purchase for an alleged defect of Mrs. Margaret Holst's title to the said 
land. This defect, as claimed before me, arises under the will of Narcissa 
Brooks, under which Mrs. Holst's immédiate grantor, Mrs. Amelia É. Rogers, 
<lerived title; and it is admittéd that if, under the said will, Mrs. Rogers took 
a fee-simple title, Mrs. Holst took the same under her deed from Mrs. Rogers, 
dated September 23, 1868. * * * It is further admittéd on this référence 
that the said purchaser, Robert R. Church, is désirons to comply with his bid 
made for this land at the marshal's sale herein, provided he obtains a good 
title in fee-simple to the same, and that his refusai to comply therewith is made 
solely on account of the supposed defect of title. 

"The devise tô the said Amelia Rogerd in' the said will îs in thèse words: 
'f beqweath to mil daugTiter, Amelîa, [the said land,] for her and her children's 
sole and separaté use, free from any daim or control of her hushand.' By 
another and the foUowing clause of aaid will the testatrix devises other 
and aidjoining land to the above devisee and another daughter by this lan- 
guage: 'Talsobequeath thôresidaeof mjrlôt * « • tomytwo daUghters, 
Amelia Rogers and Ellen Holst, and their «Tlildren, f oreyer, for their sole and 
sepàrate use, free from any control ôf their hnsbands; arid in case of the 
démise of one or either of my daughters without children, then the portion 
inherited by her is to revert to the otiierànd her children, retaining ail the 
original conditions.' Thèse are the only bequests made by the will, and 
William Rogers, the husbànd of Amelia, was named exécuter. The will was 
made and executed May 3, 1866, and was.,flled in the probate court May 5, 
1868, the testatrix having died in the preceding April. 

l' At the date of Mrs. Brool^s!, death, Amelia E. Roger» and her husband, 
William, were both living, and had at that time six daughters llving, ail mi- 
nors, the eldest being some sixteen years of âge and the youngest only one or 
two years old, Subsequently a son was born, who died in infaney. The 
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mother, Amelîa E. Rogers, is now living, together with her six daughters, 
three of whom are married and three unmarried, their âges being now respect- 
ively about 14, 15, 21, 23, 26, and 30 years. I assume, and it bas not been con- 
troverted, that since tbe date of ber deed, September 23, 1868, Mrs. Margaret 
Holst bas been in actual, continued, and uninterrupted possession of this 
property. 

" ïhe case of Beecher v. Hieks, 7 Lea, 207, was tbe construction of a deed to 

' Sarah , the wife of James , for her sole and separate use and benefit, 

and f ree f rom ail the debts, liabilities, and contracta of her said husband, and to 
the children of the said Sarah upon her body begotten by her said husband ;' and 
it was held by the suprême court of thls state that ' the mother did not take a 
fee in tlie land, but only a separate life estate,' and that on her death tlie entire 
estate passed to her children by the terms of the deed. 

"The will construed by the same court in Bowei-sv. Bowers, 4Heisk. 293, 
was in thèse words: •! bequeath to my daughter Caroline' (wife of Bow- 
ers) certain land described in the will, ' to hâve and to hold the same to her and 
her children, to their spécial use and beneflt, forever ;' and the court held thàt 'the 
légal title was vested in the daughter, but she was to hold it as trustée for 
the joint use and beneflt of herself and her children. The daughterjtherefore, 
had the légal title to the whole property, and an equal équitable interest therein 
with each of her children. * * * The testator intended that bis daughter 
and ail of her children should enjoy the use and beneflt of the property until 
the légal and équitable title should be vested in the children when hîs daugh- 
ter should die. It was further the intention of the testator to give to his 
daughter the sole and separate use of the property for herself and chil- 
dren, excluding the right of the husband. * • * It is wellsèttled thatthe 
term 'children,' as well as ail other simllar terms descriptive of classes or rela- 
tions, must always be ûnderstood in wills in its primary and simple significa- 
tion when it can bé done; in short-, wherethere are any persons in existence 
at the time of the will, or before the time of the devise or legacy takes èfPect, 
answering the meaning of the terms, such persons will be intended to bed^- 
ignàted.' See, àlso, Stubbs v. Stubbs, II Tlumph. tô; Williams V, STieeâ, 3 
Cold. 538; .Boofter v.^ooÂ^r, 5 Humph. 505. 

'• In Turner V. Ivie^ 5 Heisk. 222, the devise in the will was as follows: 'I 
give to my son John, in trust, foi' the sole use and beneflt of ihy daughter Sarah 
and to her children, if she should havè any, a tract of fend ; • • • and 
Should my daughter, the said Sarah, die without any chîld or children, the 
property to return to my children.' At the death of the' testator Sarah was 
but 11 years old. She afterwards married and had children, and she and her 
husband conveyed the lànd to the défendants. Àfter her dèath the children 
brought suit, and, in deciding in theit favor, the court àays: «There can be 
no doubt that the intention of the testator was to giveto his daughter the 
équitable title to thé land during her life, and at her death to give thè légal 
title to any child or children she might then hàVè.' 

"Pieree v. Ridley, 1 Bax. 145, involved a construtetion of the foUowing final 
clause of a will : ' The balance of my estate to be equâlly divided àmong the 
heirs of my body. The portion that gôeS to my sons 1 give to the heirs of 
their bodies, and hereby appoint each of my sons trustées, Tfithoiit bohd; ôf 
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his respective portion ;' and it was held that the légal title was vested in the 
sons respectively as trustées of their children, who took the bénéficiai inter- 
ests. 

" In the case of Belote v. White, 2 Head, 703, the will gave real and personal 
property to three trustées 'for the use and annual support of my daughter 
Elizabeth and her children ;' the concluding clause providing that the trustées 
were to hold the same 'in trust for the use and beneflt of my daughter Eliz- 
abeth and her children, présent and future, * * * and after her death 
the whole to be equally divided between ail her living children and the heira 
of those who may be dead ;* and the court, in construing the rights of the 
parties under that will, held that ' the trustées took tlie légal title of the whole 
property during the life of Elizabeth, and at her death the entire estate became 
invested in her children ; that at the testator's death Elizabeth and her chil- 
dren took an équitable estate as tenants in common in equal shares, her inter- 
est being for life only, with remainder as to that interest to them and their 
interests in fee.' 

" In Mlis V. ^is7ier,3 Sneed, 230, the testator made a devise in thèse words: 
' I give to my sons, W. and J., as trustées, in trust for the use and beneflt of 
my daughter Napcy, a tract of land,* with $1,000 in money, the interest on 
whlch was to be ' for her separate use and beneflt during her natural life. 
* * * The land isto vest in my said sons * * * in trust for the use 
and beneflt of my said daughter during her natural life, and at her death to 
the use of the heira of her body, if she hâve any, and in default of the heirs 
of her body, then to my own right heirs.' Nancy died in 1850, leaving a hus- 
band and three minor children suryiving her. Reld, ' that the trustées took 
the légal estate only for the life of Nancy, the trust being merely to protect 
the property against the marital rights of her husband. TJpon the death of 
Nancy the absolute title vested in the heirs of her body. * * * On Nancy's 
death the limitation to the heirs of her body was instantly executed in them, 
consequently they became vested with the légal estate, not as heirs, but as 
purchasers.' 

"But in Mîddletony.8mit?i, 1 Cold. 144, the devise was to Jane, 'for the 
beneflt of my daughter Jane and her bodily heirs ;' and the court held she 
took an estate tail, or conditional fee at common law, wbich under our 
statutés became an estate in fee-simple in Tennessee. 

"The deed construed in Kirk v. Furgerson, 6 Cold. 479, was as foUows: 
' Which said lot I give, grant, and convey to the said Bachel, and to her heira, 
— the natural issue of her body, — ^forever; if there diould be no issue, then 
the said lot to descend to my grandchildren;' and the court decided that the 
limitation to the grandchildren was void, and that the grantee took an abso- 
lute title, subject to her husband's life estate. 

"SkilUny. Loyd, & Cold. b6Z, inv<dved the construction of a will in the 
foUowing language: ' I give and bequeath to JuUa (wife of 8.) and the heirs 
of her body, for her sole and separate use during her natural life,' certain real 
and personal proporty tberein described; and the décision followed that of the 
preceding case of Kprk y.Fergmon, the court holding that Julia took an 
estate in fee-simple, in which the marital rights of her husband were excluded. 
See Tennessee Code, §§ 2006, 2008. 
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" The f ollowing cases af e cited for the conveniehce of the court and connsel, 
as bearing upon the construction of the will in question hère: Mpyston v. 
Bacon, 7 Lea, 236; Ragsdale v. Màbry, 8 Bax. 800; Wyyne y.Wyyne, 9 Heisk. 
308; Alexander v. Miller, 7 Heisk. 81 ; Owen v. Hancock, 1 Head, 563; Smith, 
V. Metcalf, Id. 64; Woodrum v. Kirkpatrick, 2 Swan. 224; Petî/y'y.'Mooré, 
5 Sneed, 127; and Hamilton v. Bishop, 8 Yerg. 41. I hâve not consulted 
authorities outsidé the décisions of our own state suprême court, as the Ten- 
nessee adjudications, it seems to me, mûst control the question made hère. 

"As a resuit of the foregoing cases, and my investigation, I report that 
Mrs. Amelia E. Eogers did not take a fee-simple title under the will of her 
mother ; that she could not, therefore, and did not, convey such a title to Mrs. 
Margaret Holst by the deed of September 23, 1868, and that, cônsequently, 
at the marshal's sale the purchaser, Mr. Chutch, by complying with his bid, 
could not obtain a good title in fée to the said land, and should not be com- 
pelled to pay the amount of his bid. 

" Yet the decree of sale made in the cause contemplâtes the disposai of ail 
Mrs. Margaret Holst's interest in this land, and whateyer interest she bas, if 
ofany value, may yet besold, and such I assume was the intention of the 
court on the decree ordering this référence, should it be finaliy detérmined 
that said Mrs. Holst has any interest therein less than the fee. ■ 

" Whatever interest or title Mrs. Amelia Eogers took under her mother's 
will, it is conceded, passed to Margaret Holst by the last-mentioned deed of 
this lot, and the case of Bowers v. Bowers, supra, in my opinion, is entirely 
conclusive of what that interest ig. I can see little,if any, différence between 
the will in that casô and this ôhe, the language being almost identically the 
same in both, and, I think of the same légal effect ; and 1 therefore report 
that under her mother's will Amelia E. Eogers took the légal title for the 
joint use and beneSt, in common, of herself and her six daughters; and that 
upon her death, her interest being for life only, the entire estate will pass to 
her said daughters. The interest in this land which passed to Margaret Holst 
was therefore only the life interest of Mrs. Eogers, as above stated, and I so 
report." 

Gantt (È Patterson, for R. B,. Chnteh. 

Calvin F, Vance, for plaintiffs.. 

Hammond, D. J. This cause cornes agaîn before me on the report 
of the master as to the title of the land purchased and bid in by E. 
E. Church at a public .sale by the marshal under a preyion^ decree. 
No formai exceptions hâve been filed to this report; and while I hâve 
not critically exainined the question of the alleged dëfects in Mrs. 
Margaret Holst's title to this land, I am satisfied frona the mastèr's 
report that she did not take such a title as the purchaser is bound 
to accept, and that neither a deed from the marshal nor one from 
Margaret Holst would convey to this purchaser the clear and un- 
doubted character of title be has a right to demand. It is, perhaps, 
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not necessary to now détermine just \rhat interest she has in the 
property, it Bufficiently appearing that she has some interest. 

Prom the statements of counsel at the bar, and, indeed, from the 
report itselif, it appears that the purchaser is desirous of complying 
with his bid, and is perfectly responsible for the amount, if he can 
thereby acquire a good and indefeasible title to this land, and that his 
bid was made in good faith. Under such cireumstances a purchaser 
has a right to require a good title, and will not be compelled to com- 
plète his purchase if such title cannot be given. The usual course in 
sùch cases is to direct a référence, as has been done hère, and if it 
appears that the title is not good, and cannot be made perfect by 
deeds from the parties in the suit before the court, to relieve the pur- 
chaser from his bid and order a resale of the property. 2 Daniell, Ch. 
PI. & Pr. 1276-1285, and cases cited in notes. 

Let a decree be entered relieving the purchaser from complying 
with his bid, and ordering a resale of such interest as the défendante 
hâve in the property. 



Smith and others, Adm'rs, ». Habvet. 

{Circuit Oourt, N. D. Illinois. July 7, 1882.) 

Estâtes op Decbased — Invbstmbnt bt Leqatbe. 

A legatee, being also executor, of the estate of a décèdent purchased an inter- 
est in a flrm, using for that purpose certain funds derived from that estate, 
one-third of which belonged to him as legatee, one-third to a sister, and one- 
third to the children of a deceased brother. When he entered the flrm he stip- 
ulated to become liable with the partners for its debts. He subsequently died, 
and his executor beoame a member of the same flrm, and not only allowed the 
interest of his testator in that flrm to remain, but, upon the basis of certain 
notes payable to his testator, negotiated loans from Ayer and from a bank for 
the use of the flrm. In an action brought by the personal représentatives of the 
original décèdent the suprême court decided that the notes in question, in fact, 
belonged to the estate of such décèdent, and they were accordingly delivered up 
to his Personal représentatives by the parties to whom they were passed as col- 
latéral security for said loans. Thereupon the personal représentatives of the 
original décèdent brought an independent suit against the maker of the notes 
to enforcetheir payment, and in the progress of the suit the entire amount due 
on the notes was paid into court. Héld — 

(1) That the judgment of the suprême court deciding that the notes belonged 
to the estate of the original décèdent, and the decree in pursuance of the man- 
date requiring their delivery to his personal représentatives, do not preventthe 
creditors of the flrm, of which his legatee was a member, from asserting in this 
independent suit any equity they or either of them may hâve, to hâve their 
debts paid out of the proceeds of the notes. 
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(2) That the parties who had loaned money upon the said notes as collat- 
éral, and to the extent such money had been paid by the legatees of the orig- 
inal décèdent, are entîtled to be subrogated to the rights of the latter, less the 
sum paid on the notes by the parties originally liable thereon, and interest. 

(3) That the legatee and exécuter of the original décèdent, haring had no 
authority to invest in the business of the flrm the interest of his sister and the 
children of his deceased brother in the proceeds of the notes, the latter can- 
not be held liable for the debts of the flrm, and the administrators of the estate 
of the original décèdent are entitled to ail the fund in court except the one- 
third going to the estate of the legatee and partner in the debtor flrm, under the 
•will of the original décèdent. 

(4) That the défendants are entitled to subject to their claims against the 
flrm the interest which the estate of T. T. Renick may hâve in the proceeds of 
the notes, but to the extent only that the money borrowed on the Harvey notes, 
as collatéral, was applied to debts of that flnn for which T. T. Renick was 
responsible. 

Bill and Cross-bill. 

Miller, Lewis ê Bergen, toi complainants. 

Ooudy & Chandler, for défendant. 

Harlan, Justice, (orally.) The présent bill and cross-bills are the 
outgrowth of certain auits commenced in this court, decided in the 
suprême court of the United States, and reported in 101 U.S. 320, under 
the title of Smith v. Ayer. As stated in the opinion of the suprême 
court, their object was to compel the delivery to the administrators 
de bonis non of Eeniek Huston of two promissory notes, each for 
$39,250, — one of which had been delivered to and was held by J. C. 
Ayer & Co. as collatéral security for a loan by them of that amount 
to the firm of B. P. Eeniek & Co., and for which they held the note 
of that firm ; and the other held by the First National Bank of West- 
boro, Massachusetts, as collatéral security for a loan by it to the 
same firm of $30,000, and for which they held that firm's notes. The 
notes of $39,250 were each executed by J. D. Harvey, and were made 
payable to Thomas T. Eeniek, of whose estate B. P. Eeniek was 
exécuter, Thomas T. Eeniek was one of the legatees, as well as the 
exécuter of the estate of Eeniek Huston. After the death of the latter, 
Thomas T. Eeniek purchased an interest in the firm of Tower, Classen 
& Co., using for that purpose ceftain funds derived from Eeniek Hu- 
ston's estate, one-third of which belonged to him, (T. T. E.,) one-third 
to a sister, now deceased, and one-third to the children of a deceased 
brother. The interest so purchased stood in the name of T. T. Eeniek. 
Under the arrangement made by him when he entered the firm of 
Tower, Classen & Co. he became liable with the other partners for its 
debts then existing, as weli as those created during his life-time. B. P. 
' v.l3,no.l— 3 
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Eeniek, exeeutoî? of T. T. Eenick hîmself, after the death of his tes- 
tator became a member of that firm, £^nd subseqiiently, and in pur- 
suance, as he supposed, of authority cpnferred by the will of his 
testator, he not only permitted the interest in that firm, standing in 
the name of T. T, Eenick, to remain, but, upon the basis of the 
Harvey notes as collatéral aecurity, negotiated the before-mentioned 
loans with Ayer & Co. and the Westboro bank. He borrowed the 
money chiefly for the purpose of using, and he did chiefly apply it, 
in the business of Tower, Classen & Ço., except the sum of $10,- 
000, which was paid through Fay to Smith, one of the personal rep- 
résentatives of Eenick Huston, and was by the latter divided equally 
among the before-mentioned legatees of Eenick Huston. The suprême 
court decided that the Harvey notes, although payable to T. T. Een- 
ick, belonged to the estate of Eenick Huston, and that Ayer & Co. 
and the Westboro bank could not hold them as against the repré- 
sentatives of that estate. Upon the retum of the cause a décree in 
pursuance of the mandate of the suprême court was entered, requir- 
ing the surrender of the Harvey notes to the personal représenta- 
tives of Eenick Huston, and they were so surrendered by Ayer & Co. 
and the bank. 

The présent suit was instituted by the personal représentatives of 
Eenick Huston to enforce the payment to themof theamount due on 
ttie Harvey notes, and to protect iheir rights to the proceeds against 
adverse claims asserted by others to an interest therein. In the prog- 
res3 of the suit the entire âmount due on botb of the Harvey notes 
was paid into court— $106,686^ — aU iti cash, except $21,980, which 
was in the form of a certifioa,te of deposit. It was paid into court to 
be disposed of as the court inight adjudge was proper. No formai 
opinion bas been prepared, but after a patient examination of the 
case I hâve reacbed thèse conclusions : 

1. The cases of Smith v. Ayer ûeieixxxmeà thai the Harvey notes 
constituted a part of the assets of Eenick Huston's estate, and that 
the personal représentatives of that estate were entitled to the pos- 
session of them. 

2. The decree in that case bas been fuUy executed by the surren- 
der of the notes to the personal représentatives of Eenick Huston. 

3. The opinion in Smith v. Ayer, construed in the light of the 
opinion subsequently delivered by the suprême court upon an appli- 
cation for rehearing, does not prevent Ayer & Co. and the bank from 
asserting, in this new and independent suit brought by the personal 
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représentative of Renick Huaton, any equity they, or either of them, 
may hâve, for their debts to be paid eut of the proceeds of the notes. 

4. Of the money reeeived by B. F. Eenick from Ayer & Co. the 
sum of $10,000 was paid by him through Fay to Palmer G. Smith, 
one of the administrators of Eenick Huston, and was by him paid 
pver to those entitled to it under the will of Eenick Huston, — one- 
third to T. T. Eenick, one-third to Mrs. Gregg, and one-third to the 
Renick children. To the extent of $10,000, and Buch of the interest 
thereon as constitutes a part of the fund in court, Ayer & Co. are 
entitled to be subrogated to the rights of the legatees who had reeeived 
the benefit of the money obtained from Ayer & Co. ; but ont of this 
sum the parties originally liable on the Harvey note held by Ayer & 
Co. are entitled to the sum of $3,140, which was paid through Fay 
to Ayer & Co. on that note, and interest thereon from the date of 
Buch payment, so far as that interest has been paid into court. 

5. As there is no ground to suppose that T. T. Eenick had authority 
to invest in the business of Tower, Classen & Co. the money going, 
under the will of Eenick Huston, to his sister, and to the children of 
his deceased brother, their interest in the proceeds of the Harvey 
notes cannot be held liable for the debts of that firm. Gonsequently 
the administrators of Eenick Huston are no w entitled to receive ail of 
the fund in court except the one-third going to the estate of Thomas 
T. Eenick as a legatee under the will of Eenick Huston. 

6. If upon the settlement of the estate of Eenick Huston it is found 
that the estate of T. T. Eenick is entitled to receive any moiiey from 
that source, Ayer & Co. and the Westboro bank will be entitled to be 
paid out of the proceeds of the respective notes surrendered by them 
which may remain in court, suoh sum as will be equal to the aggre- 
gate of the debts of Tower, Classen & Co. for which the estate of 
Thomas T. Eenick was responsible, and which were liquidated by the 
money obtained from them respectively on the faith of the Harvey 
notes as collatéral security. In other words, they are entitled to 
subject to their claims against B. F. Eenick & Co. the interest which 
the estate of T. T. Eenick may be ascertained to hâve in the proceeds 
of the Harvey notes. 

7. The court is not bound to send the parties to another state to 
litigate their rights in and to the fund which will remain hère under 
this order. It is compétent to give in this suit ail the relief to which 
any of the parties are entitled. The cpmplainants hâve leave to 
amend their pleadings so as to bring ail necessary parties before the 
court. 
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8. In référence to the question of interest raised by counsel foi 
Harvey and others, the court is of the opinion that Harvey and those 
united with him are bound for interest at tberate of 8 per cent, from 
maturity of the note until the money was paid into court. Interest 
stopped when the money was so paid. If interest bas been paid in 
excess of the amount hère indicated it will be refunded. 



Sbllbbs V. Phœnix Ieon Co.* 

(Uircuit Court, E. D. Pennayîvania. July 1, 1881.) 

OoBPOEATioK— Stockhoujbe's Bul— BQUTrABLB Relief— Pamilt Combotatioit. 
It is sufBcient ground for équitable interférence tliat complainant, who is a 
stockholder of a corporation, allèges that the offlcers of the corporation, who 
are members of one family and own a majority of the stock, hâve combined to 
appropriate the profits of the corporation in the f orm of salaries, and throiigh 
a contract with a firm of which thej are members, and hâve also combined to 
keep complainant in ignorance with regard to thèse transactions. 

Demurrer to Bill in Bquity. 

Tbis was a bill by George H. Sellera against a corporation known 
u.à the Phœnix Iron Company, and against its officers and directors 
individually. The allégations of the bill were in substance : 

That the Phôenix Iron Company waa originally organized eut of the firm of 
Reeves, Buck & Ce, which was eomposed of David Reeves, Samuel J. Reeves, 
Robert S. Buck, and Samuel A. Whitaker, and that at the time of the incor- 
poration the said Robert S. Buck withdrew, the stock being divided among 
the remaining members of the firm, with the exception of a few shares trans- 
ferred to employés to provide for fllllng the offices and the board of directors; 
that David and Samuel J. Reeves àfterwafds died, but that their stock con- 
tinued to be held, and Was still held, by their farailiès; that Complainant had 
become the owner by purchase of the stock originally owned by Samuel A. 
Whitaker, but that ail the other stock was held by the familles of said David 
and Samuel J. Eeeves, most of it, amounting to a large majority of tbe whole 
capital stock, being held or controlled by David Reeves, son of Samuel J. 
Reeves, and by William H. Reeves, either in their own names or as trustées 
under the will of Samuel J. Reeves ; that said David Reeves was président of 
the corporation, and William H. Reeves oneof the directors; that the busi- 
ness of the corporation was extensive and prospérons, but that the profits 
were absorbed by excessive salaries to the offlcers; that instead of making its 
contraets for bridge building, which was an extensive branch of its business, 
directly with its customers, the corporation had entered intp an agreement 
with the flrm of Clarke, Keeves & Co., of which firm David Eeeves and Will- 

♦Reported by Krank P. Prichard Esq., of the Ph'Iadelp la bar. 
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iam H. Eeeves were partners, the terms of which agreement were concealed 
from complainant, but which obliged the corporation to take ail contracta for 
bridge building in the name of the flrm, and to divide the profits with the firm 
in a proportion not known to complainant; that the corporation had spent 
large sums in unnecessary and costly improvements ; that although it had 
made large profits the dividends declared were very small; that complainant 
was refused ail information with regard to the affairs of the corporation, and 
denied access to the books and papers; and that although he had attended the 
meetings of the stockholders and endeavored to obtain information, he had . 
been defeated by the majority of the stock controlled by the Beeves family. 

The bill prayed — 

(1) For an account of the assets and liabilities of the c«rporation and of 
the receipts and disbursements since complainant became a member; (2) that 
the président and board of directoi's be compelled to divide the profits pro 
rata among the stockholders; (3) that they be enjoined from expending in 
capital improvements sums which ougiit to be divided as profits ; (4) that they 
make discovery by production of the books and papers of the corporation; 

(5) that the sums improperly drawn from the corporation might beretumed; 

(6) that disclosure be made of ail sums made ont of dealings with the corpo- 
ration by any flrm of which its directors were partners; (7) that ail de^in^ 
between tJie corporation and such firm be enjoined; (8) that ail moneya due 
by the président or directors be paid to the corporation. 

To this bill respondents ^emuiSred. 

Samnsl W. Pennypacker ànd John G. Johnson, for complainant. 

Carroll S. Tyson, R. C. McMurtrie, and Wayne MacVeagh, for 
respondents. 

Butler, D. J. While the bill in this case is inartificially and 
loosely drawn, and contains much irrelevant and impertinent matter, 
it substantially charges that the stock of the corporation, in which 
the plaintiff is a shareholder, is mainly owned by the mèmbers bî 
one family, who combine to manage the affairs of the corporation in 
such way as to subserve their own individual interests, to the préju- 
dice of the plaintiff's rights; that David Eeeves is président, and 
William H. Eeeves, Carroll ,^S. Tyson, Charles E. ScuU, and 7ohn 
Griffin are directors; that the directors pay to themselves large ànd 
excessive salaries as ofiScers of the company; that notwithstanding 
the chief business of the corporation is, or was intended to be, the 
building of bridges, the président and directors hâve entered into an 
agreement with the firm of Clarke, Eeeves & Co., ûnder which agree- 
ment contracts for' bridges are takeû in thé name of the firox, and the 
benefits divided between it and the company, in proportions nnknown 
to the plaintiff; that a majority of the members of said firm' are 
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managers and officers of the corporation, — to wit, David Eeeves, the 
président, John Griffin, director and superintendant, and William S. 
Eeeves, director and assistant superintendent, — who as such members 
of said firm make large profits at the expense of the corporation, by 
means of ûnlawful contracts which they as such managers and ofi&cers 
enter into, to the préjudice of the corporation; that the plaintiff has 
sought information respecting the affairs of the company — the sal- 
aries paid to its officers, and the character of its dealings with the 
said firm, but the défendants, members of the said family, or subject 
to its control, hâve combined to keep him,in ignorance, by withhold- 
ing such infornjation anà refusing access to books and papers from 
which it might be obtained; that the plaintiff attended a meeting of 
stockholders and there sought redress, but that his efforts were ren- 
dered fruitless by reason of the conduot of the défendants, who com- 
bined against him for that purpose. 

The foregoing statement embraces legitimate ground for équita- 
ble interférence,— in substance, that the défendants, members of one 
family, and principal owners of the stock, hâve unlawfuUy combined 
to abstract the property of the corporation and apply it to their own 
use in the form of salaries, and profits of the firm of Clarke, Eeeves & 
Co., and to keep the plaintiff in ignorance of their transactions in 
this respect. To this extent, and to thia only, the bill must be 
allowed to stand. 

So much of the demurrer as relates to the first, second, third, and 
seventh prayers of the bill, and the statements touching the same, is 
therefore sustained. As respects ail other causes of demurrer as- 
signed, the said demurrer is overruled, without préjudice, however^ 
to the défendants hereafter. 



A, C. & A. B. TbeadwkUj & Co. v. ANaio-AMiaiiOAN Paokino Co. 
Fo-WLEB Bbothbbs i». A. C. & A. B. TbIbadwbll & Co. 

{Circuit Court, W. D. Teniiessee, July 26, 1882.) 

1. g(ALES— TeRMB of CONTEAOT— "CUBiBD MbaT." 

Where a sale of ' ' cured méat " was made by a broker to a mercliant at Mem- 
phis, that term is to be Interpreted accoidlng to the iinderstanding of the trade 
at Mémphis, and mot accordihg to that where the seller resided, if there be any 
aubstantiàl dlfterence between the two. 
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2. SAtES— Bill op LADraa with Drastc Attachbiï — Delivert — Ribk op Tkans- 

PORTATION. 

WJiere goods are sold and delivered to a ca;rrier, with bill of lading in tlie 
name of tlie shipper indorsed to the purchaser, to be delivered only when tha 
draft is paid, the OTniership remains with the seller, uatil the draft shall be 
paid, and the goods are at his risfc. But when the payment is made, the owner- 
ship andrisk change to the purchaser. 

Thèse two cases were heard together, but only so muoli of .the 
charge of the court and the faots relating to the points of law that 
were disputed by counsel are reported hère. 

In October, 1880, the Treadwells purchased through a broker, at 
Memphis, one car load of méat, from the Anglo-American Packing 
& Provision Company, which, aceording to the mémorandum of 
contract, was to be "cured méat," to he delivered at Atchison, Kan- 
sas, "free on board," freight not more that 42 cents. The bill of 
lading was to the order of the Anglo-American Company, indorsed 
"Deliver, to A. B. & A. G. Treadwell & Co.," to whioh was attached 
a draft, payable at sight, for the priée of the méat. This was sent to 
a bank at Memphis, with instructions to deliver to the Treadwells 
only in payment of the draft. The draft was paid November 3, 
1880, and the bill of lading delivered. 

When the méat arrived it was alleged to be spoiled, whereupon 
the purchasers notified the shippers that they held it subject to their ' 
orders, and demanded the refimding of the money and expenses, 
which was refused. The Treadwells brought suit by attachment, in 
the state court, and the méat being attached, was sold. The Tread- 
wells, in the mean time, having through anoth'er broker ordered a 
car load of méat from Fowler Brothers, of Chicago, it came billed by 
the Anglo-American Company, and a draffr from them for the price 
on accoùnt of Fowler Brothers. The Treadwells refused to pay tàe 
draft, and attached this car load as the property of the Anglo- 
American Company, whereupon the Fowlers brought suit for the 
price of the méat. The suits were removed to the United States 
court by tbe non-resident parties. The jury found on the facts that 
the méat was not cured aceording to the contract, and gave a verdict 
for the Treadwells for $2,129.75, and that the second car load of 
méat belonged to Fowler Brothers, and not the Anglo-Americian 
Company, and gave a verdict in their favor'for the price, $1,962,32, 
against the Treadwells. The defence contended that if the méat 
was spoiled on arrivai it was because of négligence in transporiation 
■or natural causes after shipment, and that the méat was at the risk 
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of the purchaser. They introduced proof tending to show that the 
méat was "cured," according to the understanding of that term in 
Kansas, when it left the shipper. The plaintiff introduced proof 
tending to show that "cured méat," as that term is understood in 
the trade at Memphis, would net spoil in a transportation of 14 days, 

The two cases were heard together. 

Clapp é Beard, for the Treadwells. 

Taylor é Carroll, for Packing Co. and Fowler Bros. 

Hammond, D. J., (charging jury.) The agreement contemplated 
"cured méat." The meaning of this term is to be interpreted by 
you according to the understanding of the trade at Memphis, if there 
be any différence between that term as it is used there and at Atch- 
ison, Kansas. The agreement was made at Memphis between à 
purchaser and a broker acting as the agent of the seller, although 
he may hâve been the agent of both parties. The méat was to be 
used in the Memphis market, and I think there can be no doubt that 
it was to be "cured" according to the understanding of the parties at 
Memphis. But if the méat was properly cured, and spoiled in transit, 
where does the loss fall ? I think there is no reasonable doubt, under 
the décisions of the suprême court of the United States, which I shall 
call to your attention, that if you find, as there is no dispute, that 
this méat was not to be delivered to the purchasers until they paid 
the draft attached to the bill of lading, the ownership remained in 
the sellers and at their risk until the draft was paid on the third day 
of November. Af ter that paymênt, the ownership changea to the pur- 
chasers, and the méat was at their risk. 

If, therefore, the méat left Kansas properly cured according to the 
contract, and was spoiled while in transit prior to the third day of No- 
vember, the loss is that of the seller; but if afterwards, on the pur- 
chaser. Dows V. Nat. Exchange Bank, 91 U. S. 619; Tfte Merri- 
mack, 8 Cranch, 317; Tlie Venus, là. 253; The Frances, Id. 359; S. 
C. 9 Cranch, 183; The St. Joze Indiano, 1 Wheat. 208. However 
this point may be found under the English authorities cited by coun- 
sel, or the state cases relied on, I am of opinion that the suprême 
court bas ruled the principle as I bave indicated. They cite approv- 
ingly the sections of Mr. Benjamin's work on Sales, where be criti- 
cises and seeks to reconcile the apparent conflict in the cases, and I 
hâve no hesitancy in ruling according to the principle thus estab- 
lished, although the cases may not be exactly précédents for this 
one. The older cases aros'e under the law of prize, and it was estab- 
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lished that where the foreign seller attached as a condition that the 
goods were not to be delivered until the priée was paid, they remaiued 
enemy goods, and subject to capture as such. I see no distinction in 
principle between tbose cases and tbis> 



In re Smith, Petitioner, etc. 

(Circuit Court, D. MassacUuseiis. July 26, 1882.) 

Criminai, Law— Trial— Stanbut» Mutb— Phaoticb, 

The Isw, section 1032 of the Revised Statutes, whioh provides that ■when one 
who 18 " indicted '' for any offense against the United States stands mute, or 
refuses to plead or answer thereto, it sball he the duty of the court to enter a 
plea of not guilty in his behalf, and proceed to try him by a jury, should be 
liberally construed to bring within its scope persons arraigned upon informa- 
tion or complaints, as well as persons indicted. 

Pétition for Writ of Habeas Corpus. 

E. W. Burdette, for petitioner. 

LowELii, C. J. The merits of this case hâve been argùed on the 
pétition, the allégations of which are admitted to be true. The peti- 
tioner was indicted for beating and wounding certain of the crew of 
the vessel of which he was an ofBcer, Eev. St. § 5347. The dis- 
trict attorney, discovering some misstatements of fact in the indict- 
ments, which might be considered variances, discontinued them, and 
as the grand jury had been discharged, filed complaints under Eev. 
St. § 4300. The petitioner being called upon to plead, stood mute, 
by advice of the counsel, and the district judge entered a plea of not 
guilty, and ordered the issue to be tried by a jury. Against this 
order the petitioner protested. The jury returned a verdict of guilty, 
and the petitioner, before sentence, submitted to imprisonment rather 
than give bail, and brought this pétition for habeas corpua. 

The argument for the petitioner is that by section 4301 of the Ee- 
vised Statutes a trial by jury is to be had only when the défendant 
demanda it; and in other cases by the court. This is true of the 
mode of trial af ter an issue of fact is made up ; but if the défendant 
refuses to make an issue, the section, like the défendant in this case, 
is silent. 

The pétition, therefore, does not raise the question whether the 
court may lawfuUy try the issue of fact. The law which dispenses 
with an indictment for petty offenses on the high seas has been found 
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very usefulboth to the goverment and the accused. The district 
judges who hâve sp-t hère since this law was first passed in June. 
1864, hâve bad very graye doqbts of the constitutionality of that part 
of section 4301 which providçs lor a trial by the court'; and it bas 
been usnal to try ail contested cases by jury. It has been consid- 
ered that the law is valid, excepting as to the mode of trial, and up 
to this time no question has been made about it. For the reason 
already given the question is net bef ore me, and I shall content myself 
with saying that I share the doubt •whether the législature can require 
the court to try the main issue of f acts in a criminal case ; and that 
I fully agrée that the remainder of the statute is valid and can be 
availed of, whether that partioular fèature of it is constitutional or 
not. 

The bnly question in this case is, what should be the practice when 
the défendant déclines to plead or answer? There is a law which 
provides that when one who is "indicted" for any offense against the 
United States stands mute or refuses to plead or answer thereto, it 
shall be the duty of the court to enter a plea of not guilty in bis 
behalf and proceed to try him by a jury. Eev. St. § 1032. It 
would seem that this, I9M might be liberally construed tp bring within 
its flcope persons arraigaed, , upon information or complaint as well 
as persons indicted. Such bas been the practice in Massachusetts 
under a similar statute. EUemcood v. Corn. 10 Metc. 222; Com. v. 
McKema, 125 Mass. 397. 

But there is one course of reasoning which shows conclusively that 
the petitioner bas no just ground of objection to the mode of proceeding 
in the district court. Formerly the law of England and of the several 
colonies was that in capital félonies a défendant standing mute was 
to undergo the peine forte et dure; that is, to be pressed to death in 
prison. Giles Corey Buffered in this way, in Massachusetts, in the 
time of the witchcraft madness. The punishment was inflicted in 
England, as I am informed by a learned friend, so late as the early 
part of the last century. 

In 1772 an act was passed in England, which was to extend to the 
colonies and plantations in America, by which, if any person ar- 
raigned upon an indictment for felony or piracy should stand mute, 
he should be convicted of the felony or piracy, and the court should 
award judgment and exécution as if such person had been convicted 
by verdict or confession. 12 Geo. III. c. 20. This had always been 
the law in respect to treason, petty larceny, and misdemeanor. See 
4 Bl. Comm. 435; 2 Hawk. c. 30, § 14; 1 Chit. Cr. Law, 424; 1 
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East, p. C. 135. It is to be understood, of course, that the convic- 
tion or punishment in any of thèse cases took place only when the 
refusai to plead was willful. If it was through defect of understand- 
ing, the défendant was remanded; and this preliminary point was 
tried by the jury. See Rex v. Pritchard, 7 Car. & P. 303; Beg. v. 
jBerry.L.E. lQ.B.Div.447; Com.v. Braley,lMa.BB.103 ; SameY.HUl, 
14 Mass. 207; DyoU v. Com. 5 Whart. 67; V.S. v. Hare, 2 Wheeler, 
C. C. 283. V CongresB in the first crimes act, passed in 1790, adopted the 
humane rule that in ail capital cases defined by that act standing mute 
should be équivalent to a plea of not guilty. This was followed by Penn- 
sylvania in 1791; by Massachusetts in 1795; by Maryland in 1807. 
It is now the law, so far as I know, in ail the United States and in Eng- 
land not only in felony, but in every grade of crime. But it bas been 
applied in cases not capital sinoe our constitution was adopted. The 
law of Massachusetts in 1789 and until 1836 was that a défendant 
chargea only with a misdemeanor, who willfully and intelligently 
stood mute, was to be dealt with as if he had pleaded guilty. 
Com. V. Moore, 9 Mass. 402. This, therefore, was the law of this 
district. U. S. v. Reid, 12 How. 361. The alternative, then, is 
simple. Eitber the défendant was properly dealt with under Eev. 
St. ^ 1031, as one indicted; or, being already convicted by his own 
confession, he bas no ground to complain that a second chance of 
escape was given him by the judge in ordering a trial by jury. 
Ellenwood v. Com. 10 Metc. 222. Indeed, the trial in this view was 
rather an inquiry than a trial, and, being a matter of grâce, might 
bave been by eitber court or jury without vitiating the proceedings. 
It is admitted that the refusai to plead was willful and intelligent, by 
advice of counsel, and therefore there was no occasion to try the pre- 
liminary question of sanity. 
It foUows that the entry must be, Pétition denied. 
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Smith, Eeceiver, etc., v. Les. 
{District Court, N. B. New York. 1882.) 

Arbest and Bail— REDrcTioN op Bail. 

A party arrested in a civil action for damages for the wrongful conversion 
of the moneys and crédits of a bank while acting as its président, and held to 
bail in a large amount, where it is shown that he bas been tried on a criminal 
charge connected with the saine transaction, and the jury disagreedj and 
where he is already held to bail on other charges growing out of the same 
transactions, and where he bas made an assignment of ail his property for the 
beneflt of creditors, — is entitled to a réduction on the amoûnt of bail. 

Morey é Inglehart, for motion. 

Crowley é Movious, opposed. 

CoxE, D. J. This is a motion to reduce bail. The action ia by the 
receiver of the First National Bank of Buiïalo to recover damages 
for the alleged wrongful conversion of the money and crédits of the 
bank by the défendant while acting as its président. 

The papers used on the original application were the complaint 
and affidavit of Linus M. Price, a bank examiner, stating in détail 
the transactions with Herman J. Hall and others, in which it is in- 
sisted that property to a large amount was fraudulently abstracted 
and embezzled. 

It also appeared that the défendant had executed a conyeyance of 
the greater part of his real property to one George Howard, to indem- 
nify him against loss as bondsman; and that the défendant was pos- 
sessed of valuable personal property, which he was endeavoring to 
secrète and dispose of with the intent to defraud his creditors. The 
latter allégation is on information and belief. There were also two 
brief confirmatory affidavits. Upon thèse papers, presented ex parte 
to the circuit judge, the défendant was, on the sixteenth day of May, 
1882, held to bail in the sum of $100,000, the condition being that 
he should render himself amenable to any mandate on final judgraent. 
Since that time events bave greatly modified the circumstances in 
which bail in a sum so large was required. The défendant after- 
wards interposed an answer, in which he dénies on oath ail the 
material allégations of the complaint. He admits, in an affidavit read 
on this motion, the transfer of his real estate to indemnify his bonds- 
men in the criminal proceedings, but he insists that the time for 
which his bondsmen were bound having expired, the title're verts, and 
the property convéyed is now applicable to the payment of his debts. 
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It further appears that the défendant bas made a gênerai assign- 
ment for the benefit of creditors, without préférences. In the sched- 
ules filed by his assignée the property is estimated at $35,000, 

The affidavit also states that, with the exception of the property so 
asfiigned, he bas nothing whatever with which to pay any judgment 
that may be awarded against him; that from the day the bank sus- 
pended — April 14, 1882 — until May ISth, the date of the arrest in 
this action, he was, with the exception of one day, at large in the city 
of Buffalo, making no attempt to départ; that he bas now no prop- 
erty to oflfer as security, and it will be absolutely impossible for him 
to procure bail unless the same be mitigated; that if reduced to a 
nominal sum in this action, it may be possible, through his friends, 
to secure bail in the criminal actions to the amount of $15,000. 

This afi&davit, in so f ar as it relates to the gênerai assignment, the 
value of the defendant's property, and his fruitless efforts to obtain 
bail, is fortified by an accompanying affidavit of Mr. Inglehart, the 
attorney who drew the assignment. Neither affidavit, in its essential 
particulars, is disputed. But time bas given the défendant another 
cogent argument. He bas been indicted for embezzlement, abstrac- 
tion, and willful misapplication of the funds of the bank, and tried, 
at his own request, at the same term at which the indictment was 
found. The trial occupied four days, and involved an investigation 
of the identical transactions referred to in the complaint and affi- 
davits. No évidence offered to establish guilt was excluded ; the pro- 
secution was conducted with much ability and zeal; and yet the trial 
resulted in a disagreement of the jury — a jury composed of men of 
standing and discemment. A large majority of the jury is under- 
stood to bave favored acquittai. 

Thèse are facts which the court bas no right to ignore. To assert 
that they do not greatly lessen the chances that the défendant will 
abscond would not be warrantable. Had the verdict been one of 
acquittai, the reason for the modification of the order of May 16th 
would bave been obvious to the most unobserving. In a less degree, 
the disagreement of a jury, impaneled to pass upon the guilt or 
innocence of an accused person, bas from time immémorial been rec- 
ognized as a sufficient and an imperative reason for the réduction of 
bail. So familiar and universal is this rule that hardly an instance 
can be cited in which the court bas disregarded it. This défendant 
is entitled to the same considération that other parties charged with 
crime receive; no more and no less. It would be an abuse of power 
for the court, after such a resuit, — whatever its own views of the mer- 
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îts may be,— to treat the défendant like a proven criminal, and, by 
allowing the bail to remain at a sum which it is conceded he can- 
not give, oompel him to continue in liopeless imprisonment. 

In civil actions the sole object of arrest and bail is to secure the 
présence of the défendant where final process issues. The abolition 
of sta tûtes which tolerated imprisonment for debt bas given a direc- 
tion to jurisprudence, in ail kindred regards, opposed to oppressive 
measures and enactments. It is now -well settled that the court bas 
no right to fix bail at a sum so large as intentionally to oppress the 
défendant and prevent his release. 

In view of the resuit of the récent trial, and in view of the further 
facts that the défendant is now under bonds on pending indictments 
in the sum of $10,000 ; that he bas executed a gênerai assignment; 
that a great part of his property consists of real estate situated in 
Buffalo ; and that the papers contain no averment that he intënds to 
abscond, — it is thought that to require the additional sum of $100,000 
is unreasonable. It would seem to be directly within the prohibition 
of the constitution of the United States that "excessive bail shall not 
be required." Pew men, even in officiai or business transactions, , 
where no crime is alleged, or accusation made, can command friends 
wéalthy enough, or numerous enough, to justify in such an amount. 
When crime is charged suspicion is aroused, and the difficulty pro- 
portionately increased. A reasonable opportunity to secure his 
liberty, pending trial, should be afforded the défendant, if it can be 
given without endangering the rights of the plaintiff. 

The papers submitted on this motion bave been carefuUy examined; 
and after considération of ail the facts presented, and consultation 
with the circuit judge vrho signed the original order, it is thought that 
the order should be modified by reduoing the bail to the sum of 
$25,000. 



In re Wilmams & Leidig, Bankrupts.* 

[District Court, B. D. Pennsylmnia. June 27, 1882.) 

Bankrtjptct — DiBCHAEGE — FAiLimB TO Keep Propbk Books. 

A flrm, during less than three years prier to their bankruptcy, had receîved 
from an individual notes and draftB to the amount of $42,881.79, which they 
had procured to be disoounted. Neither their ledger nor cash-book contained 
any entries of thèse transactions, nor did the name of the party from whom 

•Beported by Frank P. Prioliard, Esq., of the philadelpMa bar. 



IN BE WILLIAMS. 31 

- the notes were recëived appear therein. The bill-book coptained nothing relat- 
ing thereto, except some lead-pencil entries in the back of ' the book. The 
bankmpts had lost over $30,000 in less than three years, and their goods were, at 
: the time of their bankruptcy, under exécution upon a judgment confessed to 
the créditer from whoin they had recëived the notes.- .Èeld, that the failure to 
enter thèse note transactions in théir books was a failure to kéep proper bOoks 
of acconnt, and wonld prevent their dlschàrge. ' 

Exceptions to the report of a register upon an application for a 
discharge. 

The register had reported that the bankrnpts had commenced bus- 
iness October 1, 1873, with a capital of $8,000, and stopped July 5, 
1S76; that whe» they failed they owed one Chrîstopher ïïeebner 
$8,500, on acceptances; that they had recëived from said Heebner 
and had procured to be disconnted notes and drafts to the amount of 
$42,881.79, of which the said sum of $8,500 was nnpaid at the timè of 
their failurè ; that iieither their ledger nor'cash-book sho-wed either the 
receipt of any sùch sum of money or the disbursement thereof, nor did 
Heebner's name appear therein ; that of the sum pf $42,881.79 re- 
cëived from Heebner, $23,581.79 thereof was said to be composed of 
certain lead-pencil entries made in thâ back of thé bill-book; that 
nothing appeàred in connectioii therewith on the book to show 
Heebner's relation thereto; that in view of the fact that the bankrupts 
failed for $23,900, and lost $8,000 capital in addition, in less than 
three years, and were under a levy of Heebner's, ha ving confessed 
judgment to him, their stock of goods on hand at the time not 
ambunting to over $7,000, the register was of opinion that their 
failure to enter on their books the disposition of so large a sum as 
$42,881.79 was ground for refusing them their discharge, as not 
ha,ving kept proper books of account. To this report the bankrupts 
excepted. 

David G. Harrington, for bankrupts. 

Richard P. White, for assignée. 

BuTLEE, D. J. Looking at this case with a désire to relieve the 
bankrupts, if it be done consistently with justice to others, I find 
myself compelled to sustain the register's report against them. Very 
great liberàlity bas been exercised by the courts in construing and 
applying the statutory provision requiring merchants and trades- 
men to "keep proper books of account, "^ — so great in some instances 
as almost to nullify the law. There is no hardship in enforcing this 
provision. Its purpose is to require dealers to keep such accounts 
as will exhibit their business and standing not only to themselves, 
but also to their creditors, befpre and after failure. This is not 
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mticli to requîre of a man who asks to be discharged from his debtfl 
without paying them. In this instance the bankrupts bave not 
observed the requirement. Their books fail to show their business 
in an important particular, and to a large estent. We are therefore 
compelled to dismiss their exceptions to the register's report, and 
refuse their application for a discharge. 



Delono V. BioEFOBD and another. 
{Oireuit Court, N. D. Neu) York. 1882.) 

1. Patbntb pob Invidntions — Sbediko-Machines. 

Where the grooves in the machine of the défendants were straight, or nearly 
so, while those in the machine of complainaut were obUque, it is not an in- 
fringement. 

2. Samb— Vabiancb. 

A departure of one sixty-fourth of an inch from a straight Une in defend- 
ant's grooves is not a sufflcient divergence to constitute an infringement of 
oblique grooves. A patentée must be held strictly to the language of his claim. 

3. iNPRrsTGBMBîrT — RESPONarBiLiTT OF Makupacttjrer. 

A manufacturer cannot be held responsible for any change in the form of his 
machine made by third parties af ter it has left the manufactory. 

Duell dt Hep, complainant's solicitors. George W. Hey, of counsel. 

F. L. Erown, défendants' soliciter. Wood é Boyd, of counsel. 

CoxB, D. J. This is an equity action for infringement, by the pat- 
entée of an alleged improvement in seeding-machines, against Lyman 
Bickford and Helen M. Kirkpatrick, ■who are copartners, engaged in 
the manufacture of agricultural implemeuts, at Macedon, New 
York. The patent was issued to complainant on the third day of 
June, 1879, his claim being described therein in the foUowing 
words : 

" In combination with a seed-box or hopper, provided with a séries of dis- 
charge-openings, a rock-shaft arranged longitudinally through the seed-box, 
and provided at each diseharge-opening with a segmentai sweep, e, having in its 
peripheral face oblique, parallel grooves of uniform width, constructed and 
operating substantially in the manner herein described/' 

Complainant's Exhibit No. 3 is apparently constructed in exact 
accordance with the spécifications of the patent, the only apprécia- 
ble différence being that in the patent the thrust of the seed from end to 
end of the hopper, when the machine is on a latéral incline, is pre- 
vented by the oircular sweeps; in tùe exhibit the same resuit is 
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attained by partitions placed at regular intervals along the interioi 
of the hopper. Tbis exbibit (No. S) -was made by the défendants, 
and was made sabsequently to the date of the patents. 

Complainant'S alleged invention first assumed tangible shape and 
form in the winter of 1878-9. He insista, however, that the idea 
which afterwards developed into the patented device, oecurred to 
him during the previous winter. During both winters he was in the 
employ of the défendants, as pattem-maker, at their works at Mac- 
edon. Défendants were first informed of complainant's patent by a 
letter from his soliciter in July, 1879. Since that time it is admit- 
ted that yery few seeders like Ezhibit 8 bave been constructed by 
them. 

The proof establishes the farther facts that the complainant had 
made no objection to the use of his device by the défendants until 
about the time of the formai notification, and that he had not, prier 
to that time, as against them, asserted any right as inventer. In 
Âugust, 1879, the défendants commeneed the manufacture of seeders 
with straight instead'of oblique grooves on the periphery of the 
sweeps. Â model shovrîng tbeir device was introduced ta évidence 
as "Bickford Seeder of 1880." As no obliquely-grooved sweeps were 
manufactured by the défendants, except at a time when they had 
a constructive license to use them, and as the number of seeders so 
made hardly exceeded 12 in ail, it wUl readUy be perceived that the 
question of infringement bas référence alone tothe "Bickford Seeder 
of 1880." 

The défendant introduced a number of prior letters patent to show 
the state of the art, and for the purpose of disputing the novelty of 
complainanj's design. 

The Kuhns patents for grain drills, issued in the years 1876 and 
1877, and the Stoner, in 1861, show seed-wheels revolving, instead of 
oBcillating, with oblique parallel grooves or partitions, of uniform size, 
but open at only one end. 

The Westcott patent for seeding-machines (1876) shows a revolv- 
ing seed-wheel, with straight flûtes, allowing the free access of the 
grain both to the periphery and to the ends of the flûtes, and with 
an oblique discharge orifice. 

The Me Sherry patent (1864) covers a seed-wheel with oblique flûtes. 
In tbis patent the inventer says of his device, inter alla : "I do not 
claim a spiral-threaded feeder, placed at or uear the bottom of the 
seed-hopper, this having been before used." 
v.l3,no.l— 3 
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In the Keeler and Barthel patent, 1862, on seeders, having revolv- 
ing seed-wheels with oblique grooves, the foUowing language of the 
patentées is suggestive : 

" We are aware that rollers or cylinders having a flange flxed on one side 
and diagonal ridges or partitions on their face open on the other side, unpro- 
tected by an adjustable outer flange^ hâve been used, as well as others having 
spiral flanges placed in a reverse position open and unprotected on both sides, 
« * * neither of which devices we claim." 

AU of the devices covered by the foregoing patents are provided 
with oblique or parallel grooves on the seed-wheels. 

. The Crowell patent, 1865, the Ingels patent, 1859, and the Keeler 
patent, 1864, ail show a rocking shaft working in a concave trough 
or hopper. 

The Thomas and Mast patent, 1866, for seed-planters covers an 
invention almost exaetly identical in ail its essentiel particulars with 
the complainant's eontrivance. The description, so far as it refera 
to the rook-shaft and hopper, would hardly seem ont of place if found 
in the conaplainant's patent as descriptive of his device. It is con- 
ceded by bis counsel that "this patent shows ail the features of com- 
plainant's invention, excepting the segmentai sweep provided upon 
its peripheral face with oblique parallel grooves of uniform widths, 
whereby the seed is conveyed in a ùniform stream to the discharge 
openings from both sides thereof." 

Criticism is made that the Thomas and Mast patent was not pleaded 
by the défendants. Itwas admitted by stipulation, subject to âll ob- 
jections, one of the objections being that it cannot beused to antici- 
pate complainant's patent for the reason that there is no allégation 
to that effect in the answer. Doubtless the learned counsel for the 
complainant is strictly right in this view, and yet it is admitted that 
the patent is properljrin évidence to restrict complainant's claim, 
and to show the state of the art. The foregoing facts are, it is 
thought, Buf&cient to présent a clear understanding of the varions 
questions involved. 

The défendants interpose five separate défenses, viz. : First, that 
the complainant is not the inventor of the device in controversy; 
second, that the défendants hâve acquired a constructive license to 
manufacture under the patent, assuming it to be valid; third, that in 
view of the state of the art the device in question did not involve 
invention; fonrth, that the patent is not practical, and is worthless; 
fifih, tiiat the défendants hâve not used the patented device. 
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It seems clear that Delong's patent must be restriôtôd to the ob- 
lique parallel grooves on the face of the sweep ; and, without decid- 
ing the eomewhat doubtful question of the originality of the alleged 
invention, I shall confine myself to a considération of the last of the 
above-named défenses, viz., assuming the patent to be valid, hâve the 
défendants used the patented device? The discussion of this ques- 
tion, as before stated, must be confined to the "Bickford Seeder pf 
1880." It was 80 treated by counsel both in their oral and printed 
arguments. 

Does the défendants' seeder constitute an infringement ? It seems 
plain that it does not. The only feature of complainant's device that 
was not known in the art long prior to his patent, whether the com- 
ponent parts are segregated or considered in combination, is the 
obliquity of the grooves on the face of the sweeps. The complainant 
has endeavored to show that the Bickford seeder is provided with 
obliquely-grooved sweeps. The défendants, on the contrary, contend 
that the grooves are straight. I think counsel are right in so con- 
struing the patent, which makes no claim for straight grooves ; and 
the patentée must be confined to the language of his claim. Are 
the grooves on the défendants' sweeps straight? Mr. Gallup and 
Mr. Bickford both testify that the seeders manufactured by them are 
constructed with a segment of a wheel having corrugations run- 
ning squarely and straight across its face. They then présent a 
rough model representing a section of the seed-box, rocker, and 
sweeps manufactured by them, on which the grooves eertainly ap- 
pear straight to the eye, A great part of the évidence of com- 
plainant in rebuttal, however, was directed to showing that the 
grooves in this exhibit were not in fact straight, but were in some 
instances out of true, there being more or less divergence about them 
ail, which, it is insisted, constitutes a colorable évasion of the patent. 
The test was made by placing a straight-edge in the grooves of the 
inverted sweep, and it was thus ascertained that in the first segment 
there was a very slight divergence from a line drawn parallel with the 
axis of the shaft ; in the second the grooves were nearly straight ; in 
the third the divergence was one thirty-second of an inch, and in the 
foui-th and fifth one sixty-fourth of an inch, on the face of the sweep, 
which is less than an inch in width. With one exception, the varia- 
tions might hâve been occasioned by poor casting; but in any view they 
are so infinitésimal that I could not regard them as sufiScient to consti- 
tute an infringement, even if ail the seeders manufactured by the défend- 
ants were similarly constructed. Complainant, as shown by drawinga 



36 FBDEBAIi BEPOBTEB. 

attaehed to his patent, most surely contemplated a very différent 
degree of obliquity than is hère found. In my judgment the Bweeps 
in the exhibit do not diverge sufficiently to lose whatever advantage 
mày be derived from having the grooves straight, or to gain any ben- 
efits asserted for those that are oblique. If, in the complainant's claim 
and spécifications, the word ohlique were stricken ont, and the word 
straight snbstituted in lieu thereof, there would then be foundation for 
the argument that the Beckford seeder of 1880 was an infringement. 
As it is, however, the défendants are much nearer to the Thomas and 
Mast design than to the design of the complainant. 

It was further argued that because défendants' sweeps were at- 
taehed to the shaft by a single screw, it might in opération become 
loosened and form a pivot; thus in fact giving a spiral or oblique 
direction to the flûtes; or that the person operating the machine 
might, by intentionally loosening the screw, produce a similar resuit. 
Whether a sweep with straight grooves so vibrating, would infringe 
one with oblique grooves held stationary, it is not necessary to décide, 
for it cannot be said, in the absence of évidence, that the défendants' 
machines are improperly or negligently constructed, or that the de- 
fendants should be held accountable for something that may be done 
to their seeders af ter they bave left the manufactory. Their straight 
sweeps might, in thèse circumstances, be entirely removed and com- 
plainant's oblique sweeps snbstituted, but the person who so changes 
the machine, and not the défendants, should be held responsible. 
It would seem that a single screw is amply sufficient to hold thèse 
small sweeps in position; they work slowly in yielding grain, and are 
not subjected to any violent résistance or sudden shock. Upon this 
branch of the case, then, my conclusion is that the complainant's 
patent, assuming it to be valid, covers only the oblique grooves, and 
thèse défendants do not use. 

It folio ws that the bUl mast be dismissed. 
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MiLNB V. DouGLASS and others.* 

{Circuit Court, E. D. Missouri. April 26, 1882.) 

CoMMON Carribrb— Joint Cohtractb. 

Where three railroad companies having Connecting Unes of road, and a 
steam-ship company Connecting with the terminal line, entered into a contract 
•with A. to transport certain property over tlieir roads and upon said steam- 
ship company's vessels from X to Z., and A. suflered loss through ttie négli- 
gence of one of said contracting parties in transporting said property, KM, 
that said companies were jointlyliable, notwitlistanding the fact that the bills 
of lading under which said property was shipped were signed by the agent of 
said companies "severally but not jointly, " and although said bills of lading 
provided that " in case any loss, détriment, or damage la done to or sustained 
by any of the property herein receipted for during such transportationj whereby 
any légal liability or responsibility shall or may be incurred, that company 
alone shall be held answerable tlieref or in whose actual custody the same may be 
at the time of the happening of such loss, détriment, or damage ;" that the lia- 
bility of said roads should cease upon their delivering said property to said 
steam-ship company in safety, and although said bills of lading contained the 
the foUowlng clause, viz. : " Notice. In accepting thia bill of lading, the ship- 
per, or agent of the owner of the property carried, expreasly accepta and agrées 
to ail its stipulations and conditions." 

Demurrer to Answer. 

This is a suit brought by John Milne against John M, Douglass, 
reeeiver of the Ohio & Mississippi Eailway Company, and the New 
York, Pennsylvania & Ohio Eailroad Company, the New York, Lake 
Brie & Western Eailroad Company, and the Eed Cross Line of steam- 
ships. The pétition states that plaintiff is a commission marchant, 
doing business at Dundee, Scotland; that said steam-ship line and 
railroad companies are corporations; that said Douglass is reeeiver 
of the company first aforesaid; that défendants had received certain 
shipments of flour in the city of St. Louis for and on account of 
plaintiff, to be transported by them to Dundee, Scotland; that de- 
fendants failed to transport said flour within a reasonable time to its 
said destination ; and that plaintiff was thereby damaged in a sum 
stated. Défendant Douglass filed a separate answer stating that 
said flour had been shipped under bills of lading attached to the 
answer; that it had been transported by the Ohio & Mississippi EaU- 
way Company to the end of its line without delay, and then delivered 
in safety to the New York, Pennsylvania & Ohio Eailway Company, 
and that its liability under said bills of lading' thereupon ceased. 
The New York, Permsylvania & Ohio Eailroad Company and the 

•Reported by R. P. Bex, Esq., of the St. Louis bar. 
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New York, Lake Erie & Western Eailroad Company filed similar 
answers, each alleging that the flour had been transported over ita 
road without delay, and turned over to the Connecting line in safety. 
The bills of lading referred to by défendants' answers were each, so 
far as they need be hère set eut, as follows : 

" Through bill of lading, No. — , of the Ohio & Mississippi Eailway, New 
York, Pennsylvania & Ohio Eailroad, and New York, Lake Erie & Western 
Eailroad, and the Eed Cross Steam-ship Line, from St. Louis to Dundee. 
Shipped * * * per Ohio & Mississippi Eailway, New York, Pennsylvania 
& Ohio Eailroad, and New York, Lake Erie & Western Eailroad, to New 
York, to be there delivered to the steam-ship pier for transportation by the 
Eed Oross Line of steam-ships, or other steamers, from New York to Dundee, 
Scotland, the following property: * * • To be delivered in like good 
order and condition at Dundee unto order « « • under the following 
terms and conditions, viz.: 

"It is further stipulated and agreed that in case any loss, détriment, or 
damage is done to or sustained by any of the property herein receipted for 
during such transportation, whereby any légal liability or responsibility shall 
or may be incurred, that company alone shall be held answerable therefor in 
whose actual custody the same may be at the time of the happening of such 
loss, détriment, or damage. 

« * * ** * * « * 

" It is further agreed that the said Ohio & Mississippi Eailway, New York, 
Pennsylvania & Ohio Eailroad, and New York, Lake Erie & Western Eail- 
road hâve the liberty to forward the goods or property to port of destination 
by any other steam-ship company than that named herein, and this contract 
is executed and aecomplished, and the liability of the Ohio & Mississippi Eail- 
way, New York, Pennsylvania & Ohio Eailroad, and New York, Lake Erie & 
Western Eailroad, as common carriers thereunder, terminâtes on the delivery 
of the goods or property to the steamer or steam-ship company's pier at the 
port of New York, when the responsibility of the steam-ship company. com- 
mences, and not before. 

Xi******** 

" Notice. In accepting this bill of lading, the shipper, or agent of the owner 
of the property carried, expressly acoepts and agrées to ail its stipulations, 
exceptions, and conditions. 

"In witness whereof, the agent, signing for the said railway lines and 
steam-ship company, hath afflrmed three bills of lading. * * * 

" G. L. Dean, 
"Agent severally, but not jointly.' 

No answer was filed by the Eed Cross Line of steam-ships. 

Plaintiff demurred to ail three answers on the ground that the 
matter and things therein contained constitute no défense to the 
plaintiff's action, or show any relief from the liability incurred when 
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the bills of lading referred to therein were signed atid the fldtir 
received for shipment. 

G. M. Stewart and Paul BakeweU, for plaintiff. 

Garland & Pollard, for défendants. 

Tbeat, D. J. The purpose of thèse demurrers is to call for an 
interprétation of the bills of lading, and the liabilities of the respect- 
ive parties thereunder. Possibly the question presented may not, 
for technical reasons, fully arise on the demurrers, yet as the défend- 
ants stand on the contracts exhibited and count thereon,. the court 
states that the contract as executed, despite some inconsistent terms 
therein printed, and despite the désignation by the agent that he 
signed the same, "agent severally, but not jointly," bind eâch and ail 
of the parties for the safe delivery at the place of destination of the 
property shipped. Such it is held is the true construction, in the 
light of the better authorities, now put on contracts like thèse hère 
presented. Bee Railroad Co. v. Mills, 22 Wall. 594; Hutoh. Carr. 
§§ 146, 152; Bank, etc., v. Adams Ex. Co. 93 U. S. 174; Myrick t. 
Michigan Cent. B. Co. 7 Eep. 229; Ry. Co. v. Pratt, 22 Wall. 128, 
130 ; Lawson, Cont. Carr. 343. See, also, note to Snider v. Exprès» 
Co. 4 Cent. Law. J. 179, 180, 181 ; Hooper v. Wells, 5 Am. Law Eeg. 
(N. S.) 16, with notes by Judge Eedfield; 2 Am. Law Eev. 426. 

Eeference is made by défendants to Citizens' Ins. Co. v. Kountz, 10 
Fed. Eep. 768, which it is supposed présents a différent view. So 
far as the statute of Missouri (Eev. St. 1879, p. 95) may or may bot 
affect the rights of parties under circumstances like thèse hère pre- 
sented, it must suffice to state that it is in accord with the gênerai 
doctrine hère announced. 

The demurrers are sustained. 



Ihb Devonbhiee. 
{Circuit Oourt, B. Oregon. July 28, 1882., 

1, Bbeths on Steam-Vesseia 

The provisions of section 2 of the act of March 8, 1865, (10 Bt. 716 ; section 
4255, Rev. St. ,) relating to tlie construction and occupation of bertlis on vessela 
carrying passengers from foreign ports to the United States, are not deemed 
applicable to steam-vessels. 

2. Re-enactmekt op Statutk — ^Formbb Construction of it. 

Where a statute has received a Judicial construction and is afterwards re-en- 
acted by the législature of the same or another country, it is presumed to hâve 
been passed as construed. 
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In Admiralty. 

Jamet F. WaUon, for the United States. 

John W. Whalley, for claimants. 

Deadt, D. J. This is a suit in rem brought by the United States 
to enforce a lien against the British steam-ship Devonshire for $4,- 
1 30 of penalties alleged to hâve been incurred by the master and 
owners by violation of section 2 of the act of March 3, 1855, (10 St. 
716; section 4255 of the Eev. St.,) entitled "An act to regulate the 
carriage of passengers in steam-ships and other vessels." 

The libel allèges that on June 13, 1882, the said steam-ship, at the 
port of Hong Kong, China, took on board 826 passengers, and on 
July 7, 1882, brought the same to the port of Astoria, and within the 
j^risdiction of the United States and this court ; that the berths used 
by the passengers on said voyage were not constructed parallel with 
the sides of the vessel or separated by partitions, or two feet in width, 
as required by said section 4255 of the Eevised Statutes, and were 
occupied by more than one passenger, coutrary thereto, whereby said 
master and owner of said steam-ship, severally, became liable to pay 
to the United States a penalty of five dollars for each of said pas- 
sengers, and that the libelant has a lien upon said steam-ship for the 
amount thereof. 

The claimants except to the libel, and allège that the Devonshire is a 
steam-ship, and the passengers in question were steerage passengers, 
and therefore said section 4255 of the Eevised Statutes upon which 
the libel is founded, does not apply to her, and pray that the libel 
may be dismissed. 

The first section of this act (sections 4252-3-4 of the Eev. St.) 
provides that "no master of any vessel," foreign or domestic, shall 
take on at any foreign port in a territory not contiguous to the United 
States, with intent to bring thereto, a greater number of passengers 
than in the proportion of one to every two tons of said vessel, and that 
"the spaces appropriated for the use of said passengers, and which 
shall not be occupied by stores or other goods, not the personal bag- 
gage of such passengers," shall be in a certain speoified proportion 
to the whole number of passengers allotted to such space. 

The second section (section 4255 of the Eevised Statutes) provides 
that "no such vessel shall hâve more than two tiers of berths ;" and pre- 
scribes "the interval between the lowest part thereof and the deok or 
platform;" and that "the berths shall be well constructed, parallel 
with the sides of the vessel, and separated from each other by parti- 
tions;" and be of a certain length and width, and each only occu- 
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pied by one passenger; •with a provision for double berths to be 
occupied by more than one person under certain circumstances and 
restrictions. For any violation of this section it is declared that the 
master of the vessel and the owners thereof shall severally be liable 
to a penalty of five dollars for each passenger on board of such vessel 
on such voyage, to be recovered by the United States in any port 
when such vessel may arrive or départ. 

The fifteenth section (section 4270 of the Eevised Statutes) déclares 
that "the amount of the several penalties imposed by the'foregoing 
provisions regulating the carriage of passengers in merchant vessels 
shall be liens on the vessel violating those provisions; and such ves- 
sels shall be libeled therefor in any district or circuit court of the 
United States where such vessel shall arrive," 

Each of thèse sections uses the word "vessel" without in any way 
limiting its application to a sail-vessel. Standing aloue and without 
qualification, they would include in their provisions a steam as well 
as a sail-vessel. A vessel is none the less one on account of the 
manner of her propulsion, whether by oars, sails, or steam; and the 
Eevised Statutes (section 3) déclare that the term "includes every de- 
scription of water-craft, or other artificial contrivance used or capa- 
ble of being used as a means of transportation on water." 

But the tenth section of the act (section 4264, Eev. St. ; Act Feb. 
27, 1877; 19 St. 260) provides that "the provisions, réquisitions, 
penalties, and liens of this act relating to the space in vessels appro- 
priated to the use of passengers are hereby extended and made appli- 
cable to ail places appropriated to the use of steerage passengers in 
vessels propelled in whole or in part by steam, and navigating from, 
to, and between the ports, and in manner as in this act named, and 
to such vessels and the masters thereof;" and repeals so much of the 
steam-boat act of August 30, 1850, (10 St. 61,) as conflicts therewith; 
and further provides that "the space appropriated to the use of steer- 
age passengers" on steam-vessels shall be "subject to the super- 
vision and inspection of the collector of customs," as provided in sec- 
tion 9 of the act, in the case of other vessels. 

In January, 1868, this statute came before the district court for 
the Southern district of New York for construction, in the case of 
The Steamship Mahattan 2 Ben. 88, which was libeled on account of 
penalties alleged to hâve been incurred by the master and owner in 
the violation of this same section 2. 

Judge Blatchford held that the section was not applicable to steam- 
ships, upon the familiar nde that the statute must be so constraed 
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as to give effeofr to ôvery significant clause, sentence, or word in it, 
(Smith, Comp. § 575;) and, if the provisions of the second sec- 
tion extended to steam-vessels proprio vigore, notwithstanding the 
tenth section, then the provisions of the first section do also, and the 
tenth is altogether useless and nugatory. This décision was affirmed 
on appeal to the circuit court, and the judge who made it has since 
been placed on the suprême bench. No other décision upon the act 
has been cited or come to mj knowledge. 

In the revision of the statutes this section 10 was omitted, and the 
whole act left applicable to steam-vessels. But af terwards it was re- 
enacted as an amendment to section 4264 of the Bevised Statutes, by 
the act of February 27, 1877, (19 St. 250,) "to perfect the revision of 
the statutes of the United States" etc. By reason of this amendment 
the statutenow stands as when the second section was construed, in the 
case of The Manhattan not to be applicable to steam-vessels, with this 
additional and material circumstance in favor of sach construction, 
namely : that congress, by the deliberate replacement of section 10, 
bave not only declared it shall hâve effect as a part of the statute, 
but presumably that it shall bave such effect according to the then 
known construction given to it in that case. Pennock v. Dialogue, 2 
Pet. 18; Kirkpatrick V. Gibsori'a Ex'rt, 2 Brock. 391; Com. y. Hart- 
nett, 3 Gray, 451 ; CathcoH v. BoUnson, 5 Pet. 279. 

The argument of the district attorney in favor of the libel is that 
the provisions in section 2 are régulations relating to the "space" 
appropriated to passengers, and therefore made applicable to steam- 
vessels by the opération of section 10, beeause by them the "space" 
between eaoh berth and that appropriated to each passenger therein 
is prescribed. And when we consider that the evils intended to be 
prevented by section 2 are as likely to exist in the case ofsteerage 
passengers carried in steam-ships as those against which section 1 is 
intended to guard, it is not without force. 

There is quite as much need that a steerage passenger shall hâve 
the "space" ^d privacy provided in section 2 when he lies down to 
sleep, or is prostrated with sickness, as that he shall hâve the gênerai 
moving and breathing "space" between decks provided in section 1. 
And although the word "space" is not used in section 2, still, that is 
the subject of it, and its division and appropriation among the pas- 
sengers, for the purpose of berths, is thereby carefuUy and minutely 
regulated. 

But, in the Hght of the décision in the case of The Manhattan, and 
particularly the unqualiûed re-enactment by congress of section 10 in 
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1877, after the constrnctiôn there given to it in 1868, 1 do not feel at 
liberty to hold otherwise. The exception is Bustained and the libel 
dismissed. 

And it may not be amiss to remark that this conclusion is not in 
conflict with what may be called the justice of the case. Thèse 
Chinese immigrants are ail maies, and generally adults, and there is 
very little need, in their case, in the division of berths as re^uired by 
said section 2. 

This régulation was made to meet the case of European immigranis, 
consisting of both sexes, married and unmarried. 

It is not pretended that any particular harm or inconvenienoe 
has resulted from the want of a division of berths in this case, and 
the enforcement of the law, even if it were applicable, would be more 
for the punishment of thei shipper than for the protection of the 
immigrant. 



The Viotobu. 

(Cireuit Court, D. UauaehusetU. August 1, 1883. J 

Neglioencb — Personal Injdry — Fault of Fœu:,ow-SEBVANT. 

Where a workman upon a vessel was injured by falling through an open 
hatchway negligently left open by the stevedore having charge of the discharg- 
ing and loading of the vessel, and the actual négligence that caused the acci- 
dent was the removal of a lamp by a fellow-workman employed at the same 
job with the libelant, the commoa employer is not liable for the injury. 

E. L. Bamey and E. J. HacUey, for libelant, appellant. 

Bail, Storey é Towera, ÎOT Bte&m-Bhip. 

LowELL, C. J. The libelant was seriously injured fcy falling do\m 
the main hatchway of the third deck of the steam-ship Victoria, on 
bis retnm from supper, jnst after he had reached that deck by a lad- 
der placed in a smaller hatchway or scuttle, which is alleged to hâve 
been so dangerously near the main hatch that it was négligence to 
leave that hatch open. Whether it is usual to close the hatches on 
the third deck after the day's work is done is a disputed question in 
the case. The prépondérance of the évidence is that it is not usual; 
and see Dwyer v. Nat. Steam-ship Co. 17 Blatchf. 472. The libelant 
had been working during the day not far from the open main hatch, 
and.Md been up and down this ladder once or twice, and had no 
reason to suppose that the hatch had been cidsed. If it was negli- 
gently left open, the négligence was that of. the, stevedore haviag 
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charge of dischargîng and loading the ship, wliioh cannot be attrib- 
uted to the owners. Dwyer v. Nat. Steam-ship Co. supra; The Ger- 
mania, 9 Ben. 356. 

The actual négligence, however, was in removing a lamp which 
had hung near the foot of the ladder, and not replacing it. Eose 
testifies that he came down through the scuttle a short time before 
the plaintiff came back, found that the>lamp had gone out, relighted 
it, and carried it aft. If that lamp had remained where it had been 
during the day, and had been lighted, it seems impossible that the 
accident should hâve happened ; for the main hatch was f orward of 
the scuttle, and the libelant's place of work was aft of the scuttle, 
and it must hâve been through some confusion caused by the want 
of light that he took the direction he did. This fault was committed 
by a fellow-workman who was employed on the very same job with 
the hbelant, and the law is too well settled to be changed, excepting 
by congress or the suprême court, that the common employer is not 
liable for an injury occurring to a workman under such circumstances. 

For thèse reasons I bave felt bound to affirm the decree below. In 
considération of the great hardship to the Hbelant, I suppose costs 
would not be asked against him from a court of admiralty. 

Decree affirmed, without costs. 



The WoivEBTON.* 

{Oireuit Cowrt, E. D. Penmylmnia. June 27, 1882.) 

Admihai/TT— CoiiMsioir — Buhdbn of Pkoop on Libblant. 

The libelant mast show that the vessels were approaching in the way ho 

describes. 

Libel by the master of Cross Creek Barge No. 5 against the tug 
Dr. John Wolverton, to recover damages for a collision. The testi- 
mony disclosed the foUowing f acts : 

The Wolverton, having the barge Atlanta în tow astem by a hawser, 
started from Kobert's stores, Brooklyn, bound for a dock in the îforth river. 
When near the Battery she met the tug Packer, with libelant's barge lashed 
to her port side, coming up the East river, af ter rounding the Battery. The 
Packer blew two whiatles, Indicating that she wished to go inside, or on the 
New York side of the Wolverton. To this the Wolverton made no reply, and 
immediately thereafter the libelant's barge struck the Atlanta, damaging 

*B»ported l)y Frank F. Pricbard, Esq., of tbe PhiladelphU bar. 
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both vessels. Llbelants claimed that the 'Wolvertoii was steerfng diagon- 
ally across the East river, so as to just clear the Battery in rounding it ; and 
that she caused the collision by improperly attempting to cross the bows of the 
Packer, which was coming up the East river close to the shore. Kespondents 
claimed that the Wolverton was proceeding down the East river close to the 
shore, being on the port side of the Packer, or nearer to the New York shore ; 
that the Packer blew two whistles, to which the Wolverton did not reply, be- 
canse the Packer immediately put her wheel to starboard and attempted to 
go across the Wolverton's bows, and that this latter movement caused the 
collision. 

E. D. McCarthy and Morton P. Henry, for libelant. 

Alfred Driver, J. Warren Coulston, and S. R. Edmunds, for respond- 
ents. 

BoTLEE, D. J. The burden of proof îs on libelant. He must 
showi that the vessels were approaching in the manner he describes, 
or submit to an adverse decree. If they were not thus approaching 
— if the respondent was not distinctly to starboard — the Packer could 
not expect her to pass on that side, and she was blameless in going 
wbere she did. Under such oircumstances the Packer's signal was 
unimportant, and required no answer. Looking at the évidence on 
both sides it seems impossible to sa; that the vessels were âp^roacli- 
ing as the libelant asserts. It is qoite as probable the respondent 
was directly ahead, or a little to port. I incline to think the weight 
of the évidence justifies a belief that she was, and that the collision 
resulted from the Packer's désire to run further in, on account of the 
tide, and improperly undertaking to do so. It iS sufficient, howevef, 
that the libelant's position is not proved. As this view diôposes of 
the case it wonld be onprofitable to discuss it farther. 
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The t. L. Wadsworth. 

{District Gowt,B. D. Neu Ywh. June 26, 1882., 

Vessbm akd Boats— Lien fob Supplies. 

Where family supplies and hay and oats were furnished by h dealer in Buf- 
falo on board a canal-boat lying up there for the winter, and the boat, having 
departed before the bills were paid and corne into the eastern district of New 
York, waa there libelled by the provision dealer, claiming a lien upon the boat as 
for maritime supplies, and it appeared on trial that the horses and man were em- 
ployed at work on the Btreets of Buffalo, and that the captain of the boat had 
not ordered the supplies, nor the woman who owned the boat, and whose hus- 
band was so at work on the streets with hig horses, A«W, that the supplies were 
furnished on personal crédit, and no lien on the boat arose eut of the transac- 
tion. 

i 
Beehe, Wilcox, é Hohbs, for libelant. 

L. R. Stegman and E. O. Davis, for respondent. 

Bbnewot, D. J^ The libelant cannot recover in this action for 
two reasons : First, The supplies iû question were not ordered by the 
çfiptain or the owner of the boat, but by David Hulsapper, husband 
of the master, and he, \nth his horses, was then employed in working 
on the streets of Buffàlo for a contractor. The articles sued for were 
purchased for the food of tjiis man's family, the food of his horses, 
a.nd the food of a man hired to drive the horses in the streets of Buf- 
falo during the time wh«n David Hulsapper was so employed on the 
streets. They were not to enable the boat to eam freight, nor pur- 
!çhased for that pnrpose. ïjlo lien upon the boat arises out of provis- 
ions and stores furnished ùnder such circumstances. In the second 
place, the bill sued for constitutes a part of an account of some $200, 
run up by David Hulsapper during the time he was working for the 
contractor upon the streets; and while it is no doubt true that thèse 
items were placed in a separate account and charged to the boat, the 
whole account was furnished with knowledge that the boat was not 
running, and that Hulsapper and his horses were working on the 
streets, and the attendant circumstances were such as. to indicate 
with sufficieut certainty that the articles sued for were furnished on 
the Personal crédit of David Hulsapper, as confessedly was the rest 
of the account. 

The libel is therefore dismissed, and with costs. 
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Thb Citt ov Tbot, eto^ 

iDittriet Court, N. D. Neva York. 1882 ) 

Collision— Damagbs—Rbpobt of Commis8ioni!r, 

The estimate of damages as reported by the commissioner in a cause of col- 
lision adopted by the court. 

In Admiralty. 

P. G. J. De Angelis, for motion. 

E. D. Maihews, opposed. 

GoXB, D. J. This is a motion to oonfirm the report of the commis- 
sioner, and for a final decree in favor of the libelant. Tlie respond- 
ents hâve filed exceptions and oppose the motion, insisting that the 
commissioner bas placed the damages at too high a ûgare. The com- 
missioner reports that the amouut of damage sustained by the libel- 
ant by reason of the matters set forth in the libel is the sum of 
$575. I hâve read ail the évidence taken by the commissioner, and 
do not f eel justified in interfering with bis conclusions. Three wit- 
nesses were swom for the libelant, who place the damage to the 
injured boat at $800, $1,000, and $800, respectively. Twowitnesses 
for the respondent place the damage at $250, andfrotn $200 to $300, 
respectively. Their évidence, however, indicates that tbey did not 
see the boat until partial repaire had been made, some time af ter the 
collision. 

If the question of damages, as an original proposition, was to be 
hère decided, I do not see how, upon this évidence, they could be 
placed at a sum much below the amount stated in the report, 
asBuming that the witnesses are entitled to equal crédit. The com- 
missioner, from Personal observation of the witnesses, baving had 
an opportunity to note their manner while testifying, is much 
botter able to estimate correotly the weight to be given to their 
opinions than one who simply reads the written testimony, 

ïhe motion should be granted. 
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Fresumptions. 

Lincoln and others e. Frençjh. In error to the circuit court of the 
United States for the district of California. Tliis case was determined in the 
suprême court of the United States at the October term, 1881. Mr. Justice 
Field delivered the opinion of the court, reversing the judgment of tlie cir- 
cuit court, and remanding the cause, with directions to enter judgment in 
favor of the plaintiffs in error. 

Although a duty to reconvey land conveyed for the purpose of building a 
railroad arose when, by the terms of the trust deed, the titne had passed 
"within which the work was to be done, and the conditions upon which the 
trust was to be executed had beeome impossible, a reconveyance was to be 
presumed only in the absence of proof to the contrary. Like other presump- 
tions, it is suflQ.cient to control the décision of the court if no xebutting testi- 
mony is produced. But ail presumptions as to matters of fact, capable of 
ocular or tangible proof, such as the exécution of a* deed, are in their nature 
disputable. No conclusive character attaches to them. Presumptions are 
indulged to supply the place of facts, but they are never allowed against 
ascertained and established facts. When thèse appear, presumptions disap- 
pear. 

J. H. McKune, Â. T. Britton, and J. H. McGowan, for plaintiffs in error. 

John Eeynolds and S. O. Houghton, for défendant in error. 

Admiralty — Jurisdiction — Maritime TTort. 

LeathbSs V. Blïsssing, U. S. Sup. Ct., Oct. Term, 1881. Appeal from 
the circuit court of the United States for the district of Louisiana, deoided in 
the suprême court of the United States, May 8, 1862, Mr. Justice Blatohford 
delivered the opinion of the court, afBrming the decree Of the circuit court. 

Where the master and oflacers of the vessel, just arrived and moored to the 
wharf, were accustomed to permit persons expeeting to find on the vessel 
freight consigned to them, as soon as she had landed and her gang-plank run 
out, to go on board of her to examine the manifest, or transact any other busi- 
ness with her master or oflBcers, and libelant went on board to ascertain 
whether a consignment of cotton seed had arrived on her, under such cir- 
cumstances the relation of the master and of his co-owner, through him, to 
libelant is such as to create a duty on them to see that libelant is not injured 
by the négligence of the master; and If he is injured by a baie of cotton 
being negligently allowed to fall on him, it is a maritime tort, and cognizable 
in admiralty. 

J. G. Carlisle, for appellant. 

Durant & Hornor, for appellee. 

Cases cited: Waring v. Clark, 5 How. 441; Phila., "W. & B. E. Co. V. Phila., 
etc., Co. 23 How. 209. 
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Wbbbbe V. BisHOP and another. 

lOireuit Court, If. V. New York. 1883.) 

Rbhotal 07 Cause — Conditons ur Bond. 

It is essential that the bond contain a provision for the payment of coati, and 
the objection that it does not may be taken at any time. 

James Wood, for motion. 

George Truesdale, opposed. 

CoxB, D. J. This action was commenced in the suprême court of 
the state of New York. In June last, proeeedings to remove it into 
this court were taken. This motion is to compel the treasurer of 
Monroe county to pay to the plaintiff the Bum of $250, deposited as 
security for défendants' costs, pursuant to an order of the state court. 
Opposition is made solely on the ground that the cause was not prop- 
erly removed. Various alleged irregularities are pointed eut, only 
one of wljich will be considered. The bond filed with the pétition 
of removal in the state court was drawn pursuant to section 639 of 
the Bevised Statutes; it does not contain the provision as to costs 
required by section 3 of the act of 1875. 

The défendants contend that this is a fatal omission, affecting the 
jurisdiction of this court; that it is not a mère irregularity, or a 
defect that can be cured by amendment. 

The case of Torrey v. Grcmt Works, 14 Blatchf. 269, clearly sus- 
tains this view. In his opinion Judge Blatchford says, at page 270 : 

« The limitation of time within whicli the pétition may be filed, and the 
fact that, under section 639, it may be filed at a later period than it can be 
under the act of 1875, has nothing to do with the character of the bond. The 
présent suit is one which falls within the provisions of section 3 of the act of 
1875, in regard to the terms of the bond required. It is a suit at law of a 
civil nature, brought in a state court, in August, 1875. The matter in dis- 
pute exceeds, exclusive of costs, the sum or value of $500, and it is a suit in 
which there is a controversy between eitizens of différent states. It ils, there- 
fore,asuit mentionedin section 2 of the act of 1875, and one of the parties to 
it has undertaken to remove it by filing his pétition for removal in the state 
court. He may be in time, because within the time limited by subdivision 3 
of section 639, although not within the time limited by section 3 of the act of 
1875; but, even if he claims the beneflt of the longer time allowed by section 
639, he must give the bond prescribed by the act of 1875. He bas not given 
Buch a bond. The bond he filed contained no proviàion for costs." 

The learned judge further held, foUowing a décision of Judges 
McKennon and Cadwalader^ (9 Chi. Leg. News, 324,) that the require- 
v.l3,no.2 — 4 
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ment of section 3 of the act of 1875, in regard to the nature of 
the bond, extends to à case sought to be removedunder section 639 of 
the Eevised Statutes, and to that extent, at least, the act of 1875 
repeals ail prier acts on the subject; and that if the required bond 
has not been filed the court has no jurisdiction. See, also, Burdick 
V. Haie, 7 Biss. 96. 

There is, apparently, no distinction in principle between the case 
of Torrey v. Grant Works and the case at bar. The reasoning in that 
case is décisive of the question hère involved. 

It is insisted that no advantage can be taken of a defect in the bond 
upon a motion of this character; that in order to avail themselvea 
of it défendants must make a formai motion to remand the cause. 
Even if the plaintiff is correct in this view, it would, it seems, be the 
duty of the court, if convinced that the cause was improperly removed, 
to stay the proceedings until the défendants hâve had a reasonable 
opportunity to make this motion. But, upon the authority of the 
Torrey Case, the position is not well taken. The question there arose, 
not upon a motion to remand, but upon a motion, in eflfect, not unlike 
the motion hère. The question being one of jurisdiction, the défend- 
ants can at ail times take advantage of the defect. Should the case 
remain and the plaintiff succeed, if confronted with the samé objec- 
tion in the suprême court, it might lead to a reversai of his judg- 
ment. 

The motion must be denied. 



DwiGHT and others ». Smith and otbers. 
[Circuit Court, D. Vermont. July 22, 1882. 

1. RaILUOADS— PiRST-MoBTGAGB BoNDS. 

■When money applicable to the payment of flrst-mortgage bonds of a rallroad 
Company bas come into the hands of the trustées for the bondholders, each 
holder at that time becomes immediately entitled to the share of the money 
applicable to his bond, and can immediately reoover the same 

2. Same— RiGHTS of Bondholders. 

The question whether the bondholders, who hâve acqulred their bonds since 
money in the hands of the trustées applicable to the bonds accrued, are entitled 
to share in that money, dépends upon the nature of the right, ànd of the trans- 
action by -which they acquired the bonds. 

3. SAMK^-EQUITABIiB REIilEIF. 

The debt for whlch the bonds issued was^a debt of the Company, and property 
in the hands of the trustées is security for that debt, and when the debts pas» 
the securities pass also, unless a contrary intention is shown, and the time when 
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the parties secnred theîr bonds is not materid ; and lybere tliere bas accraed a 
large amount of money applicable and not applied on the bonds af ter satlsfy- 
ing prior liens, the bondholders are entitled to relief against tbose having tha 
money. 

In Equity. 

Francis H. Brooks and Edward J. Phelps, for orators. 

Daniel Roberts, for défendants. 

Wheelbe, D. J. This cause bas now been heard on demurrer to 
the amended bill. The bill states many things not material or per- 
tinent to the case actually made, and many conclusions of law, with- 
out the facts leading to such conclusions. As it is, however, it shows 
in substance that the orators are severally holders, to a large amount 
în ail, of the first-mortgage bonds of the Vermont Central Bailroad; 
that the trustées of the mortgaged estate for the bondholders bave 
been in^possession of the property for a long time, and received there- 
from money applicable to the bonds, and hâve not paid it over to the 
bondholders, but bave diverted it to their own private uses, or other- 
wise, and bave, in alleged violation of their trust, turned over the 
property to the Central Vermont Eailroad Company, of whioh the 
trustées are leading officers and stookholders, and which bas also 
received money therefrom applicable to the bonds and not paid over, 
whereby the trustées bave become hostile in interest to the bond- 
holders. The trustées, the Central Vermont Eailroad Company, and 
the officers of that company actively engaged in the management of 
the property, are ail made défendants. 

The principal questions raised by the demurrer and not before dis^ 
posed of in this litigation, either in this case or some other, are 
whether the orators can properly unité in bringing and maintaining 
this bill ; •whether they show any right to relief without showing that 
they were owners of the bonds at the time when the avails of the 
property applicable to the bonds accraed; and whether the bill shows 
any sufficient ground for relief. 

Itis doubtless true, as bas been now argued and before held in this 
case, that when money applicable to the payment of the bonds bas 
corne to the banda of the trustées for the bondholders, each holder at 
that time became immediately entitled to the share of the money 
applicable to his bond, and eould immediately recover the same to 
himself . If nothing was involved but the recovery from the trustées 
of such money, the right of each bondholder to thé share of the 
Uaoney belonging to bitn wdùld be aeveral, and exclusive of the other 
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bondholders, and the suits would necessarily be separate, and prob- 
ably would be required to be at law and not in equity. As this bill 
stands, the money accruing to the bondholders bas not for a long time 
been paid over to the bondholders, but bas remained in the hands of 
the trustées, unaccounted for to the bondholders and belonging to the 
body of them, as security for the bonds, which are the original debt of 
another party. The mortgaged property itself is also involved, in 
which ail the bondholders hâve a common interest, and to which 
neither bas any separate right exclusive of the others. 

The question whether the trustées, or those who bave reeeived the 
trust property from the trustées, are chargeable for it, or its avails, 
and to what extent as to either or both, is or may be involved; and 
in that ail the bondholders hâve common concern, ai^d upon f amiliar 
principles of equity procédure not only properly can, but ought to, 
join in proceedings for the prosecution and protection of their com- 
mon rigbts. 

So far as reaching the avails of the property in money which bas 
come to the hands of the trustées is concerned, if the action was at 
law, where judgment could only be recovered for a certain sum, in 
which ail the plaintifs shall bave a common right, the orators could 
not recover upon the case made, for the bill does not show that they 
ail were holders of bonds for any one space of time, so that ail would 
bave a common right to any of the money. But proceediags in equity 
are much more flexible and capable of being adapted to the exigencies 
of the case, and when ail the rigbts are adjusted the particnlar rigbts 
of each can be decreed to them as they may appear entitled to them. 

The question whether the bondholders, who bave acquired their 
bonds since money in the hands of the trustées applicable to the 
bonds accrued, are entitled to share in that money, dépends upon the 
nature of the right, and of the transaction by which they acquired 
the bonds. The bonds are the debt of the Vermont Central Eailroad 
Company, ànd not of the trustées. The property in the hands of 
the trustées was there for security of the debt, and ail avails of it 
which came to their hands came there for ,the same purpose. It was 
ail security for, and incident to, the debt, which was the principal thing, 
The principal draws to itself the accessories. This is very applicable 
to secured debts. When the debts pass, the securities pass ajiso, unless 
Bome contrary intention of the parties to the transaction is shown. 
No eontrary intention appears hère. The holders of thèse bonds are 
tberefore, so far aa is now apparent, at least, entitled to ail the 
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money in the handa of the trustées or other parties belonging to 
their bonds, whenever it accrued. Therefore, the time when the ora- 
tors acquired their bonds is net so material as was supposed and held 
in the décision upon the former demurrer. The bUl now shows that 
there has accrued a large amount of money applicable and not 
applied to the bonds, after satisfying prior liens. So it shows good 
ground for relief in favor of the holders of bonds against those who 
hâve the money. The biU also shows sufficient ground for the re- 
moval of the trustées to call for an answer in that behalf. 

The circuit justice concurs in this opinion. 

The demurrer is overruled; the défendants to answer orer by tbe 
Septembex rule-day. 



Bebeb, Assignée, etc., v. Gundy. 

((DiUriet Court, W. D. Penntylmnia. May Term, 1882.) 

JtIDGMENT BT COKFBSSION— COLIiATBHAL InFBACHMBNT. 

A judgment to secure the purchase money of real estste consistîng of three 
pièces of land, entered upon a warrant to confess judgment, given about one 
montb after the delivery to the bankrupt of a deed for ose of the pièces, but 
simultaneously with the delivery to him of tbe deeds for the othei- two pièces, 
cannot be impeached, either in whole or part, as an unlawful préférence by tbe 
assignée in banlîruptcy to whom tbe real estate passed, it appèaring thatit was 
substantially one transaction, consummated when the two latter deeds were 
delivered and the warrant to confess the judgment was given. 

ExECUTOKS — Joint LiABiLirr. 

When two executors settled a joint account, charging themselves jointly with 
ail the assets of the estate and ezbibiting a gênerai balance in their hands, but, 
by a stàtement appended to the account, it appeared (as thefact was) that they 
had actualiy received the assets and held the proceeds individually in stated 
proportions, hdd, that while jointly liable to the legatees for the gênerai bal- 
ance, they were not joint debtors inter le, and one of them baving paid the 
legatees more than his individual proportion, was entitled to be subrogated to 
the lien against the real estate of the other, which the legatees had acquired 
by docketing the gênerai balance. 

BATIKRUPTCT— JUDGMBNT BT OoNPBSSIOir. 

A confessed judgment for a debt already fully secured by a prior valid lien 
against tbe bankrupt's real estate, to which the judgment creditpr had the^ 
équitable right of subrogation, is not impeachable as a fraudulent préférence 
under the bankrupt law, for it takes notbing from the gênerai creditors and 
impairs not the value of the bankrupt's estate. 

In Equity. 
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J. Merrill Lînn, Andrew A. Leiser, and Chas. S. Wolff, for com- 
plainants. 

Andrew H. Dîll, Alfred Hays, and Kennedy é Doty, for respondents, 

AcHESoN, D. J. This case arises upon a bill in equity filed by John 
Eeber, assignée in bankruptcy of Charles Penny, to set aside a judg- 
ment of the court of common pleas of Union county, Pennsylvania, 
for $5,000 in favor of John A. Gundy, the défendant in the bill, 
entered against the bankrupt by confession on March 13, 1878, upon 
a warrant of attorney dated and given March 11, 1871, within two 
months of the adjudication in bankruptcy. The bill charges that 
the judgment "was in part without any considération, and as to the 
balance was for a past and antécédent considération," and allèges it 
to be a fraudulent and void préférence under the bankrupt law. 

From the évidence the foUowing f acts appear : 

The brothers, Thomas and Alexander Penny, were equal owners in com- 
mon of several pièces of land in Union county. Thomas made liis will July 
22, 1868, constituting his brother Charles (the bankrupt) executor thereof. 
He direeted his executor to sell his real estate, and bequeathed the proceeds. 
He soon died, and Charles entered upon his trust. Alexander made his will 
February 2, 1872, constituting as executors thereof the bankrupt and Jolin 
A. Gundy, the présent défendant. Alexander's will was proved, and letters 
testamentary issued to the executors named therein, November 16, 1874. His 
will directs his executors to sell his real estate, and the proceeds are bequeathed 
to certain named legatees. 

In the f ail of 1876 Charles Penny and John A. Gundy, as executors of Alex- 
ander Penny, and Charles, as executor of Thomas Penny, united in the sale of 
the several pièces of real estate of which their testators had died jointly 
seized. Tract No. 3 was sold to Thomas Church for $6,166.63, or $3,058.31 
for each estate; tract No. 4 to D. D. Meyer for $2,137.50, or $1,068.75 for each 
estate J and tract No. 5 to D. D. Meyer for $420, or $210 for each estate. It 
subsequently transpired (although Gundy was then ignorant of the fact, and 
did not learn it until long af terwards) that Church and Meyer purchased, not 
for themselves, but for Charles Penny. The priées, however, seem to hâve 
been fair, and ail parties in interest hâve acquiesced in Charles' purchase. 
The land passed to his assignée in bankruptcy, who, under an order of court, 
sold it discharged of liens, and holds the proceeds for distribution among the 
creditors of the bankrupt. 

On the twenty-flrst of April, 1877, Charles Penny and John A. Gundy, as 
executors of Alexander Penny, deceased, joined In settling an account of their 
trust, chargihg themselves jointly with ail the assets, including the testator's 
share of the purchase mOney, of tracts 8, 4, and 5. The account shows " a 
balance in the liands of the accountants " of $9,097.02. But at the foot of the 
débit side is appended a statement showing that the " total amount received 
by J. A. Gundy " was $3,346.61 only. And at the foot of the crédit side of 
the account is the foUovring statement: 
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«Out of the alwve araount J. A. Gundy paid out as follows: 

Amount receipted for as flled, ineluding register's feea and ,col- ' 

latéral tax, - - - - - - $ 712 87J 

Amount not receipted for, charges, etc., - - - 139 90 

Total amount paid out by J. A. Gundy, - ' - - $ 852 77j • 

Balance in hands of J. A Gundy, - - . . 2,493 83i ■ 

63,846 61" 

This account was confirmed absolutely by the orphans' court of Union 
county, on May 26, 1877, and subsequently the court directed distribution of 
the balance in thé hands of the accountants among the legatees. The state- 
ments from the account above referred to are shown to be truthf al, and it 
also appeara that Gundy at no time received any further assets of the estate, 
and that no part of the purcbase money of the tracts 3, 4, and 5 ever came to 
his hands. 

On November 26, 1877, a certified transcript from the orphans* court show- 
ing a balance of $9,097.02 to be in the hands of the accountants, and due from 
them jointly to the estate of Alexander Penny, was filed in the court of com- 
mon pleas of Union county, and docketed as a lien against their real estate. 
Charles Penny was then the owner of other real estate, — ^besldes said tracts 
3, 4, and 5, — which passed to his assignée in bankruptcy. No deed for tract 
No. 3 was made until February 14, 1878, when the exeoutors executed and 
acknowledged a deed to Thomas Church, who, on the same day, executed and 
acknowledged a deed therefor to Charles Penny. The deeds for tracts Nos. 4 
and 6 wôre not made until March 11, 1878, when the exeoutors executed deeds 
therefor to D. D. Moyer, and he executed deeds to Charles Penny. On the 
same day (March 11, 1878) Charles Penny executed and delivered to John A. 
Oundy the warrant of attorney for the confession of the judgment, which is 
the subject of the présent controversy. Prior to that date Gundy had paid to 
the legatees of Alexander Penny, of the balance due them under the executors' 
account and order of distribution, over $5,000, and he was liable to them for 
whatever then remained unpaid. At the time he received the warrant of 
attorney he gave Charles Penny the foUowing written agreement: 

" In considération of a judgment bond for $5,000, dated March 11, A. D. 
1878, executed in favor of J. A. Gundy by Charles Penny, I hereby agrée to 
«nter on record the f ollowing papers, viz. : 

Eelease of Eliza G. Gundy for A. Penny's legacy. 



James B. Stewart 


«1 « >t 


H 

(1 

A. B. Fowler 
T. P. Fowler 


" T. Penny's « 
" J. E. Penny's «• 
" A. Penny's « 


A. M. Ilarter 


« « u 


Mary Burd « « " 
W. L. Gundy and wife ." " 



-^And to deliver to said Charles Penny a bond of indemnity for the amount of 
EJiza G. Gundy's legacy from T. Penny's estate; and also, within 60 days 
from date, either procure the following releases, or deposit, either in banks 
or with a justice of the peace, the amounts due them as below: 
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F. K Penny, Interest due from A. Penny's lega<y, - $239 24 

F. A. Davidson and wife, " « " " - 314 65 

James Sweeney, amount of A. Penny's legacy, ... 364 65 

M. J. Housel, balance due ••«... 63 71 

J. E. Penny, balance on T. and A. Penny's legacy, - - 7 78 

— ^And also pay the following claims: 

" W. B, Shaffer, auditor's fee for A. Penny's estate, $25 ; other costs of audit 
on account of Alexander Penny's estate, exeept $2 to Charles Penny and $2 
to J. A. Gundy, amounting to $12; T. P. Wagner, and prothonotary costs, 
(four cases,) $25.30 ; and the sum of $13 to any parties the said Charles Penny 
may direct. 

" In witness whereof I hâve hereunto set my hand this eleventh day of 
March, A. D. 1878. J.A. Gundt." 

There is nothing in the évidence tending to show bad faith on the 
part of John A. Gundy in any of the above transactions. He seema 
to hare been somewhat careless of his own interests, and too conM- 
ing in his eo-executor, but be bas held fast his integrity, and cer- 
tainly, outside of the bankrapt law, there is no ground for impeaching 
his judgment. With a trivial exception it représenta moneys which 
the bankrapt should bave paid, but which Gundy had either paid or 
was liable to pay for him. 

In his answer to the bill the défendant dénies that he knew or had 
reasonable cause to believe, at the time when he received the warrant 
to confess the judgment, that the bankrupt was insolvent, or knew 
that it was given in fraud or to defeat the provisions of the bankrupt 
law. And were this the tnrning point of the case, I might, under the 
pleadings and évidence, well pause before , adopting the conclusion 
that the défendant had such knowledge as under the bankrupt law 
would avoid a security. Orant v. Nat. Bank, 97 U. S. 80. 

But if such knowledge be assumed, it by no means foUows that the 
defendant's judgment is impeachable by the assignée in bankruptcy. 
Nothing surely is better settled than the doctrine that such assignée 
takes title subject to ail equities which existed against the property 
in the hands of the bankrupt. GU)son v. Warden, 14 Wall. 248 ; 
Yeatman v. Savings Inst. 95 U. S. 764. Now, the judgment in ques- 
tion, in the bulk, représenta — and the paroi évidence évinces that 
the parties thereto intended it should stand for — ^the purchase money 
of the real estate of the décèdent, (Alexander Penny,) which the 
bankrupt had bought through Ohurch and Moyer. So long as John 
A. Gundy, as executor, retained the légal title to that real estate, he 
had an ample security for the purchase money. available as well to 
the legatees as to himself. It would seem, however, that on Feb- 
ruary 14, 1878, he parted with this security so far as concerned the 
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tract (No. 3) sold nominally to Church; but the whole transaction 
touching the real estate was not closed until the exécution of the 
conveyances by the défendant to Moyer, and by the latter to the 
bankrupt on March 11, 1878, presumptively at the same time when 
the warrant to confess judgment was delivered to the défendant. 
The case, then, is this : Àt the conclusion of the real estate transac- 
tion, the bankrupt, by means of the defendant's deeds for the tracts 
knocled down to Moyer, complètes his title to Alexander Penny's 
real estate, and simultaneonsly gives his warrant of attomey to con- 
fess judgment in favor of the défendant, — a judgment which unques- 
tionably was ayailable as a secuiity to such of the unpaid legatees of 
Alexander Penny as are named in the defendant's written agreement 
already quoted at large. The assignée in bankruptcy succeeds to 
this real estate, couverts it into money, and proposes to hold on to 
the proceeds, and yet asks the court to strike down the judgment. 
If there is any equity in this demand I confess it is not apparent 
to me. 

But, furthermore, I think the défendant takes an impregnable 
position when he claims that he was invested with the équitable right 
of subrogation to the assured lien which the legatees hâve acquired 
against the real estate of the bankrupt by the filing and docketing in . 
the court of common pleas of the transcript from the orphans' court, 
and shows that the confessed judgment in the main represents and 
secures the same debt. Why may it not well stand as a valid cumu- 
lative security to the défendant, as claimed by him ? Clearly, in so 
far as it is a mère cumulative security, the confessed judgment con- 
travenes no provision of the bankrupt law, for it takes nothing from 
the creditors, and impairs not the value of the bankrupt's estate. 
Sawyer v. Turpin, 91 U. S. 114; Stewart v. Platt, 101 U. S. 731. 

But the defendant's right of subrogation is stoutly denied, and the 
plaintifiP produces authorities to show that, as between principal and 
debtor jointly liable, there can be no subrogation. Mehaffy v. Share, 
2 Pen. & W. 361; Griener's Appeal, 2 Watts, 414; Singizer'a Appeal, 
28 Pa. St. 524. But Watson's Appeal, 90 Pa. St. 426, proves that 
the above proposition is not universally true. There it was held that 
joint obligors in bonds secured by mortgage are entitled, as against 
each other, to subrogation. And in Lidderdale v. Robinson, 12 Wheat» 
594, it was decided that the principle of substitution is not confined 
to cases arising between surety and principal, but applies as between 
co-sureties. Hence, one of two joint sureties, having paid the whole 
debt, has been permitted to enter judgment on theix obligation in the 
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aame of the créditer, and hâve exécution theréin, against liis co-sure- 
ties for his proportion. Wright v. Orover & Baker S. M, Co. 82 Pa. 
St. 80. 

Charles Penny and John A. Gundy, ho-wever, did not stand simply 
in the relation of joint debtors. Doubtless they had become jointly 
liable to the legatees for the entire balance of $9,097.02, but as be- 
tween themselves they were jointly liable. Their account upon its 
face showed that of this balance but $2,493,82 had actually corne 
into Gundy's hands, and that Charles Penny "was personally answer- 
able for $6,603.19. Thèse sums were the measure of their liability 
inter se. Gf the balance due the legatees, Charles Penny, in good 
conscience, was bound to pay the last-mentioned sum, and to indem- 
nify Gundy from liability therefor. Unquestionably, as between the 
exeôutors, Penny was under a superior obligation to pay that amount. 
Why, then, was not Gundy entitled to subrogation in respect to the 
lien entered in the common pleas upon the certificate from the 
orphans' court? It is true, he did not stand strictly in the relation 
of a surety to Penny, but for the purposes of a subrogation he had 
the équitable right of a surety. Gearhart v. Jordan, 11 Pa. St. 325. 

"The familiar doctrine of subrogation," says Mr. Justice Strong, 
in MeCormick's Adm'r v. Irwin, 35 Pa. St. 117, "is that when one 
has been compelled to pay a debt which ought to hâve been paid by 
another, he is entitled to a cession of ail the remédies which the 
créditer possessed against that other. To the créditer both may hâve 
been equally liable; but if, as between themselves, there is a superior 
obligation resting on one to pay the debt, the, other, after paying it, 
may use the creditor's security to obtain reimbursement." It was 
therefore held in Scott's Appeal, 88 Pa. St. 173, that a partner who 
goes eut of a partnership, and for a valuable considération is indem- 
niôed by his partners against ail debts of the firm, is entitled to sub- 
rogation to a judgment obtained against the firm and paid by him, 
for which, under the agreement of indemnity, he was not liable as 
between himself and partners. 

The assignée, whose position is simply that of the bankrupt him- 
self, has no countervailing equities to defeat the defendant's right of 
subrogation. The legatees hâve either been paid or are secured, and 
they do not gainsay the defendant's équitable right. I do not see 
that he has done anything to mislead other creditors, or of which 
they hâve any just reason to complain. Nor can lâches fairly be 
imputed to him. It was, indeed, urged at the argument that he had 
not fulîy complied with the terms of his agreement of March 11, 
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1878. But to this suggestion there are several answGrs. Nothing of 
the kind is alleged in the bill, and the évidence was not directed to 
the inquiry whether the défendant was thus in default, and the f acts 
in this regard are not suffioiently clear. But if in default, it is not 
shown that the bankrupt or his estate bas sustained any injury 
thereby ; and, finally, the appropriate remedy for Buch injury is an 
action at law. 

Upon the whole I hâve reached the conclusion that the substantial 
justice of the case is with the défendant, and that the plaintiff bas 
failed to establish any ground for équitable relief. This court, sit- 
ting in bankruptcy, will, of course, see to it that the défendant makes 
no inéquitable use of his cumulative sécurities. 

Let a decree be drawn dismissing the plaintiS's bill, with costs^ to 
be paid eut of the bankrupt's estate. 



BooEBS V. Màbshalii and others. 

{Circuit Court, D. Colorado, 1882.) 

1, Attobhet Airo Client— PuRCHASB op Peopbktt m Litigation. 

An attorney at law cannot purchase from his client the subject-matter of 
litigation in which he is employed and acting, if, as a part of his negotiations 
for the purchase, he advises his client as to the probable outcome of the litiga- 
- tlon, and its efEect upon the value of the property he is seeking to purchase. 

a. Plbading-- Allégations— To bb Provbd. 

In cases where the answer neither adiuits nor dénies some of the material 
allégations of the bill, they must be proved upon the final hçaring. 

3. Rehearinq — Application, when Dbnied. 

An application for a rehearing, upon the ground of newly-discovered évi- 
dence, where the affldavits flled in support of the motion show that the newly- 
discovered évidence is merely cumulative, will be denied. 

Luther S. Dixon and W, B. Felker, for complainant. 

John F. Dillon, J. B. Henderson, Geo. W. Kretzinger, and N. A. Cow- 
drey, for respondents. 

McCeart, C. J. This important case bas been exhaustively re- 
argued by eminent counsel upon a pétition for rehearing, based (1) 
upon the record as it stood at the former hearing, and (2) upon 
alleged newly-discovered évidence. The questions raised, some of 
them now for the first time, bave been carefuUy considered, and the 
conclusions reached are as follows; 
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1. On the former hearing it was held, as will be seen by the opinion 
tben announced, that an attorney at law cannot purchase from his 
client the subjeet-matter of litigation in which he is employed and 
acting, if, as a part of his negotiations for the purchase, he advises 
his client as to the probable outoome of the litigation, and its effect 
upon the value of the property he is seeking to purchase. Counsel 
for respondents, both upon the former hearing and upon the reargu- 
ment, hâve insisted that such is not the law, and that if under such 
circumstances the attorney can show that he gave honest and sound 
advice concerning the pending litigation, and otherwise discharged 
the duties imposed upon him by fully disclosing ail his knowledge of 
the value, etc., the sale is valid. There are certainly some respect- 
able authorities holding that a purchase by an attorney from his client 
of the subjeet-matter of the litigation pendente lite is void not only 
for ohamperty, but also on grounds of public policy. West v. Ray- 
mond, 21 Ind. 305; 4 Kent, Comm. (lOth Ed.) 530; Simpson v. Lamb, 

17 Corn. B. 306; Hall v. Hallett, 1 Gox. 134; Wood v. Downes, 

18 Ves. 120. I will assume, however, (without deciding,) that the 
rule is the other way, and that an attorney may purchase from his 
client the subjeet-matter of the suit in which he is employed and 
acting, provided before the negotiations are opened the relation of 
attorney and client is ended, or at least for the time being suspended, 
and the client placed in a position to deal with the attorney upon 
terms of perfect eçLuality. It may be conceded that such is the rule, 
and still the doctrine heretofore announced in this case may be per- 
fectly Sound. 

According to ail the authorities, it is, at ail events, clear that in 
order to uphold such a transaction the client must be placed in a 
position such as to enable him to deal with the attorney at arm's 
length, and upon terms of perfect equality. The relation of attorney 
and client must be, so far as the transaction of purchase and sale is 
concerned, dissolved and ended. In that transaction the attorney 
cannot act as such. If it becomes necessary or désirable for the 
client to be advised as to the nature of the pending litigation, and the 
danger to his title to be apprehended therefrom, as a means of deter- 
mining the question of selling or of fixing the priée, the attorney 
must décline to give him advice upon those points, and the client 
must employ other counsel, or act upon his own judgment. There 
is a plain and necessary distinction between the right of the attorney 
under such circumstances to give the client information touching the 
value of the property in the market, and his right to advise him upon 
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the légal questions învolved in the pending litîgatîon. As to the for- 
mer he and his client may be equally well advised, and when they are 
80 adviseâ they may stand on an equality and at arm's length ; but as 
to the latter this is not so. The questions of law presented by a litiga- 
tiou in which the attorney bas been employed are matters within 
his peouliar knowledge; hedeals with them as an expert; they are 
frequently questions of a technical, and always a professional, char- 
acter. They are often questions which go to the very root and mar- 
row of the inquiry which the seller must make in determining the 
priée at which he will sell. This is well illustrated by the présent' 
case, since it appears thàt Marshall, the attorney, was defending for 
the complainant and others certain suits involving the validity of her 
title, and which, if decided adversely to her, would hâve destroyed 
every vestige of her property in the mine. It foUows, therefore, that 
to décide the question wbether thèse suits were well grounded, or 
whether there was danger of a décision therein adverse to complain- 
ant, was to décide upon the question of the value of complainant's 
interest. To allow MarshaU to àdvise ber or her agent upon this 
question was to enable him to influence materially the fixing of the 
value of the property while negotiating for its purchase. The law 
will not permit an attorney to deal with his client in this way. Such 
dealing is manifestly against the policy of the law — as mnch so as a 
purchase by a guardian from his ward, or that of a trustée from his 
cestui que trust. Such transactions are not held to be void upon the 
ground of intentional fraud, or proven bad faitb, but because the 
relations of the parties are such that the one may make use of his 
position of power and influence over the other, or of his superior 
knowledge derived while in the employment of the other, to take an 
unfair advantage of him. The law, upon grounds of high public 
policy, seeks to destroy the temptation to abuse such opportuni'iis, 
and therefore does not inquire whether the transaction was fraud u- 
lent or not. In such a case the attorney, by continuing to advise the 
client about the pending litigation, while at the same time negotiaf- 
jng for the purchase of the property in controversy in such litigation, 
confounds his position as attorney with that of purchaser, and, how- 
ever honest he may be, the purchase is not permitted in any case. 

"The gênerai interests of justice requiring it to be destroyed in every in- 
stance, and no court is equal to the examination and ascertainment of the 
truth in much the greater number of cases." Hawley v. Cramer, 4 Cow. 
737. 
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"Where fidelity îs required, the law prohibits everything whîcli présents a 
temptation to betray the trust. The orison which deprecates temptation ia 
the offspring of infinité wisdom, and the rule of law in aecordance with it 
rests upon most substantial foundations." Henry v. Eaiman, 25 Pa. St. 359. 

"Where the law créâtes fiduciary relations it seeks to prevent the abuse of 
confidence by insuring the disinterestedness of its agents. It holds the rela- 
tions of judge and party, of buyer and seller, to be entirely inconsistent. The 
temptation to the abuse of power for selfish purposes is so great that nothing 
less than incapacity is effectuai, and thus a disqualification ia wrought by the 
mère necessity of the case. Fullness of price, absence of fraud, and fairness 
of purchase are not sufflcient to countervail this rule of policy. To give it 
effect it is necessary to recognize a right in the former owner to set the sale 
aside in ail cases on repayment of the mouey advanced." Armatrmig v. Hu- 
uton's Heirs, 8 Ohio, 554. 

Upon this branch of the case, after full reconsidéra tion of the ques- 
tion, I am constrained to adhère to the rule announced upon the 
former hearing. 

2. It is insisted that the relation of attorney and client did not in 
fact exist between the complainant and Marshall at the time of the 
sale. The proof shows, to my entire satisfaction, that the relation 
did exist at that time. Without reoapitulating the évidence upon 
this point, it is suffieient to say that, in my judgment, it clearly 
shows that Marshall was employed by the persons known as the 
"Colorado Springs parties, " of which complainant was one. Thèse 
persons were joint owners of the same interest in the mine. Noth- 
ing was more natural than that the same counsel should be retained 
for ail. The record shows that Marshall appeared for the complain- 
ant as well as for the others. That complainant was aware of this 
arrangement and acquiesced in it is abundantly shown, and nothing 
more was necessary to constitute the relation of attorney and client. 
I think it is also olear that, while other attorneys were consulted, 
Marshall, who resided at Leadville, where the mine is situated, was 
chiefly relied upon. I am also satisfied that the attorney's fées were 
to be paid, and were paid, out of the proceeds of the mine. The 
original évidence tends to show this, and if it were not so it would 
hâve been distinctly denied by some or ail of the respondents. Add 
to thèse considérations the fact that the relation is distinctly admitted 
by ail the respondents in their amended answer, and I think the fact 
must be regarded as settled. It is true that the suits against the com- 
plainant and others had, at the time of the sale, been suspended with 
the understanding that, in case of a compromise, they should be dis- 
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missed; but they had not been dismissed, ànd ii was well under- 
stood that if the settlement was not aecomplisbed the suits must go 
on. So that the relation of attorney and client existed in full vigor. 
K oomplainant did not sell, she had ta oontemplate a continuance of 
the litigation as, at least, possible. The questions involved in the 
litigation, in case it did go on, were of the gravest importance to her, 
and it was upon the nature and character of those questions, and the 
danger to be apprehended from an adverse décision of them, that the 
adyice of Marshall was sought and obtained upon her behalf as a 
part of the negotiations for the sale. 

8. It is insisted that complainant bas not sbown thaf she ever had 
a Valid titleto a share in the mine, or that the respondent, the Eobert 
E. Lee Mining Company, bases its claim of title upon the convey- 
ance executed by her to Marshall. This is a very material question 
in the case, and it is now for the first time presented. It bas been 
heretofore assumed that the complainant was the owner, in equityat 
least, of the nndivided one-third of the inine at the time of her sale' 
and conveyance to Marshall. The title to the mine is now in the 
respondent, the Eobert B. Lee Mining Company, conveyance to that 
Company having been made some time after the purchase by Mar- 
shall. If that Company is a subséquent purchaser, with notice of the 
rigbts of the complainant, it may be charged as trustée for complain- 
ant to the extent only of the interest which she had, and which the 
company had acquired. But if the complainant had no title, and the 
Company acquired nothing by virtue of her conveyance to Marshall, 
she cannot, of course, subject to her use any title it derived from 
another source. It is now said that complainant held under an option 
bond; that ail her rigbts under said bond had been forfeited; that 
she had no title; and that the company derived a perfectly good title 
from the patentée. If so, the fact may be sbown; and if shown, the 
complainant cannot recover as against the company. Further con- 
sidération of this défense will be reserved until proof applicable to it 
has been produced and the parties are heard thereon. 

4. It is insisted that the respondent, the Eobert E. Lee Mining 
Company, is a honafide purchaser for value and without notice. Upon 
the considération of this part of the défense some very important ques- 
tions may arise respecting the rights of the corporation, and as to 
how far and under what circumstances notice to the incorporators, 
stockholders, or directors will constitute notice to the corporation. 
The further considération and final détermination of thèse questions 
may well be postponed until the final hearing. 
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5. It is îusisted that complaînant shoald be denîed relief on the 
ground of lâches. As at présent advised, I should be inclined to hold 
that the complainant's delay in bringing suit, and her failure promptly 
apon discovering the fraud to give notice of her purpose to rescind 
the contract of sale, are Jatal to her right of recovery, at least as 
against the respondents who are not named in the original bill. I 
shall, however, reserve the détermination of this question until the 
final hearing. 

6. Some of the material allégations of the bill are not denied by 
the answer, and the question is made whether such allégations stand 
admitted or must be proved. Upon re-examination of the authorities 
I hâve reached the oonclusion that in cases where the answer neithêr 
admits nor dénies the allégations of the bill, they must be proved 
upon the final hearing. Young v. Grundy, 6 Cranch, 51; Brown v. 
Pieree, 7 Wall. 211 ; Brooks v. Byam, 1 Story, 297. 

7. It is insisted that the complainant has not shovm that Marshall 
secretly purchased on behalf of Howbert and his associâtes. The 
oonclusion reached upon the former hearing, that Howbert, Sigafus, 
Crpwell, and Humphrey were secretly interested in the purchase made 
by Marshall, was based partly upon the pleadings, and the failure 
of the respondents distinctly to deny the allégations of the bill upon 
this subject, and partly upon the évidence and the facts and cir- 
cumstances which, in the judgment of the court, clearly pointed to 
this conclusion. Leaving out of view any considération of the plead- 
ings in the case, I am still inclined to adhère to the conclusion orig- 
inally announced. As, however, it may not be entirely clear that ail 
of the défendants hère named were advised of Marshall's intended 
purchase, and promised an interest therein before it was consum- 
mated, I am disposed to leave this question open for further consid- 
ération upon the final hearing. 

8. The application for rehearing upon the ground of newly-dis- 
covered évidence is next to be considered. The affidavits filed in 
support of this application show that the newly-discovered évidence 
is directed mainly, if not whoUy, to the following questions: (1) 
What was the actual value of the complainant's interest in the mine 
at the time of her sale to Marshall ? (2) Was there actual fraud or 
concealment practiced by MarshaU in making said sale? (3) Did 
the relation of attorney and client exist between complainant and 
Marshall at that time? Upon ail of thèse points the proposed testi- 
mony, even if newly discovered and material, is only cumulative. 
Thèse points were fully litigated upon the former hearing, and accord- 
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ing to the -well-settled rule in such cases they cannot now be reopened 
for further considération. The objection to the admission of the 
alleged newly-discovered évidence, on the ground that it consista of 
the testimony of witnesses wïio hâve been once examined, is also 
well taken. A court of equity cannot afford to establish a précèdent 
which will allow the defeated party, after discovering v?here the cause 
pinches, to look out witnesses to bolster up the faulty parts of his 
cause. To allow this would be to make litigation practically inter- 
minable, and would also lead to perjury. Ruggles v. EMy, 11 Blatchf , 
524; Page v. Tel. Go. 18 Blatchf. 118 ; Jones v. Purefoy, 1 Vernon, 45 ; 
Pinley v. Tyler, 3 T. B. Mon. 400; Brewer v. Bowman, 3 J. J. Marsh. 
493. 

The application for rehearing upon the questions above stated, on 
the ground of newly-discovered évidence, is overruled. 

The resuit of the foregoing views is that the interlocutory decree 
heretofore rendered must be set aside, and that the case must be con- 
sidered as reopened for further hearing upon the foUowing questions 
only: 

(1) Whether the complainant must fail in this action upon the ground that 
she had no title to the one-third interest in the mine which she sold and con- 
veyed to Marshall. (2) Whether the respondent, the Eobert E. Lee Mining 
Company, is, as against the complainant, an innocent purchaser for value and 
without notice. (3) Whether the complainant must fail in this action upon 
the ground of lâches. 

The respondents may amend their answer on or before the Sep- 
tember rules, by making any allégations proper to put in issue the 
matters of défense above stated, and the complainant may reply 
instanter, or under the rules. Both parties are at liberty to take 
further testimony upon the points hère indicated. 



Ddfp, Assignée, etc., v. Fibst Nat. Bank of Wellsville, Ohio, 

and others. 

(Circuit Court, W. D. Pennsylmnia. August 5, 1882.) 

PLBAMNG — MUI-TIPAIIIOUSNESS. 

Where the purpose of the bill and the alleged foundation for relief are not so 
distinct in their nature as to make their joinder in one bill objectionable, but 
are intimately related as parts of a fraudulent scheme, and the bill so connecta 
the défendants as to make them proper joint défendants, the bill is not multi- 
farious. 

v.l3,no.2— 5 
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2. JURISmCTION— KatIONAL BAliKS. 

. Where service upon the défendant, a .national bank, locj&ted.and doing busi- 
ness in another state, was made under an order of court pursuant to theact of 
March 3, 1875, in a suit to relieve the^bankrupts' real estate, situated in thia 
district, from the lien of certain judginents, and to remove a cloud upon the 
title, the bank is an " absent défendant;" within the purview of that act, and 
jurisdiction attaches. 

8. Equitt— Adéquate Remedt at Law. 

Where some of the matters oharged in the bill are peculiarly of équitable 
cognizanceî whilè allégations of fraud pervade everj part of it, the case is one 
• for équitable relief, 

4. Limitations — ^Is Bahkhcptot Cases. / 

Where the fpundation of the bill is fraud of a nature to conceal itaelf, and 
the fraudulent scheme charged is continuons, and now actively on foot, in a 
suit brought by the présent assignée of tho bankrupts, 'within two yeara af ter his 
appointmént, an àvermént of the absence of knowledge 'Of the fraud by the 
former assignée in bankruptcy is sufflcient to avoid the bar of the statute of 
limitations. . 

In Equity. 

Sur demurrers to the bill of complaint. 
Brown dt Lamhie, for demurrers. 
Levi Bird Duf, contra. 

AoHESoN, D. J. The grounds of démarrer may be reduced to four 
heads: 

1. That the bill is multifarious. But in viewof the purpose of the 
bill, and the alleged foundation for the relief sought, I think the 
matters charged are not so distinct andseparate in theif nature as to 
make their joinder in one bill objectionable. As set forth, they are 
intimately related as parts of a fraudulent scheme. So, too, the bill 
— espeoially in view of the agreement embodied in Exhibit A, and 
the allégations touching it — so connecta the défendants together as to 
make them proper joint défendants. 

2. That the First National Bank of Wellsville, Ohio, being located 
and doing business in the state of Ohio, is without the jurisdiction of 
the court. The service upon the bank was made under an order of 
court pursuant to the act of congress of March 3, 1875. The suit is 
to relieve the bankrupts' real estate, situate in this district, from the 
lien of certain judgments, and to remore a cloud upon the title, and 
I think the bank is an "absent défendant," within the purview of that 
act. Moreover, the bank is the plaintiff in the judgments of this 
court alleged to be fraudulent, and which the bill seeks to hâve 
declared null and void, or set aside. As respects said property and 
judgments, the jurisdiction of this court over the bank is, I think, 
clear. 
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3. Thatthe plaintiff bas a fuU, complète,, and' adéquate remedy at 
law. But I do not think this objection well takén. Some of the mat- 
ters charged in the bill are peculiarly of équitable cognizance, while 
allégations oîfraud peirvade eyery part of tlie bill. That tbe case is 
one for équitable relief is clear. , îhe estent of that relief 19, of course, 
not now to be determined. 

4. The atatute of limitations. Section 5057, Eev. St. 
In Baïley v.Glover, 21 Wall. 342, Justice Miller says : 

"In consfcruing this statute, passed by the congress of the TJnited States as 
part of the law of bankruptcy, we hold that where there has been no négli- 
gence or lâches on the part of a plaintiff in coming to the knowledge of the 
fraud which la the foundation of the suit, and when the fraud has been con- 
cealed, or is of such a character as to conceal itself, the statute does not begin 
to run until the fraud is discovered by, or beeomes known to, the party suing, 
,pr those in privity with him." Id. 349, 350. 

In the présent case, the foundation of the bill is fraud of a nature 
to conceal itself; fraud originally in the judgments obtained before 
the bankruptcy, and fraud actively practioed in the revival of thosé 
judgments, and the use made of them since the bankruptcy. The 
bill charges continuons and existing collusion between one of the 
bankrupts and the plaintifs in the judgments, and other of the défend- 
ants, to cheat and defraud the creditors of the bankrupts by the use 
made and to be made of the fraudulent judgments. If the alléga- 
tions of the bill are true — and under the demurrers they must be so 
taken — the fraudulent scheme charged in the bill is now actively on 
foot. 

This suit was brought by the présent assignée within two years 
after his appointment, and in view of the secret character of the fraud 
alleged, I think the bill sufficiently avers the absence of knowledge 
thereof by Richard Arthurs, the former assignée in bankruptcy. 

And now, August 5, 1882, the demurrers are overruled, and leave is 
granted to the défendants to answer the bill within 30 days. 

NoTK. This section applies to actions and suits generally. Archer v. Dt*. 
val, 1 Fia. 219; Harris v. ColUns, 13 Ala. 388; Paulding v. Lee, 20 Ala. 753. 
The limitation is applicable to an action brougiit by the assignée to collect 
debts owing to the bankrupt {Doty v. Johnson, 6 Fed. Rep. 481) or due to 
the estate, (Walher v. Towner, 4 Dill. 165; Lathrop v. Drake, 91 U. S. 566; 
Claflin V. Houseman, 93 U. S. 130;) but that It does not apply to ordinary 
debts due the bankrupt prior to the adjudication, see Sedgwick v. Casey, 4 
Bank. Eeg. 497; Smith v. Crawford, 9 Bank. Eeg. 38; Bachman v. Packard, 
7 Bank. Eeg. 353. As to the gênerai policy of the bankrupt act to make a 
speedy settlement of the estate, see Mitchéll v. Qreat Works Co. 2 Story, 659; 
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Norton v. De La ViUebeuve, 1 Woods, 168. The limitation of the statute ap- 
plies to ail claima (Geisreiter v. Sevier, 33 Ark. 522; Norton v. De La Ville- 
beuve, 1 "Woods, 163) and auits by the assignée to coUect the debts and assets 
of the estate, as well as to recover spécifie property, {Paysan v. Coffin, 4 Dill. 
386; Comegys v. MoCord, 11 Ala. 932;) as a suit to recover money paid as 
eounsel fées by persona acting without authority, {Millenberger v. Phillips, 2 
Woods, 115 ;) or by the assignée of a banlcrupt corporation against stock- 
holders to enforce the payment of their unpaid shares, {Paysan v. Coffin, 5 
Dill. 475; Walker v. Tawnsend, 4 Dill. 165; Foreman v. Bigelow, 18 Bank. 
Reg. 457;) or a claim for cotton captured by the milltary forces of the United 
States, {Erwin v. U. S. 97 U. S. 392.) This section applies to ail judicial con- 
testa between the assignée and any persons whose interests are adverse to 
his, and the only modification is where an action was intended to obtain re- 
dress against concealed fraud, {Smith v. Cincinnati, H. & D. R. Ca. 11 
Fed. Rep. 289 ;) to suits against parties having adverse Interests in property, 
{Soomlle V. 8hew, 4 Cliff. 549 ;) in property held adversely to the bankrupt and 
his assignée, {Davis v. Andersan, 6 Bank. Eeg. 145 ;) and it bas been held to 
apply only to cases where theré is an adverse interest, {Union Canal Co. v. 
Woodside, 11 Pa. St. 176,) before the assignraent in bankruptcy, {Tn re Co- 
nant, 5 Blatchf. 54.) So, purchasers from an assignée of property, transfér- 
able to or vested in him, as such assignée, çannot maintain a suit in equity, 
asserting their title to such property against persons claiming adverse rights 
therein, if at the time of the purchase the assignee's right of action was barred 
by this section, {Gtfford v. Helms, 98 U. S. 249,) whether the property was 
obtained from the debtor before he was adjudged bankrupt or from some 
other owner, {KnigM v. Cheney, 5 Bank. Reg. 305.) This section relates to 
suits by or against the assignée with respect to parties other than the bank- 
rupt, {Phélps V. McDonald, 99 U. 8. 298,) and applies to an action in the 
name of the assignée though brought wholly for the beneflt of a third per- 
son, {Pike v. Lowell, 32 Me. 245 ;) but it has no application to a case in his 
own favor for injury to property, or for a disseizin in lands vésted in him 
by the proceedings, {Stevens v. Rauser, 39 N. Y. 302 ; Tappan v, Whittemore, 
18 Am. Law Reg. 191.) A controversy between the assignée and the Per- 
sonal représentatives of the bankrupt as to the possession of stock is within 
this section, as no formai transfer on the books of the companies wasnecessary 
to vest the assignée with title, {In re Staib, 3 Fed. Eep. 209;) so proceed- 
ings to set aside a foreclosure sale, {Phelan v, O'BHen, 12 Eed. Rep. 428,) and 
a suit to ascertain and establish a lien on a vessel for supplies and repairs, is 
within this section, {In re Churohman, 5 Fed. Rep. 181.) Wheu the bank- 
ruptcy proceedings are void for want of jurisdiction there is no basis for the 
limitation to rest on. Adams v. Teirell, 4 Fed. Rep. 803. An assignée is 
not precluded from def ending against a claim by the wife of the bankrupt for 
a copyright royalty, on the ground that the copyright was transferred to lier 
by her husband in fraud of creditors, becanse he did not within two years 
proceed by suit to recover it. In re English, 6 Fed. Rep. 276. 

A proceeding to order a distribution of a f und in the registry is not an 
action or suit within this section, {In re Mastersan, 4 Bank. Reg. 553,) nor a 
proceeding to recover property f raudulently conveyed by one who elaims by vir- 
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tue of a voluntary assignment of the debtor, (In reKrogman, 5 Bank. Reg. 116.) 
A fraudulent conveyanee may be set aslde at any time within two years of the 
discovery of the fraud. Nicholas v. Murray, 5 Sawy. 320. So, when the 
fraud of the husband came to the knowledge of the wife within two years of 
filing her pétition in bankruptey, proceeding to daim her rights is not too 
late. In re Anderson, 2 Hughes, 378; Tyler v. Angevine, 15 Blatchf. 536. If 
there is a fraudulent concealment, the two years does not begin to run till the 
discovery of the fraud, {Pritchard v. Chandler, 2 Curt. 488; In re Pttts, 9 
FED. Eep. 544; Aiken v. Edrington, 15 Bank. Reg. 271;) but the opération 
of this section is not avoided by the naked averment of concealed fraud, 
{Andrm)s v. Dole, 11 Bank. Eeg. 352.) This section does not apply to pro- 
ceedings to review a bill in equity, Wilt v. Stiekney, 15 Bank. Eeg. 23. The 
pendency of a suit in chancery between the same parties in the same cause of 
action, which suit was afterwards dismissed for want of equity, does not 
interrupt or suspend the prescription provided in this section. McCan v.' 
Conery, 12 Fed. Eep. 315. That this section does not preclude an action in 
the state court by the assignée in a cause which accrued to the bankrupt, was 
held in Feiper v. Marmer, 5 Bank. Eeg. 252. — [Ed. 



Backus & Sons v. Stakt and others. 

{Circuit Court, K D. OMo, W. B. June Term, 1882.) 

1. Damages— NEaLiGENCB—BuRDEN op Pboop. 

In an action for the recovery of money advaneed for the purchase and stor- 
age of merchandise, where a counter-claim ia interposed aileging carelessness 
and négligence on the part of the plaintifl in storing the property, and claim- 
ing damages as a set-off to the claim of the plaintiff, the burden of proof is on 
défendant to show négligence on the part of the plaintiff. 

2. Same— NEaMGBNCB Dbfiked. 

Négligence is a failure to do what a reasonably-pnident man wonld ordi- 
narily do under the circumstances, or in doing what such person under exist- 
ing circumstances would not hâve done. 
S. Same— WAnEHOusEMEN — Duty and Obligation. 

Warehousemen are not required to provide against an unprecedented emer- 
gency ; but if they hâve reason to expect such an emergency, they are bound to 
take such precautionary measurea to prevent loss as prudent and skillful men 
in the like business and" under like circumstances might be expected to use. 
i. Same. 

They are .not bound to hâve or keep on hand spécial facilities to meet and 
overcome possible but unexpected and unprecedented emergencies, which are 
included in what is called the" act of God; " but If imminent danger présents 
itself, to use such appliances and means as the ordinary and safe conduct of 
their business requires them to possess, and such as are at hand, and to use them 
with such promptness as would be expected of ordinarily careful and prudent 
men in regard to their own, or property entrusted to their care under like cir- 
cumstances. 
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Besseî â GorrUX and Scribner, Hurd â Scrïbner, for plaintiffs. 

John F. KumUer and Kent, Hamilton é Gilcrest, for défendants. 

"Welkbb, D. J., (charging jury.) The plaintiffs, A. L. Backus & 
Sons, sue George H. Start & Co. to recover the sum of $3,312.93 
balance due on account for money advanced to the défendants in the 
purchase of clovèr seed for them, with interest thereon ; also for com- 
missions on such purchase, and the storage of the seed in their ware- 
house in the city of Toledo, as set forth in an account attached to 
the pétition, and also interest on such balance from the seventeenth 
day of June, 1881. 

The défendants by way of counter-claim set up in their answers 
that the plaintiffs were warehousemen, and that during the years 
. 1879 and 1880 had purchased for them as commission marchants a 
large quantity of clover seed, and prior to and on the twelfth day of 
February, 1881, had the same in store in their warehouse in the city 
of Toledo for the défendants for compensation for said storage, and 
that the plaintiffs were guilty of carelessness and négligence in the 
keeping and care of the seed, in that it was placed and kept on the 
lower floor of the warehouse, which was an unsafe and improper 
place to store it; that said floor was not more than six or seven feet 
above the Maumee river at its usual stage of water; that on the 
twelfth day of February, 1881, the water of the river arose and over- 
flowed the said lower story of the warehouse, and wet the seed so as 
to damage it to a great extent, and by reason of.which the défend- 
ants were greatly damaged; that for several days before the plain- 
tiffs had knowledge, or ought to hâve known by diligent inquiry, that 
there was impending a great and extraordinary flood, and with that 
knowledge negleeted to remove the seed to a place of safety, and by 
snch gross négligence left the seed in such improper place to be over- 
flowed and damaged by the flooding of the river; and that by this 
gross négligence the seed was damaged to the extent of $8,000, which 
they ask to recover from the plaintiffs. The plaintiffs deny the allé- 
gations of this answer. 

The issue, then, for you to détermine gi'ows out of this counter- 
claim of the défendants. In the absence of the establishment of this 
défense, the plaintiffs are entitled to recover the amount of their ac- 
count, with interest. The défendants hâve the burden upon them to 
establish this défense by a fair prépondérance of the proof. They 
must show that the plaintiffs were guilty of the carelessness and nég- 
ligence, or some material part thereof, as alleged. The plaintiffs are 
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not required under thia issue to prove that they were not éareless or 
négligent in the care of the seed. 

Ail questions of fact are to be determined by you. But there are 
several questions of law involved in this case, necessary to be given 
you by tbe court, to enable you to properly détermine the questions 
of fact. The défendants seek to recover in their counter-claim dam- 
ages for the négligence of the plaintifs, set out in their answer. 
Négligence is a failure to do what a reasonably-prudent man would 
ordinarily hâve done under the circumstances of the situation ; or in 
doing what such person, under existing circumstances, would not 
bave done. The essence of the f ault may lie in omission or commission. 
Carelessness and négligence are relative terms. What might be 
négligence under some circumstances, may not be so under other cir- 
cumstances. Eeasonable and ordinary care must hâve référence to 
Burrounding circumstances at the time demanding such care and at- 
tention. Circumstances may often demand a higher or lower degree 
of care and diligence. Négligence is a question of law and of fact, 
The matter of law involves the duty of the party; and the question 
of fact, what was done by the party. The court settles the former, 
and it is your duty to détermine the latter. 

The plaintiffs were warehousemen, and the défendants the owners 
of the clover seed in controversy, placed in the plaintiffs' warehouse 
for storage for hire. Certain liabilities and rights legally arise from 
this relation of the parties. As such warehousemen, the law required 
the plaintiffs to use and exercise ordinary care in regard to the seed 
in their custody — such care as a reasonably-prudent man would ordi- 
narily, under the circumstances and in the same employment, exer- 
cise in regard to his own property, or property entrusted tô bis care. 
The plaintiffs were required to store the seed in a proper and suitable 
place in their warehouse, such as was usually adopted and provided 
by warehousemen, and in the manner usual in the warehouse busi- 
ness at the city of Toledo. The plaintiffs were not the insurers of 
the absolute safety under ail circumstances of the property placed in 
their care. They were not liable for injury to the seed occasioned by 
the act of God or the public enemy, which could not be prevented by 
the exercise of ordinary care on their part. A sudden and extraor- 
dinary flood in the river is to be regarded by you as "an act of God." 

The first question of fact for you to settle is, was the seed stored 
in the usnal way in the warehouse by the plaintiffs before the flood? 
It is not, I understand, seriously claimed by the défendants that it 
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•was not stored in the usual manner and place, but the carelessness 
insisted on is, that the plaintiffs did not properly provide for its secu- 
rity and safety against the danger from the flood then pending, and in 
time to save it from injury therefrom. 

It becomes important, then, that you understand the duties and 
obligations of the plaintiffs with référence to the then-impending 
flood of the river. The plaintiffs were not required or bound to pro- 
vide against an unprecedented emergency, such as a greater flood 
than was ever before known in that locality, unless they had reason 
to believe that such an emergency was about to arise. They were 
bound, if they had reason to expect such an emergency, to take such 
precautionary measures to prevent loss as prudent and skillful men 
in like business and under like circumstances might be expected to 
use. If they did this, they did ail the law required. If they did 
less than this, it was négligence. The mère fact that it was appre- 
hended that there would be a gênerai break-up of the river, caused 
by rains, thaws, and high water, did not of itself give reasonable 
information that the flood would be extraordinary and unprecedented, 
and greater than had ever before occurred in the locality, unless the 
circumstances reasonably and clearly indicated that such would be 
the resuit. 

In determining whether the plaintiffs had reasonable ground to 
expect an unprecedented flood, they were not required to possess or 
exercise greater foresight than prudent and skilled men generally 
engaged in similar business and under like circumstances. The rea- 
sonable ground for belief of an unprecedented flood must be deter- 
mined by you from the circumstances surrounding the plaintiffs as 
they appeared then and before the flood. It must not be ascertained 
and judgedof from subséquent events, and after the flood had corne. 

How did the circumstances appear before the damage occasioned 
by the flood ? The plaintiffs were not bound to hâve or keep on hand 
spécial facilities to meet and overcome possible but unexpected ând 
unprecedented emergencies, which are included in what is called the 
"act of God," but they were required, if imminent danger presented 
itself, to use such appliances and means as the ordinary and safe 
conduct of their business required them to possess, and such as are 
at hand, and to use them with promptness, such as would be ex- 
pected of ordinarily careful and prudent men in regard to their own, 
or property entrusted to their care under like circumstances. 

Now, what was reasonable information as to the coming of the 
flood, and the danger arising therefrom, are matters you are to deter- 
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mine from the évidence. It is your duty to consider ail the circum- 
Btanees disclosed in the évidence — the knowledge and information oî 
the plaintiffs at the time; their means of knowledge; the évidence 
before them of sudden danger, or the absence of said évidence of 
sudden danger; what was said to them by owners of seed in their 
care, and others ; what was the talk of the people of the city inter- 
ested in the danger brought to their knowledge ; what had occurred 
as to floods, and their estent in years before at gênerai break-ups in 
the river, — thèse and ail others in the proofs are to be carefuUy and 
duly considered, with a view to aseertain whether the plaintiffs had 
reasonable information as to the extent of the danger from an unprec- 
edented flood, suoh as did corne. The mère fact that some persons 
may hâve directed the removal of their seed in plaintiffs care, or that 
others did not do so, does not change the liability of the plaintiffs as 
to their gênerai duty to the owners of property in their care, but may 
be considered, with other circumstanoes, as to the grounds of appré- 
hension of extraordinary danger, indicating such danger,' if such 
appear in the évidence. 

If you find that the plaintiffs, or either member of the flrm, read 
the articles in the newspapers admitted in évidence, at the time of 
their publication, then, to the extent of the information therein con- 
tained, you will regard them as if the contents had been told to them 
by any person at the time. If, however, the articles were not bo 
read, or if it does not appear that they were so read, then you must 
not présume such reading by plaintiffs, and they are not to be held 
as having received such information. The plaintiffs were not re- 
quired to notify the défendants that there was danger of injury to the 
seed by the flood. Such notice, or. the failure of such notice, would 
not change the duty of the plaintiffs, or their liability as bailees of 
the défendants' seed. They were reqnired to act upon the circum- 
stances before them, in the care of the property, without référence to 
such notice to the défendants. If, after reasonable information of 
danger, the plaintiffs promptly commenced the removal of the seed 
from the first to the second floor, and did so as rapidly as reasonably 
could be done under the circumstances, and the flood came suddenly 
before ail could be so removed, they would not be guilty of négligence 
as to that part not removed. The mère fact that the removal was 
commenced on the clover seed of the owners who had notified them to 
remove at the expense of such owners, to the second floor, does not 
necessarily make it négligence in the plaintiffs in not removing tho 
défendants' seed before that of the other owners. Nor woald such 
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removal justify the plaintiffs in neglecting the removal of the défend- 
ants' seed. As to their seed the plaintiffs were required to be held 
to the exercise of the care already stated. 

If you find that the plaintiffs, under thèse gênerai directions, were 
not guilty of négligence as claimed by the défendants, then, on the 
count&r-claim, your verdict should be for the plaintiffs, and you will 
find the amount due them on their account, with interest to the first 
day of this term. 

If you find the plaintiffs were guilty of négligence in taking care of 
the seed, as charged by the défendants, then you mil assess damages 
in favor of the défendants to the extent of the loss sustained by them 
on the seçd. This you will do by ascertaining the value of the seed 
at the time of the injury, and deduct therefrom what was realized by 
the sale of the wet seed, or any dry seed received by the défendants 
uf ter the fiood, and find the balance. 

You will also find what amount is due the plaintiffs, and then de- 
duct that amount from the finding for the défendants, and find <". 
gênerai verdict for the défendants for the différence in the amounts, 
if there be any such différence. 



MOHB & MOHB DlSTILLING CoMPANT V. OmO InSUBANCE CoMPANT, Of 

Dayton, Ohio.* 
{Oircuit Court, 8. D. OUo, W. D. June, 1882.) 

1. InSTJBAIÎCE BeoKEH — AOENT POB InsCBED Oa IHSXTBERBÎ — Test. 

If plaintifCs (the insured) employed an Insurance broker to place Insurance 
for them, he was their agent, and not that of the Insurance company. But if, 
acting on behalf of an agent of the company, the broker solicited insurance 
from the plaintiffs, he was the agent of the insurance company, and it is 
legally chargeable with his knowledge. 

2. Insubancb — What Makbs a Gehbral Agent in Effecting Insubaitce. 

When an insurance agent who is assigned by his commission to a certain 
territory, has placed in his hands the blank policies of the company, signed by 
the président and secretary, and is on the face of such policies authorized to 
make contracts of insurance by coùntersigning the same, he is a gênerai agent 
to the extent of everything relating to the efEeoting of insurance within the 
territorial limits to which he has been assigned ; and one seeking insurance is 
not bound to inquire as to the précise instructions he has received from his 
company. 

3. Unauthohized Issue ov Pomct— Disatowai, bt Company, 

Where gueh an agent, in violation of private instructions given to hlm, issues 
a policy covering property in territory outside of his district, the company may 

«Reporteâ bj J. C. Harper, Esq., of tte Cinclnttati bati 
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either ratify or disavow sueli a, policy ; but the disavowal must be prompt, and 
notice thereof must be broiight home to the insured, otherwise the compaujr 
will be deemed in law to hâve ratiâed the policy. 
4. Canoellatios of Inbdrancb Polict — On0s Pbobandi — Suïticient Evi- 
dence. 

The burden of proving a cancellation of a policy of insurance is upon the 
party claiming that the contract hag been terminated. Where a policy pro- 
vided that the Company might terminale the insurance " by giving notice to 
the assured and ref unding a ratable proportion of the premiums for the unex- 
pired term of the policy," hdd, that the Company must show that it liad given 
the assured notice that the policy was canceled, and that it had paid, or ten- 
dered him, such portion of the premium ; and notice that the policy would be 
canceled, or a promise to pay, or a request to call for the premium, is insuffl- 
cient. 

BunJde v. Citizen»' Iru. Uo. 6 Fed. Rep. 143, foUowed. 

Moultmi, Johnson é Levy and W. H. Jones, for plaintiff. 

Follett, Hyman de Dawson and Judge Haynes, for défendant. 

Swing D. J., (charging jury.) This action is brought by the plain- 
tiflf to recover of the défendant on two policies of insurance which it 
is claimed by the plaintiff were issued by the défendant. The first 
policy is dated June 14, 1881, for $1,000; the second, September 16, 
1881, for $1,500. The pétition allèges the payment of the premium ; 
allèges the loss; allèges the notice to the company of the loss; and 
claims that they, in ail respects, complied with the requirements of 
their contract, and therefore that the défendant is liable to them in 
the sum of $1,000 and $1,500, or at least the proportion that thèse 
sums must bear to the entire loss, taking the other insurance into 
considération. That is the claim of the plaintiff by the pétition in 
the case. 

To this claim of the plaintiff the défendant interposes but two dé- 
fenses, substantially. There were three, pne of which I shall allude to 
now— that they hadnot complied with the laws of Indiana, and there- 
fore had no power to enter into any contract for the insurance of 
property in Indiana. That bas been abandoned by counsel before 
the jury, so that the only two défenses that remain in the case are — 
First, that the agent who took this risk exceeded his authority in this, 
that he was appointed as an agent of this eompany, for the city of 
Norwalk and vicinity, and this property being in the state of Indiana, 
he has no power to enter into any contract for the insurance of 
property in the state of Indiana; in other words, he had no power to 
enter into a contract for the insurance of property outside of the city 
of Norwalk and its vicinity. The second défense is that the policy 
contains a clause that if there shall be any misrepresentation in re- 
gard to the title, etc., (enilmerating a number of things,) the policy 
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Bhall be void, and that there was a misrepresentation by the plain- 
tiff in this, to-wit : First, that it was represented that the property 
was owned by a company residing in Cincinnati ; and, second, it was 
represented that other insurance companies were taking risks upon 
this property at i per cent. That is another défense in the case. 
Whatever may hâve been said outside of the pleadings, that is the 
défense as made in the case. 

Upon the présentation of the contract and the proof of loss, and the 
compliance upon the part of the plaintiff with the reqnirements of 
the policy, the plaintiff is entitled to a verdict at your hands. If 
that verdict is defeated, it must be by the défendant establishing one 
or both of the défenses which are set up — First, that the agent had 
no power to issue this policy outside of the territorial limits of the 
city of Norwalk and its vicinity ; and, second, that it was misrepre- 
sented to them as to the title of the property, and to the extent other 
insurance companies were placing insurance upon it. 

The défendant bas introduced testimony in the case upon thèse 
points, and the plaintiff bas introduced its testimony upon the sev- 
eral points, and it is now whoUy with the jury to détermine what the 
testimony bas established in the case. 

I am asked by the défendant to give you certain instructions in the 
case. It is claimed by the parties that this insurance was obtained 
by a brother of thb agent of the company. It is claimed by the 
plaintiff in the case that he was acting on behalf of the agent, and 
therefore on behalf of the company; that that was the position which 
he occupied. On the other hand, it is claimed by the défendant that 
he was employed by the plaintiff in the case to place this insurance. 
It is said by the counsel for the plaintiff that the law of the state of 
Ohio makes the person soliciting insurance the agent of the insurance 
company. That, as a gênerai proposition, is true; but a broker may 
be the agent of one party, or he may be the agent of both parties, 
and in a certain sensé he is the agent of both parties in many 
transactions mercantile, as many of you know. The first charge 
I am asked to give you by the défendant is this : 

First. That William E. Johnson, employed by the plaintiffs to place this 
insurance, was the agent of the plaintiffs in making application for the insur- 
ance, and that any knowledge he had, or that was communicated to him, in 
relation to the authority of the agent at Korwàlk to issue the policies of 
insurance sued on in this case, is the knowledge of the plaintiffs. 

That assumes a fact, to-wit, that he was the agent of the plain- 
tiff, It must be left to the jury under the instruction. If the plain- 
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tiff went and employed William E. Johnson, the broker, to go and 
place this insurance for them, paid him for it, settled with him for 
it, then he was the agent of the plaintiff, and his knowledge was the 
knowledge of the plaintiff, because the principal is always chargeable 
with the knowledge of the agent which is acquired in and about the 
business he is employed to transact. If, on the other hand, Frank 
E. Johnson, the defendant's regular agent at Norwalk, had been for 
several years in the insurance business, and his brother, William E. 
Johnson, had been in the brokerage insurance business, acting for 
and on behalf of the agent at Norwalk, as well as other agents, and 
he called upon Mohr & Mohr, representing his brother, and solicited 
for his brother this insurance to be placed in this oompany, then he 
was not the agent of Mohr & Mohr, but of the insurance company; 
so that if you find that he was the agent of Mohr & Mohr, then this 
first instruction will be given. If, on the other hand, he was the 
agent of the insurance company, this. knowledge was the knowledge 
of the insurance company, and not that of the plaintiff. 

Second. The knowledge of the agent is the knowledge of the principal when 
such agent is acting within the scopeof his authority; and if you flnd that 
"William R. Johnson was employed by the plaintifEs to place insurance, he was 
the agent of the plaintiffs in applying for said insurance 

That I give you. 

Third. If you flnd that Frank F. Johnson was a local agent onlyof the 
défendant, and that the territory within which he was authorized to repre- 
sent the défendant as such agent was limited to Huron county and its yicin- 
ity, such authority to represent the company did not vest him with the powers 
of a gênerai agent outside of such territorial limits. 

That I giye you in a modified fçrm. If his agency was confined 
to Huron county and its vicinity, his gênerai agency did not authorize 
him to transact business outside of that loeality, as a gênerai propo- 
sition, as I heretofore stated it. What I shall say to you hereafter 
in connection with this matter will be the law to govern you in the 
détermination of this case. 

If, however, the jury find that although his authority may bave 
been limited to the county of Huron, or to the city of Norwalk and 
its vicinity, this did not render absolutely void ail acts or contracts 
of his in relation to insurance outside of that territory. The com- 
pany were in such a position that they could, ratify the acts and 
adopt them as their own. , It is admitted by the counsel for the 
défendant in the case that the company itself, at the city of Daytpn, 
could hâve taken a risk upon property in tho state of Indiana^ and 
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tbat that would havô fceën bîndîng upon them, and the fact that they 
had not oomplied with the laws of Indiaua in regard to the taking of 
insurànce would hâve been no défense to them when an action was 
brought upon a policy of îhsurance to recover for a loss. That is 
admitted. If that be admitted, it must be very clear that the contract 
■which a local agent might enter into for the insurànce of property of 
that kind — I speak of a local agent, one who is confined territorially, 
but whose gênerai powers to make contracta for insurànce may be 
termed a gênerai agency, to-wit, not a spécial agent, having power 
only to reçoive propositions for insurànce and transmit them to the 
department at Dayton, and subject to their ratification, but one 
who has placed in his hands the blank contracta of the company, 
signed by the président and secretary, and who is authorized to 
make the contract for the premium, and ail that he has to do is 
simply to countersign the instrument executed by the company 
and the secretary in order to make it binding — I say when sueh 
authority is placed in his hands he is a gênerai agent to the extent 
of everything relating to the effecting of insurànce within certain 
limita. Having thèse powers, and it being within the power of 
the company themselves to issue a policy covering property in the 
state of Indiana, they undoubtedly hâve the right to ratify any act of 
his making such a contract. 

Now, it is claimed in tbis case that the plaintiffs, knew the extent 
of his power, and that they were chargeable with the knowledge of 
the extent of his power bëCause they did not inquire into the extent 
of it; not only that they knew it in fact, but that they wère chargea- 
ble with the knowledge of the extent territorially of his power. That 
proposition is not Sound to that «xtent. If, apparently, a man has 
authority to do the thing that he is doing, — gênerai power and gên- 
erai authority, — to-wit, if you go to a man who is holding himself 
ont as the agent of a company, and he has in his possession the con- 
tracts, or the blank contracts, of the company, duly signed and exe- 
cuted by the of&eers of that company as required by the charter or 
by-laws of the company, the man who goes there and sees the condi- 
tion of things in that light is not bôund tO go and inquire of that 
agent the précise character of the instructions which he has received 
verbàlly from his company. That îs a private matter between the 
company and its agenfp. Btit suppose it were true that b.é was bound 
to do so, and suppose it v^ere true that Mohr & Mohr knew the extent 
of the agent's powers, still a contract of this character coûM ble rati- 
fied by the company, although the agent may hâve exceeded thé Ivaxi 
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its of liis pôwer. Now, if on the fourteenth of Jane this party entered 
into this bon tract with Mohr & Mohr, and reported it to his compaay 
on the twentieth of June, the law says that that company, if this 
agent haa exceeded his power, must he prompt in disavowing it, or 
else the presumption of the lâw is that they acquiesced in it. Now, 
the défendant in the case claims that, upon the receipt of that repoii 
of the twentieth of June, they promptly disavowed the act of the 
agent. They notified him that he had no power to enter into rit. 
The agent, on the ôther hand, swears that he never reoeiyed such 
a letter, or any such instructions. Whether it was received or not 
by the agent is a question of fact for the jury to détermine. If they 
did not disavow the act of the agent, — disclaim it as their act, — but 
permitted it to remaiu until after this fire in that condition, the law 
présumes thàt they assented to' it, although they never said a word 
about it. 

Again, it is for the jury to détermine, if they find from the évidence 
of the case that the letter of the 20th was written and the letter of 
the 27th was written, whether either one of thèse lettera, or both of 
them, was a disavowal of the authority of this agent to make this con- 
tract, or whether they did not treat it as a contract entered into prop- 
erly by the agent, and required him to take the légal steps to get 
rid of it. That is another question for the jury. 

This contract bas this provision in it : "Insurance shall also be ter- 
minated at any time by the company at its option on giving notice to 
the asBured, and refunding à ratable proportion of the premium for 
the unexpired term of the policy." That is the language of it. 

The first letter written is as folio ws : 

"June 20, 18S1. 

"F. B. Johnson, NorwalTt, Ohio — ^Dbab Sir: Please cancel No. 31,849, the 
Mohr & Mohr Distilling Company, on receipt of this. The risk is bad, outof 
jour territory, and of a class we flght very shy of under any oircumstânces. 
I trust you willrelieve us at once. 

" I am very truly yours, W. H. Gilxespie;" 

The question is for you to détermine whether this is a disavowal of 
the authority of the agent to make the contract, and whether they 
placed it upon that ground, or whether upon the fact that it is a kind 
of property that they fight very phy of, and they wanted hita to can- 
cel it. It is a question of fact. 

And 80 with the letter of the 27th. They say : 

"On the twentieth day of last June we ordered you to cancel our Ko. 31,849, 
and hère you are.thia morning taking on the same risk, making it $2,500, 
after being instrijcted to keep out of Indiana, and your last July report was 
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only receiTed on the 27th. What manner of doing business is this? I was 
informed the Mohr risk was burned. Did you take it up? How did you 
corne to issue 34,932? Your draft came back unpaid tliis morning. Whatis 
tlie matter at Norwalkî" ' 

It is a question of fact for the jury to détermine wnether or not it 
is a disavowal of authority to make the contract at ail, or whether it 
is an allusion to his laok of judgment in placing risks where they 
ought not to be. 

Now, if the jury corne to the conclusion that it was not a disavowal 
of authority, but that it was an order to him to caucel the policy 
under the power which the company had under this policy to put the 
contract at an end whenever they saw proper on certain conditions, 
this court has held that they had to do certain things. 

In the case of Runkle v. Citizens' Ins. Co. 6 Fed» Rep. 148, this 
language is used : 

" It is claimed by the défendant that it is not liable because it had canceled 
the policy o£ insurance. The policy contains, among other provisions, the 
foUowing: ' It is also a condition of this insurance that it may be terminated 
at any time at the request of the assured, in which case the company shall 
retain only the customary short rates for the time the policy has been in force. 
The insurance may be terminated at any time at the option of the company 
by giving notice to that eflect, and refunding a ratable proportion of the 
premium for the unexpired term of the policy.' It is within the province of 
the parties to a contract of insurance to stipulate in the policy that the 
assured may at any time terminate the contract and surrender the policy, and 
be entitled to a ratable proportion of the unearned premiums, and that the 
insurer may at any time at his option terminate the contract and cancel the 
policy by giving notice to the assured to that eflect, and paying to him a 
ratable portion of the premium for the unexpired term. This policy of insur- 
ance contains such a stipulation. The right, however, to terminate a contract 
of insurance which has been fairly entered into, and has taken eflect by this 
method, is a right which can only be exercised by either party by a strict 
compliance with the terms of the policy relating to cancellation. Where such 
a contract has been entered into and has taken eflect, and either party claims 
that the contract has been terminated and put an end to by virtue of such 
provision, it devolves upon such party to establish by the évidence that the 
contract has thus been terminated; and so, in this çasô, the défendant claim- 
ing that the contract has been terminated, it must satisfy your minds by the 
évidence that it had given the plaintifl notice of the cancellation of the policy, 
and that it had returned or tendered to him a ratable portion of the premium 
for the unexpired term of the policy. The notice must not be that the policy 
would be canceled in the future, but that it is canceled, and that the payment 
of the premium must in fact be made or tendered. A promise to pay it in 
the future is not sufflcient, nor is a request that the party call and receive it 
sufflcient — ^it must, in fact, be paid or tendered to the party." 
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So that, if this letter meant to order a cancellation of this policy, 
it is net a cancellation unless he has complied with what I hâve laid 
down there. So that, if you find that this défendant did not dis- 
affirm, disavow, disclaim the authority of this agent to make the 
contract, but directed him to take steps to get clear of it by taking 
it up and canceling it, they hâve not complied with what the law 
requires them to do. The law says they must be prompt in dis- 
claiming or disavowing the authority of the party to enter into it, 
and it would seem nothing more than reasonable, yet the authorities 
don't go quite that far, that that knowledge should corne to the plain- 
tif some way or other. If this man is the agent of the company, and a 
notification to him disavowing his authority is not brought home to 
the plaintiff, the plaintiff must rest under it until he suffers loss, and 
yet not know but that the party had power to make the contract, and 
then when the fire takes place the company disavowfl the authority 
and disclaims the contract. It is too sudden. 

So far as the misrepresentations are concerned, if you find from 
the évidence in the case that the plaintiff misrepresented to the agent 
the title of this property, stating that it was in a position it was not 
in at ail ; or if you find that they misrepresented to this company 
the faot that insurance was being taken by other companies in Cin- 
cinnati at 4 per cent., when in fact it was being taken at 5 per cent., 
that was a misrepresentation. If, however, a single policy had been 
taken, in which it appearôd upon the face of it that 5 per cent, was 
the rate, and the agent who had taken it required the party to pay but 
4 per cent., that was not a payment of 5 per cent. It was a pay- 
ment of only 4 per cent., although the policy upon its face showed 
6. If they misrepresented the title of the property under the policy 
of insurance it would defeat the policy. It is for you to détermine 
whether any misrepresentation was made, upon ail the évidence be- 
fore you. 

Take the case, gentlemen, and render such a verdict as the law 
and the évidence require. 

Verdict for plaintiff. 

See 12 FED. Eep. 474. 
T.13,no.2 — 6 
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United States v. Kellab. 

{Circuit Court, S. D. Illinois. 1882.) 

CrnzBNSHip— Makbiagb of ISibident Alien. 

Upon the marriage of a résident alien woman with a naturalized citizen, aie 
as well as lier infant son, dwelling in this country, become citizens of the 
United States as f ully as if they had become Buoli in the spécial modeprescribed 
by the naturalization laws. 

Indictment for Illégal Yoting. 

Haelan, Justice. The question presented for détermination Î3 
whether the défendant, having reached his majority on the twenty- 
second day of May, 1880, was entitled to vote at the élection for rep- 
résentative in the congress of the United States, held in November, 
1880. He possessed the requisite qualifications prescribed by the 
local lawB as to résidence in the township and state ; but it is con- 
tended that hô had net been admitted to citizenship of the United 
States, which, in Illinois, is a prerequisite to the exercise of the élec- 
tive franchise. Hïs parents were subjeots of Prussia, the father 
dying there in 1865, without ever having been in this country. Sub- 
sequently, the mother removed to the United States, bringing her 
infant son, and in 1868 intermarried hère with Michael Gasohka, 
a naturalized citizen. 

Section 2167 of the Eevised Statutes of the United States, repro- 
duced from an act paased May 26, .1824, (4 St. at Large, 69,) pro- 
vides that — 

"Any alien, being under the âge of 21 yeara, who has resided In the United 
States three years next preceding his arriving at that âge, and who has con- 
tinued to réside therein to the time he may make application to be admitted 
a citizen thereof, may, af ter he arrives at the âge of 21 years, and af ter he has 
resided flve years within the United States, inoluding the three years of his 
minority, be admitted a citizen of the United States, without having made the 
déclaration required in the first condition of section 2165; but such aliçn shall 
make the déclaration required therein at the time of his admission, àiid shall 
further déclare on oath, and prove to the satisfaction of the court, that for 
two years next preceding it has been his bonaflde intention to become a citi- 
zen of the United States, and he shall, in other respecta, comply with the lawa 
in regard to naturalization." 

It is conceded that the défendant has never made the déclarations 
nor fumished the proof required by that section, nor complied with 
ihe gênerai laws prescribing the mode in which subjects of other 
countries may become naturalized citizens of the United States. 
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The contention of the district attorney is that section 2167 embraces 
every case of foreign-bom minora residing in this country, who may 
wish to become citizens of the United States; in other -words, every 
such minor must, to become a citizen, make the déclaration and 
proof reqnire^ by that section. So argues the district attorney. In 
this.vieiw the court does not concur. 

Section 2172 of the Eevised Statutes of the United States, brought 
forward from an act approved April 14, 1802, (2 St. at Large, 155,) 
provides that — 

"The children of persons who hâve been duly naturalized under any law of 
the' United States, or who, previous to thô passing of any law on that subject 
by the government of the United States, may hâve become citizens of any one 
pf the States, under the laws thereof, being under the âge of 21 years at the 
time of the naturalization of their parents, shall, if dwelling in the United 
States, be considered as citizens thereof; and the children of persons who now 
are, or hâve been, citizens of the United States, shall, though born out of the 
limits and jurisâiction of the United States, be considered as citizens thereof. 
But no pterson heretofore proscaribed by any state, or who has been legally 
convicted of having joined the army of Ôreat Britain during the revolutionary 
war, shall beadmitted to become a citizen without the consent of the légis- 
lature of the state in which such person was proscribed." 

And section; 1994, whieh is reproduced from the act of February 
10, 1855, (10 St. at Large, 604,) déclares that "any woman who is 
now, or may hereafter be, married to a citizen of the United States, 
and who tûight hèrself belawfuUy naturalized, shall be deemed a 
citizen." 

Since the several sections which hâve been quoted are in tho 
same revision of the statutes, it is the duty of the court to give them, 
if possible, such construction as wiU make them ail operative. 
Consistently With any fair or reasonable interprétation of the lan- 
guage employed by èongress, the court should reject any constrcution 
which Would make one section inconsistent with another relating 
to the same gênerai subject. 

1. It is not denied that the mother of the défendant belonged to 
the class of persons who, under the laws of congress, mîght hâve 
been lawfully naturalized. Upon her marriage, therefore, with a 
naturalized citizen of the United States she became, under the plain 
words of section 1994, ipso facto, a citizen of the United States, as 
fully as if shé had complied with ail of the provisions of the statutes 
uj)on thé éûbject of naturalization. There can be no doubt of this, in 
view bf the 'décision of the suprenïe court of the United States in 
Kelly V. Owett, 1 Wall; 496i *here it became necessary to construô 
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the act-of February 10, 1855, whioh, in respect of the matter now 
before us, is similar to section 1994 of the Eevised Statutes. This 
language was used in that case : 

"As we construe this act, it conf ers tlie privilèges of citizenship upon women 
married to citizens of tlie United States, if they are of tlie class of persons for 
whose naturalization the previous acts of congress provide. Tlie terms 'mar- 
ried ' or ' who shall be married,' do not refer, in our judgment, to the time 
when the ceremony of marriage is celebrated, but to a state of marriage. 
They mean that whenever a woman who, under previous acts, might be 
naturalized, is in a state of marriage to a citizen, whether his citizenship 
existed at the passage of the act or subsequently, or before or after the mar- 
riage, she becomes, by that fact, a citizen also. His citizenship, whenever it 
exists, conf ers, under the act, citizenship upon her." 

The object of the act, said the court, was to allow the citizenship 
of the wife "to foUow that of the husband, without the necessity of 
any application for naturalization on her part." 

The mother of the défendant having thus become a citizen by 
force alone of her marriage with a naturalized citizen in the year 
1868, did not the défendant, being then a minor and dwelling in 
the United States, himself also become, ipso facto, a citizen? It 
seems to the court that this question must be answered in the affirm- 
ative. The case séems to be so distinctly one of those embraced 
by the very language of section 2172, that argument could not make 
it plainer. 

It was Buggested that the act of 1802, from "which, as we hjEive 
seen, section 2172 is taken, was intended to be temporary in its opér- 
ation, and to apply only to cases arising previous to its passage. In 
support of that proposition référence was made by counsel to Camp- 
bell V. Gordon, 6 Cranch, 176. But the Court does not perceive that 
that case maintains, or that the language of the act of 1802, in any 
degree justifies, any such interprétation of the statute. It is quite 
certain that the reproduction, in section 2172 of the revision of the 
statutes, of the principle embodied in the. act of 1802 was for the pur- 
pose of declaring, as the established policy of the govcrnment, that 
the children of persons who hâve been duly naturalized under any 
law of the United States, being tinder the âge of 21 years at the time 
of the naturalization of their parents, shall, if dwelling in the United 
States, be considered as citizens thereof. The only doubt which might 
bave arisen as to the application of that section to the présent case is 
whether a woman, becoming a citizen, under section 1994, solely in 
virtue of her marriage with a naturalized citizen, can be said to 
hâve been "duly naturulized" under a law of the United States. That 
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doubt, we hâve seen, îs removed by the décision in Kelly v. Owen. 
The marriage of the defendant's mother with a naturalized citizen 
was made, by the statute, an équivalent in respect of citizenship to 
formai naturalization under the aots of congress. Thenceforward 
she was to be regarded as having been duly naturalized under the 
laws of this country, and her infanl; son, then dwelling in this country, 
was thereafter to be considered not an alien, but as a citizen. And 
this, we may remark, is not a new feature in the history of natural- 
ization, as is shown by the case of Campbell v. Gordon, supra, where 
it was held, under the act of 1802, that the naturalization of a father, 
at the time his daughter was an infant résident of this country, con- 
ferred upon her full rights of citizenship, although she h ad taken none 
of the steps required by the naturalization laws. 

Such being the légal effect of sections 1994 and 2172, we corne to 
inquire as to the construction of section 2167. Its language, literally 
interpreted, might embrace the case of the défendant ; that is, he was 
a foreign-born minor, who had resided in the United States five years- 
including the three years next his majority. But we hâve seen that 
the défendant ceased to be an alien when his mother acquired citizen-, 
ship through her marriage with Gaschka. He was thereafter to be 
treated as the child of one "duly naturalized;" in other words, as a 
citizen. Manifestly, therefore, if we give section 2167 the construc- 
tion contended for by the government, it results that the marriage 
of defendant's mother is deprived, in large degree, of that efiPect 
which section 1994, as construed in Kelly v. Oiven, was intended 
to haye. But ail of the sections can be harmonized, and effect 
given each, if section 2167 be construed, as this court thinks it must 
be, as not embracing the case of a minor who became invested with 
citizenship in virtue of the marriage of his mother with a naturalized 
citizen of the United States, but only such minors as are alien when 
they reached their majority, and who, therefore, could not become 
citizens except in the mode specifically set ont in section 2167. 

For thèse reasons, in which, I am happy to say, my brother Tbeat, 
the learned district judge, concurs, the défendant must be discharged. 
An order to thai effect will be entered. 

Note. An alien woman who marries a citizen of the ITnited States resid. 
ing abroad, the marriage solemnized aJbroad, and the parties continuing abroad, 
is a citizen of the United States, though she never resided in the United States. 
" Citizenship," 14 Op. Att, Gen. 402. The words " who might herself be law- 
fully miirrjed" mean any woman being a free white person, and not an alien 
enemj; aiid if such a woman marries a citizen of the United States in Irelappl 
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ghe la a citizen of the United States thougli she always reslded in Ireland, 
Kane v. McCarthy, 63 K C. 299. So the alien widow of a naturalized cit- 
izen, although she never lived in the United States during the life-time of her 
husband, is a citizen of the United States, and is entitled to dower in his real 
estate: Burton v. Burton, 1 Keyes, 359. She becomes, by the act of marriage 
to a citizen, a citizen as effectually as if she had been naturalized by a judg- 
ment of the court. Léonard v. Qrant, 5 Fbd. Eep. 11. By analogy with 
this rule a woman bom in the United States, but married to a citizen of 
France and domiciled there, is not a citizen of the United States, résident 
abroad. « Citizenship," 13 Op. Att. Gen. 128.— [Ed. 



Le Fbteb and another v. E. BEHiNaTOK & Sok8 

[Uirevit Court, N. D, Nm York. Augost 4, 1883.) 

1. Patent fok iNTïamoKB— Matbriai. Eléments. 

Where the inventer regarded an élément aa material, those who elaim ander 
the patent cannot now be heard to say that it is immaterial. 

2. lUFBOYBUENT IN BSBECH-LoADINa ABMB. 

Patent ITo. 205,193, for an improvemeat in breech-loading iiie-arau, oot in> 
fringed by défendants' âre-arms. 

George W. Hey, for plaintiffs. 

Thomas Richardson, for défendant. 

Blatohfobd, Justice. This suit ia bronght on letters patent Ko. 
205,193, granted to Daniel M. Le Fever, Jane 26, 1878, for an "im- 
prôvement in breech-loading fire-arma." The apecification states the 
objeet of the invention to be — 

"To give a more perfectly fltting and permanent connection between the bar- 
rels and breech-piece than has heretofore been eifected, with greater security 
and less liability of the breech and barrels springing apart. The barrels are 
connected with the breech-piece by means of certain hooks on the under side of 
the barrels, that are brought in contact with pins passing horizontally through 
the mortise in the breech-piece below the barrels, a part of wbich devices are 
old and hâve already been patented." 

The spécification then goea on to describe the inyentor's "improve- 
ments thereon." Only one of them is of importance in thia suit. It 
is described thuB : 

"As a f urther security, a projection, k, extends backward from the rear end 
of the barrels, and flts into a corresponding recess in the recoil plate similar 
to Bome other arms, the important différence being that the projection, h, has 
square shoulders on its front face, ait clearly seeh in figure 2, which are eut 
t^ the curve of a circîe centering on pivot, d, corresponding with the shoul* 
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ders in the reeess of the recoil plate. Thia form of shoulder. instead of being 
rounded or wedged, aa heretofore made, which allows the barrels to spring ofl 
from the recoil in firing, securely locks the parts together." 

The pivot, d, is the pivot pin on which the barrels turn when their 
rear ends are thrown up. The claim founded on the above descrip- 
tion, and which is the claim alleged to hâve been infringed by the 
défendant, is as foUows : 

" (1) In breech-loading flre-arms the projection, k, f ormed with square shoul- 
ders on its aides, in combination with the recoil plate, provided with a corre- 
aponding reeess, the shouldera on said projection and on the reeess being curved 
in the arc of a circle struck from the pivot on which the barrels turn, substan- 
tially as and for the purposes described." 

In the défendants' fire-arm there is a projection extending back- 
ward from the rear end of the barrels and fitting into a correspond- 
ing reeess in the recoil plate. The projection bas square shoulders ; 
that is, thei^ horizontal section is a right angle. Bat instead of 
being curved in the arc of a circle strnok from the pivot on which the 
barrels turn, the shoulders are straight and tangential to the Une of 
movement. In both the plaintiffs' and the défendants' arms the 
shoulders corne up to the top surface of the barrels. 

It is contended for the plaintiffs that the curving of the shoulders 
is immaterial, and non-essential to the opération of the device, and 
that the invention really consists in the square shoulders coming up 
to the top surface of the barrel. Evidence to show this has been 
introduced on the part of the plaintiffs, and évidence to show the 
contrary haS been introduced on the part of the défendant. 

It is very clear that the vertical form of the shoulders is made an 
élément of the claim by distinct language, and as that forms a curve 
in the arc of a circle struck from the pivot on which the barrels turn, 
and is net found in the defendant's arm, the plaintiffs contend that 
the rectilinear shoulders in that arm are the équivalents mechanically 
of the curved shoulders of the patent. 

If the claim had been intended to be a claim broadly to square 
shoulders, without référence to their vertical form, it would hâve been 
easy to make such a claim. But the claim industriously introduces 
the élément of the vertical curving. The inventor must hâve regarded 
that as a material élément, and those who claim under the patent 
cannot now be heard to say that it is immaterial. The question can- 
not now be left for the domain of testimony. It is determined by 
the claim. Otherwise the plaintiffs,are put in the position of averring 
that the spécification contains more than is necessary to produce tha 
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desîred efEect, and it is impossible to escape the conclusion that this 
was done for the purpose of deceiving the publie, because the pre- 
sumption is that the claim would not hâve been allowed in any 
broader form than that in whieh it appears. 

The patent to Gundersen of December 30, 1873, shows a barrel con- 
structed with an extension rib, on which are found shoulders which 
are rectangular in a latéral direction, and engage with corresponding 
shoulders on the recoil plate. AU the shoulders are rectilihear in a 
direction about tangential to the line of movement at its intersection 
with the upper edge of the barrel. They do not extend to the top 
surface of the barrel, but are covered by the extension of the rib. 

In view of the Gundersen patent there was no ground for Le Fever 
to claim shoulders rectangular in their horizontal cross section, and 
extending out to the top surface of the barrel, without référence to their 
vertical f Orm. There would hâve béen no invention in merely pro- 
longing the upward extent of the shoulders; so the curved vertical 
forni of the shoulders was introduced in connection with their being 
square. So far as appears, the first claim was novel and is valid, but 
it is not infringed by the défendant, because in its arm the shoulders 
are rectilinear. 

The bill is dismissed, with costs. 



Feost and othera v. Maecus and another. 

(Circuit Court, S. D. New York. March 11, 1882.) 

PiTENTS FOR INVENTIONS— iNFRnSGEMBÏTT — INJONCTION. 

Although défendants' structure conlains improvements, yet if it involves 
the patented invention its use may be enjoined- 

G. M. Plympton, for plaintiffs. 

Dickerson <è Dickerson, for défendants. 

Blatchfoed, Justice. The décision in Massachusetts disposes of 
ail the questions on this motion in favor of the plaintif?, except that 
of infringement. As to that, the alleged infringing article hère clearly 
cornes within the principles of the décision under which the défend- 
ants' article in the Massachusetts case was held to infringe. It adds 
two nipping places to the one the patent has, thus making three. It 
distributes the strain as to the material of the plate, and it bites 
more of the fabric by nipping it at three places. Thereby the sides 



THE CIMBBU, 89 

of the structure before reaching the first nip may be made more 
rapidly converging, because that nip is not required to hold so firmly, 
or 80 much of the fabric. Yet the first nip holds more or less accord- 
ing to the thickness of the fabric in it as compared with the con- 
vergence of the sides, and although when the fabric is drawn through 
the first nip it is held by the other two nips, and is packed in the 
wider end portions, it still, as to part of it, continues to be held by 
the first nip. The défendants' structure doubtless eontains improve- 
ments, but it involves the patented invention. The motion for an 
injunction is granted. 



The CniBBiA. 

[District Court, E. B. New York. June 30, 1882.) 

Shipping — Négligent Stowagb— Liabilitt fob Loss. 

In the stowage of drums of glycérine care must be taken to prevent ■working 
of the tiers in case of springing of the ship, and the vessel will be liable for 
loss or damage where the exercise of proper care would bave prevented any 
injury arising from any springing of the ship. 

Scudder é Carter, for libellants. 

Butler, Stillman é Hubbard, for respon dents.* 

Benedict, D. J. This action is to recover for the loss of the con- 
tents of two drums of glycérine, during a voyage from Hamburgh to 
New York, on the steamer Cimbria. The two drums in question 
formed part of a shipment consisting of 26 drums, made under an 
ordinary bill of lading, wherein is an exception of liability for dam- 
age caused by périls of the seas or arising through insufQciency in 
strength of the packages. The drums when shipped were in good 
order ; upon arrivai two of them were found to hâve been eut through, 
apparently by a sharp edge, and the contents gone. Thèse drums 
were of sheet iron, in thickness about three-sixteenths of an inch, 
with heads about 28 inches in diameter. On each end, where the 
head was joined, was a ridge or rim, and around each drum at the 
middle were two iron rings, projecting from the surface of the drum 
from one and three-fourths to one and one-half inches; the body 
of the drum being in this way protected by thèse rolling rings, on 
which the drum rests. Drums constructed in this manner, for the 
purpose of transporting glycérine, hâve been used for some time on 
Atlantic voyages, and hâve proved to be sufficient for the purpose. 
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The testimony warrants the inference that the cuts in the drum in 
question were caused by pressure of the roUing rings of another drum 
during Ihe voyage of importation. 

On the part of the vessel it is contended, first, that the loss of the 
glycérine arose from the insufiBciency of the drums, and therefore is 
not to be borne by the ship. But the testimony does not support 
this contention. Neither the spécial exception in this bill of lading 
rior the law will absolve the ship from liability when marchandise of 
this charaoter is placed in a vessel sufficiently strong to -withstand 
the necessary pressure which arises from ordinary stowage and ordi- 
nary handling during an Atlantic voyage. The drums in question 
are proved to be suffieient, with the rule as above stated. 

It is next contended on the part of the ship that the loss arose from 
a péril of the seas; and it hasbeen proved that during the voyage in 
question the steamer encountered unusually heavy weather, which 
caused the steamer to labor heavily, and that during the heavy 
weather the drums of glycérine were found to be roUing on two occa- 
sions, when they were restowed, and thenceforth were not moved by 
the heavy seas. From this testimony the fair inference is that the 
cuts in the drums under considération were made while the tiers were 
thus working during the storms, The question then arises whether 
due care was used in the stowing of the drums at the port of ship- 
ment. The stowage was as follows : The drums were stowed in tiers 
upon the lower deck, with nothing above them. Each drum was 
chocked with pièces of wood so as to leave about one-half an inoh 
between the rolling rings of the drums. Thèse chocks were placed 
horizontally between the drums, and what happened was that the 
drums moved so as to permit some of the chocks to drop down, when, 
of course, the whole tier became loose. While so loose the rolling 
rings of some of the drums would be likely to come in contact with 
the body of other drums, and in this way, doubtless, the two 
drums in question were eut through. At the time when the drums 
were discovered to hâve sbifted they were restowed, and then with 
upright chocks. In this way the tiers were so fastened that they no 
longer moved. The charaoter of the drums made it plain that if the 
tiers should get loose on the voyage the drums would be likely to eut 
each other, and called for unusual care to prevent a working of the 
tiers. But according to the testimony of the officer who stowed thèse 
drums no greater care was taken in stowing them than is taken with 
wine casks, or casks of any spirits or liquors or cherry juice. It 
seems to me not unreasonable to require, in respect to drums of this 
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character, ïn the original stowing the exercise of the same care to 
prevent working that was afterwards taken when the druma were 
found to be rolling, and because of the absence of such care I hold 
the ship reeponsible. 

I hâve not overlooked the testimony to the effect that an iron 
steamer will spring in such heavy weather as this vessel experienced, 
and that it is not possible so to stow a cargo that it will not loosen 
•when the steamer springs nnder such circumstances. But I am sat- 
isfied that the exercise of proper care in the stowing of thèse drums 
would hâve prevented injury arising from any springing of the ship. 

There must, therefore, be a decree fox the Ûbelant. 



Thb Ant. 
District Court, D. New JefKy. July 13, 1882.) 

ÇoLiiisioN — Mbasube of Damases fob Loss. 

In case of a total loss of a canal-boat and her cargo of coal by a collision the 
measure of damages is the value of the boat and of the cargo immediately pre- 
ceding the collision. Bo, where a canal-boat wag sunlî in 40 feet of water, and 
there purchased and raised, and floated to a distance, and was there sunk and 
destroyed by a collision, the measure of damages was the price paid for her 
where she was first sunk, the value of her cargo, and the expenses Incurred in 
raising and floatiag her to the place of the colllsioru 

Libel m rem. 

Beebe, Wilcox de Hohhs, for libelanta. 

Benedict, Taft dt Benedict, for claimants. 

Nkon, D. J. On the libel originally filed in the above case the 
court decided that the collision was one of mu tuai fault, and ordered 
a référence to ascertain the aggregate amount of the damages, in order 
that the same might be apportioned equally between the parties. 
The commissioner bas taken the testimony and made hia report, and 
the matter now comea up on exceptions thereto filed by the proctor 
for the claimants. 

Upon the référence it was the duty of the commissioner to ascer- 
tain as nearly as possible, under the circumstances, the value of the 
canal-boat Chandler at the time of the injury, the loss of the cargo, 
and the increased expensea which the libelants incurred by reason 
of the collision. He bas reported the aggregate damages at $1,476. 
as followB : 
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(1) For the value of the canal-boat at the date of the collision, - $1,000 

(2) For 108 tons of coal, the portion'of the cargo lost, at $3.25 

per ton, . - . . . . . 351 

(3) For amount paid by libelant for extra services of the wrecli- 

ers on account of the collision, - - 125 

Exceptions hâve been filed to each of thèse items, and the question 
is whether the proofs sustain the allowances. 

The principal controversy is in regard to the value of the canal- 
boat. She proved to be a total loss. The libelants had bought her 
for $325, lying in 40 feet of water at the bottom of New York bay, and 
had expended several hundred dollars in raising her and her cargo by 
means of four chains passed under her hull, and fastened to two pon- 
toons or -wreckers on either side. She had been moved about one 
mile up the bay by thèse instrumentalities, and was lying with her 
bow aground, waiting for the tide, when the collision occurred. The 
libelants are entitled to her value in that condition ; not as she was 
at the wharf, before the trip began in which she was lost, or as she 
was at the bottom of the bay, when the libelants purchased her. It 
is a fair inference, from such a condition of affairs, that if the collis- 
ion had not occurred the libelants would hâve suceeeded, on subsé- 
quent tides, in getting the boat and her cargo in a place of safety for 
the repair of the one and the delivery of the other. But it was'insisted 
on the argument by the proctor of the claimants that the boat was 
worthless when purchased, and that the proofs show that the only 
effect of the collision was to develnp and complète the fatal injuries 
which had been received two months before, at the time of sinking. 

If I was satisfied that the testimony sustained this view, I should 
at once strike out the allowance of $1,000 for the damage to the boat. 
But I hâve earefully examined the testimony, and it bas not made the 
impression upon my mind that it seems to hâve produeed upon the 
mind of the learned advocate who argued the exceptions. The most 
that can be sàid in référence to itis that it leaves thematterindoubt; 
that, as the claimants hâve been found to be in fault, they are not in 
a position to claim the benefit of the doubt; and that, as we hâve at 
hand a proximate cause of the injury, to-wit, the collision with the 
steam-tug and scows of the claimants, we are not at liberty to spec- 
ulate that the injury may bave arisen from some remote cause. But 
I am not clear that the commissioner is justified by the proofs to 
award to the libelants $1,000, which gives to them, who are alao in 
fault, the benefit of ail doubts. I should prefer to say that, under the 
circumstances, the most reasonable method of making up the dam- 
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âges would be to allow the libelants the $325 which they paid for 
the beat at the bottojn of the bay, and add to that sum such propor- 
tion of the moneys expended by them previous to the collision in rais- 
ing her and her cargo as the value of the vessel bears to the value of 
the cargo. This would make the damages for the loss of the boat 
about $600, which is conceded to be an approximation only ; but the 
whole case is necessarily one of approximation. 

I am of the opinion that the exception as to the value of the canal- 
boat should be sustained, and that the sum should be redueed to $600. 
I find nothing in the proofs which authorizes me to disturb the report 
of the commissioner in regard to the value of the coal, or the extra 
expenses incurred by reasoa of the collision, and the exceptions to 
thèse items are overruled. 



SiMPSOH V. Spbecebls and others. 

{DUtrîot Court, B. California. August 7, 1882.) 

Collision— OvERTAKiNG Vessbl— Ddty to Avoid Collision. 

A vessel overtaking another is required to keep eut of the way of that vessel, 
and steps to avoid collision must be taken in season, and the burden of proof, 
in case of an accident, is on the overtaking vessel to show diligence on her part 
and négligence on tlie part of the other vessel. Doctrine applied to a case 
where the overtaking vessel viras more heavily laden and deeper in the water 
than the other vessel, and both were drifting with a strong ebb-tide, with a 
heavy swell from the opposite direction, and the wind light and variable. 

InAdmiralty. 

James C. Perkins, for libelant. 

G. Temple Emmett and Jas. Wheeler, for respondents. 

HoFFMAN, D. J. At about 6 a. m. on the sixth day of March, 1881, 
the steam-tug Hercules took in tow the libelant's brig Eival, and the 
respondent's schooner Eosario, and proceeded to sea. The schooner 
Bosario was dropped at or near the nine-fathom buoy, and the brig 
Eival about one mile and a half f urther out, or to the S. W. At this 
time, about 8 o'clock a. m. of tbe same day, a strong ebb-tide was 
running to the S. W., and a heavy swell setting in from the S. W. 
The wind was light and variable from the S. E., or S. S. E. The 
Eosario was heavily laden and deep in the water. The Eival was 
light. The influence of the tide was, therefore, most strongly felt by 
the Eosario, while that of the S. W. swell operated most strongly on 
the Eival. The course made, or attempted to be made'j by the Eosario 
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was W. by S., while that of the Rival was aboutW.; N. W. But the 
wind was too light to afford perfect steerage way to either vessel, and 
for some time before the collision there appears to bave been no ■wind. 
At about the moment of the collision a puff of wind sprung. up from 
the S. W. Whether thia occurred before or after the vessel struckis 
disputed. About 10 o'clock a. m. the vessels collided. The port cat- 
head of the Eosario struck the Eival on the starboard side of the 
stern-post. Recoiling, ahe again struck her bow • directly upon the 
stern-post of the Eival. Again recoiling, she struck the Rival on the 
port side of the stern-post, and rubbed along the port side of the 
latter until the bows of the two vessela came together, when they 
swung clear of each other. The vessels were in full view of each 
other from the time of starting until the collision. 

The foregoing narrative ia derived from the answer of the respond- 
ents, and from the statement of "undisputed facts" contained in the 
written brief of their advocate. 

It is, I think, apparent that both vessels were sailing, or perhaps 
drifting, in the same gênerai direction, and the Eosario drawing more 
water than the Eival, and therefore more infiuenced by the current 
and lésa by the swell, gradually overtook the Eival, on whom those 
forces acted with a reversed effect. The Eosario was therefore clearly 
vdthin the rule which requires every vessel overtaking another vessel 
to keep out of the way of the last-mentioned vessel, (article 17, rules 
1864;) and the burden of proof, in cases of accident, is on her to 
show diligence on her own part and négligence on the part of the 
other vessel. The Governor, Abb. Adm. 108. It is not only her duty 
to take stepa to avoid the collision, but she must do so in season. 
Whettridge v. Dell, 23 How. 418. "A ship going out of port," aaya 
Emerigon, "is to take care to avoid the vessel that has gone out 
before her." Emerigon, c. 12, § 14, p. 330. And Valin says, (sec- 
tion 2, p. 578 :) "Whether it be by night or day, the ship that leaves 
after another and follows her should take care to avoid a collision, 
without which ahe will hâve to answer in damages." See opinion of 
Mr. Justice Clifford, 23 How. 454. 

As the collision did not occur until about two houra after the tug 
dropped the Rival a mile and a half ahead of the Eosario, it is évi- 
dent that the latter approached the former very gradually. There 
was thus ample time for the Rosario to hâve taken means to prevent 
the collision as soon as it seemed likely to occur, and before the 
danger became imminent. Both vessels were on or near the bar. 
Had the Eosario aeasonably dropped an anchor ail danger of collision 



SIMPSON V. SFBBCKELS. 95' 

would bave been aToided; and this simple précaution it was clearly 
ber; duty as tlie vessel astern to take. 

Tbe cause of the collision is, I think, clearly revealed by tbe mate 
of the Bosario. He testifies that when the vessels were about one- 
eighth or a quarter of a mile apart tbe master of tbe Eival called eut 
to the master of the Eosario to drop bis anobor, to whicb tbe latter 
replied by telling him to drop his. Capt. &witt, of the Eosario, tes- 
tifies to tbe same effect. He states that about fire minutes before 
the collision Capt. Adams caUed out to bim to drop his anchor; and 
when asked why he did not do so, he answers : "Capt. Adams, of 
course, bad charge of his ship, and I bad charge of mine. Perbaps 
we saw tbings in a little, différent way- I don't know that I should 
obey Capt, Adams. Why didn't bie anchor bis ship? As I sup- 
posed he was going to drif t clear of me as he was going across my 
boWj I didn't oast my anchor. I supposed he would drift on to me 
if I bad done so." Êecord notes, p. T8. 

This last intimation, that in his opinion it would hâve beén im- 
prudent to drop his anchor, is hardly consistent with the admitted 
fact that he did let go bis anchor, by wbich, as he states, the vessel 
was brougbt up before the collision. If the depth of water was as 
claimed by the respondents, it was impossible that the vessel could 
bave been brought up with tbe lengtb of chain thenranged before tbe 
windlase, unless we accept Mr. Pauzus* statement that he paid out 
45 fathoms of chain before the collision, and that "it fetched her up." 
This, opération he does not prétend to bave commenoed until the ves- 
sels bad approached within one and a balf or probably two ships' 
lengtbs of each other. But the fact that it was resorted to, altbougb 
too late, is a sufficient answer to Capt. Swift's suggestion that by 
dropping anchor the chances of collision would hâve been increased. 

The answer allèges as a fault on the part of the Eival that imme- 
diately before the collision she attempted to tack, and, failing to do so, 
was taken aback and drifted down on tbe Eosario. But this is denied 
by ail on board the Eival, and, under the circumstances, it seems 
almost impossible that she should bave made any such attempt. 

It appears from ail the iestimony that there was little or no wind — 
not enougb to afiford good steerage way to either vessel. No captain 
in his sensés would bave attempted to tack under such circumstances. 
If, as some of the witnesses state, a puff came out from the South- 
west just before tbe collision, it gave tbe Eival a fair wind, as her 
course lay to the northward and westward. She bad, therefore, no 
motive to tack, even if the maneuver bad been practicable. 
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The testimony in the case is quite voluminous. There are, as 
usual, many contradictions and discrepancies in the statements of the 
witnesses, eyen when testifying on the same side. But the principal 
facts of the case can he clearly discovered. The Eosario, going out 
behind the Eival, overtook and ran into her through neglect of 
measures to avoid her which the law called on her master to adopt. 

Decree for libelants. Gross-libel dismissed. 



Counterfeiting— Essentiel Allégations. 

United States v. Carll, U. S. Sup. Ct., Oct. Term, 1881. On certificate 
of division in opinion between the judges of the circuit court of the United 
States for the southern district of New York. The indictment was brought 
under section 5431 of the Eevised Statutes. The décision was rendered by 
the suprême court of the United States on April 24, 1882. Mr. Justice Qray 
delivered the opinion of the court. 

In an indictment upon a statute it is not sufHeient to set forth the offense 
in the words of the statute unless those words of themselves f nlly, directly, 
and expressly, without any uncertainty or ambiguity, set forth ail the élé- 
ments neeessary to constitute the offense intended to be punished; and the 
fact that the statute in question, read in the light of the common law and of 
other statutes on the like matter, enables the court to infer the intent of the 
législature, does not dispense with the necessity of alleging ail facts n.ecessary 
to bring the case within that intent. The offense at which the statute is 
aimed is similar to the conimon-law offense of uttering a forged or counter- 
feit bill, and knowledge that the instrument is forged and counterfeited is 
essential to make out the crime, and the omission to allège that the défend- 
ant knew the instrument which he uttered to be false, forged, and counter- 
feit, fails to charge him with any crime, 

S. F. Phillips, Soliciter General, for the United States. 

William C. Eoberts, for accused. 

Cases cited in opinion: U. S. v. Cruikshank, 92 U. S. 542; XJ. S. v. Sim- 
mons, 96 U. S. 860; Com. v. Clifford, 8 Cush. 215; Com. t. Bean, 14 Gray, 52; 
Com. V. Filburn, 119 Mass. 297. 

Praetiee — Rehearing. 

Chicago, D. & V. E. Co. and others v. Fosdick, U. S. Sup. Ct., Oct. Term, 
1881. Appeal from the circuit court of the United States for the north- 
ern district of Illinois. On pétition for a rehearing. The décision was 
rendered by the suprême court of the United States on May 8, 1882. Mr. Jus- 
tice Matthews delivered the opinion of the court, granting the application, on 
the ground that the record on which the case was decided was not complète. 

Lawrence, Campbell & Lawrence and Henry Crawford, for the pétition. 
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l'HOMPSON V. Allen Countt and others.* 

{Circuit Gowrt, D. Kentucky. July 28, 1882.) 

1. Taxes— Collection Belongs to thr State— Ukited States Couetb can- 

NOT COLLECT THRODQH A BeCEIVEE. 

The collection of & public tax as much belongs to the authority of the state as 
its levy aud assessment. The tax, when assessed, although levied for a spé- 
cifie purpose, is not a fund which can be dealt with by a court as an équitable 
asset or chose in action subjeot to an implied trust, and United States courts 
hâve no power to appoint a receiver to collect such taxes even where there is 
no State offlcerto perform that duty; per Matthews, Justice; Baxtek, C. J., 
dissenting. 

2. Samb— Case Statbd. 

Complainant holds an unsatisfled judgraent against the défendant Allen 
county. A spécial tax to pay his judgment was levied in pursuance of a manda- 
mus. The statute authorizing the tax provided that it should be collected by a 
collector appointed for that purpose by the county court. In answer to a 
mandamus requiring the appointment of such collector, it appeared that no 
suitable person could be found y^ho was willing to accept the appointment. 
Upon bill in equity flled in the United States circuit court to obtain relief 
by the collection of thèse taxes and their application to the payment of thé 
complainant's judgment through a receiver or other agency of the court, hdd, 
by Matthews, Justice, that the court had no jurisdiction to grant the relief 
prayed for. Baxter, 0. J., dissented. 

In Equity. 

The f acts were as follows : 

In 1869 the Kentucky législature chartered the Cumberland & Oliio Rail- 
road Company. Its proposed line of road passed through Allen county, défend- 
ant in this suit. The charter authorized any county through which such pro- 
posed road should passto subscribe for stock in said company, and to issue 
and sell its bonds to pay for such stock. The county subscribed for a large 
amount of stock, and in payment issued its bonds to the company, which sold 
them. The charter of the company provicjled that the county court of any 
county issuing bonds was " authorized and required to levy annually, and col 
lect, a tax upon the taxable property in their county, as listed and taxed under 
the revenue laws of this state — a sum sufHcient to pay the interest on said 
bonds as it accrues, together with the costs of collecting the same ;" and also to 
levy and collect a tax to pay the principal of the bonds. It was further pro- 
vided that " the county court * * * may appoint collectors for said tax, 
or may require the sheriffs of the respective counties within the jurisdiction 
of the same to collect said tax; ail of whom shall hâve the same powers and 
remédies, and shall proceed in the same way, for the collection of said tax as 
the sherifEs in the collection of the state revenue." It also provides for the 
time when the sherifî shall pay over the taxes so collected, and his rate of com- 

•Eeported by J. 0. Happer, Erq., of the Cinoinniiti bar. 

v.l3,no.3— 7 
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missions thereon. 1 Acts 1869, pp. 471, 472, See, also, amendment to said 
charter, 2 Acts 1869-70, jJ. 226. 

In 1876 the Kentucky législature passed an act by which it was provided 
'• that hereaf ter the sherifC of Allen county shall not be requlred to give 
bond for the collection of any levy or tax in said county for the purpose of 
paying the principal or interest on the'couhty bonds of said county issued for 
railroad purposes, and shall not be held responsible in his officiai bond for the 
same; that the cpunty court shall, at the instance or motion of any person, 
or by request, appoint a spécial colleotor to coUeçt ail tfixes or levies in^aid 
county for railroad purposes, and shall require bonds, with security, to be 
approved by the eoart, for the faithful discharge of ail duties incumbent on 
Mm." 1 Acts 1876, p. 307. 

The complainant, T. W. Thompson, as the holder of a large numberof said 
bonds, sued the county in this court on a number of the interest coupons on 
sàid bonds, and in 1878 ànd 1879' recoVered judgments against it in the 
amount of $22,188.03 and costs. An exécution issued therefor, which was 
returned " no property fpund." 

Thompson then sued out, in this court, a mandamtis ugainat the county 
court of Allen county, and thereby compelled said county court (composed of 
the county judge and the justices of the peace of that county) to levy a tax of 
$2.08 on each hundred dollars' worth of property in the county to pay said 
debt of Thompson. He also sued out a mandamus to compel said county 
court to select'à « collector" of taxes, in accordance with said statute of 1876; 
and the county court, in obédience thereto, undertook to seléct a collector, but 
was unable to flnd any one who would accept the oflSce, aa appears by the 
foUowing stipulated facts: 

"First. That the county court of Allen county has in good faith and 
diligently endeavored to find a fit and proper person to act as collector of the 
railroad taxes in said county, and of the spécial levies of taxes in the bill of 
complaint set forth. Second,, That no such fit and proper person can be found 
who will undertake and perfor,m the office and duty of such collector. Third. 
That the complainant is without remedy for the collection of its debt herein, 
except through the aid df this court in the appointment of a receiver, as 
prayed for in the bill, or other appropriate orders of the court." 

Under thèse circumstances the complainant, Thompson, flled his bill in 
equity in this court, and, after setting out the above facts, made certain named 
tax-payers of the county défendants, and gave the amounts assessed against 
them respectively, and alleged that by virtue of said levy of taxes the said 
tax-payers " became and they are indebted to the défendant Allen county in 
the sums set opposite their respective names, which indebtedness, together 
with that of ail the other tax-payers of said county under the said levy, is a 
trust fund for the use and beneflt of your orator's said judgments." The bill 
then prays that the said tax-payers " be required and compelled to pay into this 
court, or to some person to be appointed by this court as its receiver, the sev- 
eral sums due by them to the said Allen county, on account of and by reason 
of said spécial levy and tax of May 28, 1881, as aforesaid, and that the same 
be applied to the payment of your orator's judgmeuts, interest, and costs, in- 
cluding the costs of coUeeting said tax." 
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W. 0. d J. L. Dodd, for complainant. 

Brown é Davie, for réspondents. 

Before Matthews, Justice, and Baxter, 0. J. 

Matthbws, Justice. The complainant has anunsatîsfied iu%mettt 
rendered in the court against this défendant «pon coupons represent- 
ing interest npon bonds issued by the county in aid of a projected 
railroad. A spécial tax to pay thîs judgment has been levied in pur- 
suance of a mandamus. The statute aathorizing the tax prôvides that 
it shall be collected by a coUector appointed for that purpose by thé 
county court. In answer to a mandaihm requiring the appointaient of 
Buch a coUector, it is returned that no suitable person caà be found who 
is willing to accept the appointaient, and it is admitted that the county 
court has in good f aith diligently endeavored to find one, and that no 
one can be found who is willing to qualify as such collecter. The 
présent bill is filed to obtain relief by the collection of thèse taxes, and 
their application to the payment of the complainant's judgaient, 
through a receiver or otber agency of the court. 

The ground of this resort to équitable relief is that the remedy 
provided by law is inadéquate and has failed, and that the levy and 
assessment of the taxes hâve created a fund which constitutes a trust 
to be administered by a court of equity. 

The précise question thus presented was left undecided by the 
suprême court in i;he case of Meriwether v. Garrett, 102 U. S . 472. In 
the conclusions of the court, as announced by the chief justice, it is 
said: 

"Whether taxes levied in obédience to contract obligations or under judicial 
direction can be collected through a receiver appointed by a court of chancery, 
if there be nopublic offlcer charged with authority from the législature toper- 
form that duty, is not decided, as the case does not require it." 

It may, perhaps, be equally true that the case has not, in fact, arisen 
hère, for although it is to be assumed that no coUector has been or 
can be appointed, yet the reason is not that there is no such officer 
provided by law, but because no person is willing to accept an appoint- 
ment aad perform its duties. The failure of the remedy is therefore 
merely casual, and not necessary; and in contemplation of law there 
is an ofiScer charged with the dqty which a court of equity is asked 
to assume because there is no such officer. 

But, if the question was left open by the décision referred to, î am 
constrained to conclude that it is deoidéd by the spirit and logic of 
that case. The collection of a publie tax as much belongs to the 
authority of the state as its levy and assessment, and the reasons 
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which forbid a court to supply the latter, applywith equal force to the 
former. The tax, when assessed, is not a f und which can be dealt 
with by a court as an équitable asset or a chose in action sa bject to 
an implied trust. The levy and assessment is a step in a process of 
which the collection is another, and that proceeding is the only agency 
known to the law by which the desired result can be affected. The 
iurisdiction of this court is confined to compelling the state ofScers to 
perform their duty under the state laws, and no substitutecan be in- 
vented. 

The bill, consequently, must be dismissed. 

Baxter, C. J., dissents; and a division is certified to the suprême 
court of the United States. 

Note. For Judge Baxter's views upon this question see Qarrett v. Memr 
phis, 5 Fed. Kep. 860, delivered upon entering tjie mandate of the suprême 
court in the case of Meriwether v. Qanett, 102 U. S. 472.— [Kep. 



GiLES V. LiTTLE. 

{Circuit Court, D. Nebraska. January, 1881.) 

WtLL — Construction— Power to Convbt Feb. 

A bequest, " To my beloved wife, Edith J. Dawson,,! give' and bequeath ail 
my eatate, real and persianal, of which I may die aeized, the same to remàin qhd 
be hers, with full power, right, and authority to dispose of the same as to hef éiall 
seem meet and proper, so long as she sliall remain my widow," give^s to the leg- 
atee unlimited power to dispose of any or ail of the property bequeathed, so 
long as she remains a widow. 

On Demurrer to Pétition. 

J. M. Woolworth, for plaintiff. 

Marquett, Deweese dt Hall, for défendant. 

MoCrary, C. j. Was Edith J. Dawson empowered by the will of 
Jacob Dawson to convey the fee of the promises? The answer to 
this question dépends upon the construction of the will. 

In its détermination very little assistance can be derived from the 
considération of adjudicated cases, since testamentary conveyances, 
unlike most others, présent an endless variety of form and expression, 
and each must be construed very largely by a considération of its 
own language and circumstances. 

We hâve found great difficulty in arriving at a satisfactory conclu- 
sion as to the true construction of the will now under considération. 
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but, upon the best considération we are able to give it, we hold that 
the widow was authorized to convey the fee, and tbat the judgment 
must therefore be for the défendant. We base this conclnsiou upon 
the following considérations : 

1. This construction is, we thint, the only one by which we can 
give effeet to the very comprehensive terms in which the bequest is 
expressed, to-wit: "To my beloved wife, Edith J.Dawson, Igive and 
bequeath ail my estate, real and personal, of which I may die seized, 
the same to remain and be kers, tvith full power, right, and authority to 
dispose ofthe same as to ker shall seem meet and proper, so long as she 
shall remain my widow." The whole property was to be hers. The 
power of disposai was given by words well chosen to express the 
most unlimited control. The whole instrument must be construed 
together, and the words just quoted must bave their ordinary mean- 
ing, except in so far as they are controlled by the other terms em- 
ployed. The concluding words in the above quotation, "so long' as 
she shall remain my widow," do not restrain or limit the power of 
disposai, but only the time of its exercise. The devisee had unlimited 
power to dispose of any or ail the property bequeathed, provided she 
exercised it during her widowhood. 

2. The condition can hâve full effeet by giving the whole instru- 
ment the meaning above stated. The words are : "Upon the express 
couditiou that if she shall marry again, then it is my will that ail of 
the estate herein bequeathed, or whatever may remain, shall go to 
my.surviving children, share and share alike." If the language hère 
employed had been such as to convey, the idea that the estate be- 
queathed was to remain for the children it would bave greatly 
strengfchened the position of plaintiff. But, on the contrary, the lan- 
guage used elearly shows that the testator contemplated the possibil- 
ity, at least, that the widow might, under her unlimited power of 
disposai during widowhood, sell and convey a part or ail of the prop- 
erty, and hence in case of her marriage the children were to receive 
the estate bequeathed, "or whatever shall remain." It is only by 
conceding the power of disposai as to part that we can conceive of a 
remainder, and if she had power to dispose of a part she had power 
to dispose of ail. Her control was precisely the same over every 
part of the estate. 

S. The construction we hâve adopted is the only one that will give 
effeet to every clause of the will. As we bave seen, no other con- 
struction is consistent with the terms of the first clause of the will, 
which déclares the property hers, with power to dispose of it as to her 
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shall seem meet and proper. To hold that she took only an estate 
for years, witk power to dispose of no more, would be to nullify bo 
much of the instrument as gave her the property "with power, right, 
and authority to dispose of tho same as to her shall seem meet and 
proper." The construction contended for by plaintifE is also incon- 
sistent with some of the language nsed in the condition, while that 
we bave adopted will give effect to ail the clauses. Unless we hold 
that the power of disposai was conferred upon the widow by the will, 
we can give no meaning or effect to that clause in the condition which 
gives to the ehildren, in case of the marriage of the widow, the estate 
bequeathed "or whatever may remain." As already suggested, this 
implies that a part may be disposed of, and proceeds upon the theory 
that there was a power of disposai given by the will. It is insisted 
that the words "or whatever may remain" apply only to the personal 
estate; but an examination of the terms of the instrument will show 
that there is no room for this construction. It is "the estate herein 
bequeathed," whether real or personal, or both, "or whatever may 
remain ; " that is, whatever may remain of the estate that is to go to 
the ehildren. By reeognizing the power of disposai we can give 
meaning to this clause, and in no other way can it hâve any meaning 
or effect. 

4. The construction we adopt seems to us the most reasonable. 
The power to sell the widow's interest during her widowhood would 
bave been so uncertain as to the estent of the interest to be conveyed 
as to be almost valueless. A title which could be ended the day 
afler it was given by the marriage of the grantor would be too uncer- 
tain to be of any value. It is scarcely conceivable that the testator 
would hâve been so careful to employ the well-chosen words found in 
the wiU giving the widow such unlimited discrétion as to the disposai 
of the estate, if he had intended only to empower her to convey an 
interest that might be at any moment defeated by her marriage. 

5. The statute of Nebraska, according to which the will must be 
construed, provides as follows, (Gen. St. p. 300, § 124 :) "Every devise 
of land in any will hereafter made shall be construed to convey ail 
the estate of the devisor therein, which he could lawfnlly devise, 
unless it shall clearly appear by the will that the devisor intended to 
convey a less estate." 

This statute clearly réquires that construction of the will which 
favors the theory that the whole estate was transferred thereby. 

The demurrer to the pétition is sustained, and if plaintifif stands 
upon his pétition there will be judgment for défendant. 
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Taboreck V. B. & M. E. E, Co. m Nebbaska. 
(Uireuit Cowrt, D. NOrasha. Januaiy, 1881.) 

1. Laitd Gbaut to Railroads— Constbuction. 

Land grants to railroads take effect from the time that the Une of the rail- 
road is deflnitely flxed or located, notwithstanding the lands may uot bese- 
lected-till a later date. 

2. Samb. 

The land-grant act of July 2, 1864, was ft deflnite and explidt grant of ail the 
land embraced within 10 alternate sections on each side of the line of the road, on 
the line of the roadj and not Bold, reserved, or otherwise disposed of by the United 
States, and to.which a pre-emption or homestead claim had uot attachedat the 
time the line of tjip road was deflnitely flxed; and the fàct that congress did 
not prescribe any latéral limit in the sélection of lands in lieu of those previ- 
ously sold or disposed of by goyernment, cannot afCeçt the construction of the 
grant. 

3. HOUESTBAD AND PRB-BMFTI017 KlGHTS. 

The act of April 21, 1876, (19 Bt. 35,) passed for the protection of seftlers on 
public lands, by pre-emption and homesteads, does not apply to a case where, 
prier to such pre-emption or homestead entry, the lands had been specially 
granted by act of congress, and had fully vested in the grantee. 

Suit in Equity. 

H. H. Blodgett, for complainant. 

T. M. Marquett and J. W. Deweese, for respondent. 

MoCeabt, C. J. The controlling question in this case is, did the 
grant to the Burlington & Missouri Eiver Eailroad Company attach 
to the land in oontroversy on the fifteenth day of Jùne, 1865, the 
date at which the line of the railroad was definitely fixed under the 
provision? of the act of congress approved July 2, 1864, making a 
grant of land to said company? 13 St. p. 364, § 19. Complainant 
insists that the title did not pass to the company until the land was 
actually selected by the company and palented to it. 

Section 19 of the act above named provides as fôUows : 

"Sec. 19. And be it further enacted, that for the purpose of aiding in the 
construction of said road, there be, and hereby is, granted to the said Burling- 
ton & Missouri River Railroad Company every alternate section of public 
land (excepting minerai lands, as provided in the act) designated by odd num- 
bers, to the amount of 10 alternate sections per mile on each side of said road, 
on the line thereof, and not sold, reserved, or otherwise disposed of by the 
United States, and to whlch a pre-emption or homestead claim may not hâve 
attached at the time that the line of said road is definitely flxed: provided, 
that said company shall accept this grant within one year from the passage of 
this act, by filing such acceptance with the seoretary of the interior, and shall 
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aiso establish the line of said road, and file a map thereof witt the secretaiy 
of the interior within one year of the date of said acceptance, when the said 
secretary ahall withdraw the lands embraced in this grant from marlcet." 

The agreed statement of facts shows that the line was definitely 
fixed June 15, 1865, at which time the land in question had net been 
sold, reserved, or otherwise disposed of by the government, nor liad 
any pre-emption or homestead claim attached. The complainant's 
claim, whatever it was, did nofc attach to the land until in the yèar 1871, 
at which time the proceedings to obtain title under the homestead 
]aw were inaugurated. The gênerai rule that grants of land of this 
character take effeet from the time that the line of the railroad is 
definitely fixed or located, is well settled. Knevals y. Hyde, 1 Mc- 
Crary, 402; lîailroad Co. v. Smith, 9 Wall. 95; U. S. v. B. de M. R. 
R. Co. 98 U. S. 334; M. K. d T. By. Co. v. K. P. Ry.Co. 97 U. 
S. 491; Schulciiberg v. Harnman,21 Wall. 44; Leavenworth, etc., R. 
Co. V. U. S. 92 U. S. 733. 

The only question open for considération in this case is whether 
there is anythiiig iù the provisions of the grant under which the re- 
spondent claims to take the case out of the gênerai rule established by 
thèse authorities. Counsel for complainant insists that, since the 
grant has no latéral limits, and there is no limitation of distance 
from the road within which the sélection is to be made, the rule does 
not apply. I fail to see the force of this objection. The grant is of 
"every alternate section of public land (excepting the minerai lands, 
as provided in this act) designated by odd niimbers to the amount of 
10 alternate sections per mile on each side of said road, on the line 
thereof, and not sold, reserved, or otherwise disposed of by the 
United States, and to which a pre-emption or homestead claim. may 
not hâve attached at the time that the line of said road is definitely 
fixed." This seems to bo a dçflnite and explicit grant of ail the land 
embraced within the 10 alternate sections on each side of the line of 
the road, with the exceptions named. Nothing is wanting to make 
it definite and absolute except the definite location or fixing of the 
line; and there can be no^doubt, in view of the décisions already 
referred to, that the title to the land in controversy vested in the 
respondent when the route was fixed and the location beoame certain. 
By the location of the line the location of the land became certain, 
and the title, which was previously imperfect, acquired précision and 
became attached to the land. The fact that congress did not pre- 
Bcribe in this grant any limitation upon the distance from the road 
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within which the eompany may make sélections, in liea of lands pre- 
viously sold or disposed of by the government, can make no différ- 
ence in the construction of the language above quoted. 

A question of greater difficplty arisés under the act of April 21, 
1876, (19 St. 35.) That statute confirnis "ail pre-emption and home- 
stead entries, or entries in compliance with any law of the United 
States, of the public lands, made in good faith, by àctual settlers, 
upon tracts of land of not more than 160 acres each, within the lim-' 
its of any land grant, prior to the time tvhefi notice of tke withdrawal 
of the lands embraced in such grant was received at thé local land^ 
ofBce in the district in which such lands are'situate," etc. It is in- 
sisted that this statute is broad enough to embrace within its terms 
the case at bar; but it appears to me tha^ the act, by its terms, pré- 
supposes a case in which notice of withdrawal of the lands was re- 
quired by law to be given. It does npt, ^n my opinion, apply toa 
case where, prior to any such pre-emption or homestead entry, the 
lands had been specially granted by an act of congress, and had 
fully vested in the grantee. To give it such a construction would ;bp 
équivalent to saying that congress inténded tu tate lands from an 
owner whose title was perfect, and confer thein upori another. It is 
conceded that the line had been definitely fixed within the meaning 
of the act before any steps were taken by the complainant to acquire 
title under the homestead or pre-emption laws, and it'follôws from 
this fact, as already shown, that the titlo vested in the grantee, 
the lands being within the 20-mile limits. The act of .congress was 
itself a grant, as weil as a law, and had ail the force of a patent. 
When the condition (the definite location of the line) was performed, 
the title became absolute. It cannot be supposed that congress in- 
ténded, by the act of 1876, to divest titles which had previously been 
perfected. That act, like previous laws of a similar kind, was inténded 
to give force and effect to the principle that "when an individual in the 
prosecution of a right does everything which the law requires him to 
do, and he fails to attain his right by the misconduct or ncglect of a 
public officer, the law will protect him." Lytle v. State of Arkansus, 9 
How. 333. But this principle applies only "where, by law or con- 
tract, the acquisition of a right is made dépendent upon the perform- 
ance of certain specified acts." The Yosemite Valley Case, 15 Wall. 91. 
The présent case does not fall within the rule. There is nothing in 
the granting act requiring officers of the land department to give notice 
of the withdrawal of the land from mark et. It does not appear that 
such officers failed to perform any act that the law rèquired of them 
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respecting said grant, much less ttiat respondent neglected to do any- 
thing required of it. 

My conclusion is tbat the title of respondent, under the act of 
congress, was perfect prior to the occupation of the land by com- 
plainant, and that therefore the complàinant is not entitled to decree 
aa prayed for. 

The case will be referred, in accordance with the agreement of par- 
ties, to D. Or. Hull, master in chancery of the court, to take the testi- 
mony and find the facts aa to the character and value of complainant's 
improvements. 

DUNDY, D. }., conouïB. 



Eaitbas Paoxsio Bt. Oo. v. âtohison, Topsea & Samta Fb B. Go. 

{Oircuii Court, D. Kamat, Jaauary, 1881.) 

L Pdblio Lands— Withdrawaii fbom Bale. 

The withdrawai of public lands from sale by compétent authority for the pur- 
pose of appropriating them to any lawful purpose, opérâtes to sever such lands 
from the public domain, and the land department is the proper authority to 
make the order of withdrawal. 

2. PACrpiO RaILBOAB AcTS— CoNSTBtrED. 

On July 1, 1862, the original Pacifie Railroad act -vras passed, granting a cer- 
tain portion of the public lands for the construction of railroads ; and on July 
2, 1864, an amendatory act was passed enlarging the original grant. The lands 
In controversy were not included in the original grant, but are included in the 
grant under the later amendatory act, under which complàinant claims title. 
Hdd, that such lands, during the intervening period, were subject to be re- 
served from aale, pre-eniption, or homestead settlement by the proper author- 
ity. 

8. Bame— Title dndbb Lnteuvbnino Grant. 

Where complàinant claims title under the amendatory act of 1864, and re- 
spondent claims title under an intervening act of congress of March 3. 1863, 
passed while the lands in controversy were subject to réservation from sale by 
the government, the title to the lands is la the respondent. 

In Equity. 

J. P. Usher, for complàinant. ' 

Ross Burns, A. A. Hurd, and Geo. R. Peck, for respondent. 

McCbaby, g. J. The lands in controversy were not granted to the 
complàinant by the original Pacific Eailroad act of 1862. They are 
outside of the limita of that grant. If complainant's title can be sus- 
tained at ail, it must be under and by virtue of the amendatory act of 
July 2, 1864, enlarging the Pacific Eailroad grant. Under this lat- 
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ter aet the complàinant undoubtedly acquired the title,'ùnléas by 
the intervening grant to the state of Kansas of March 3, 1863, and 
the withdrawal of thô lands thereunder, they were within the mean- 
ing of the statute "reseryed or otherwise disposed of by the United 
States." Thèse several acts occurred in chronological order as fol- 
lows : 

July 1, 1862. Original granfc. 

March 3, 1863. Grant to the state. 

April 30, 1863. Lands withdrawn from market by order of the commîs- 
sioner of the gênerai land-ofSce with the approval of the secretary of the inte- 
rior. 

July 2, 1864. Amendatory aot passed enlarglng the original grant. 

The case turns apon the effect that is to be gvr&a. to the act of the 
interior department withdrawing the lands from sale, pre-emption, or 
homestead entry. Did this withdrawal amount to a réservation of 
the lands within the meaning of the grant? If bo, the lands in con- 
troversy did not pass by the grant of 1864, and the complainant hai 
no title. In the case of Walcott v. Des Moines Co. 6 Wall. 681, the 
opinion was expressed that the interior department wae the compé- 
tent power to make an order withdrawing or reserving public land 
from sale, and it was held that,. if this were not so, a grant of land 
for a spécifie purpose "carried along with it by necessary implication 
not only the power, but the dnty of the land-office to reserve from 
sale the lands embraced in the grant." The proposition that wher- 
ever there is authoiity to withdraw any of the public land from mar- 
ket, the land department of the government is the proper authority 
to make the order of withdrawal, is, to my mind, too olear to reqnire 
argument to enforoe it. Nor can there be any donbt that the ino- 
ment the grant of March 3, 1863, was made, the authority to withdraw 
the lands embraced therein was created. 

It is also well settled that a withdrawal of publie lands from sale 
by compétent authority for the purpose of appropriating them to any 
lawful purpose opérâtes io sever sueh lands from the public domain. 
Wilcox V. Jackson, 18 Pet. 498 ; Leavenworth, etc., B. Go. v. U. S. 92 
U. S. 745; RaikoadCo.v.Fremont Co. 9 Wall. 94. 

Complainant, however, relies on the ruling of the suprême court in 
the case of Missouri, etc., R. Co. v. Kansas Pac. Ry. Co. 97 U. S. 491. 

In that case thei acts under whioh the complainant claims were 
construed. Mr. Justice Field, in delivering the opinion of the court 
coustruing the two acts together, said : 
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"■When the location was made and the sections granted ascertained, the title 
of the plaintiff took eSect liy relation as of the date o£ the act, except as to the 
réservations mentioned, the aet having the same opération upon the sections 
as if they had been speeiflcally described in it. 

" It is true that the act of 1864 enlarged the grant of 1862, bnt tins was 
done, not by words of a new and an additional grant, but by a cliange in the 
words of the original act, substituting for those there used words of larger 
import. This mode was evidently adopted that the grant might be treated as 
if thus made originally; and therefore, as against the United States, the title 
of the plaintiff to the enlarged quantity, with the exceptions stated, mnst be 
considered as taking effect equally with the title of the less quantity as o£ the 
date of the nrst act." 

I do not iiûderstand the suprême court to hold that the amendatory 
grant of 180é passed to the grantee the title to land which congress 
had in the mean time granted to another, or which had in the mean 
time been.by compétent authority otherwise disposed of. It is cer- 
tainly clear that during the time intervening between July 1, 1862, 
when the original grant was mâde, and July 2, 1864, when it was 
amenàed and enlarged, the United States was at liberty to dispose of 
any public lands outside of the limita of the original grant, and the 
lands in controversy were during that period public lands outside of 
said grant. They were, I présume, up to the time of their withdrawal 
under the grant to the state, lands in the market subject to pre-emption 
or homestead entry. If any of them had been, prior to the passage of 
the aet of 1864, disposed of under the pre-emption or homestead laws, 
or patented to private parties under any law of the United States, it 
would, I apprehend, hardly be claimed that lands thus disposed of 
would hâve passed tb ihe complainant. And yet this would be the 
logical conséquence of holding that the two acts are to be construed 
a,sone sict for ail purposei.: 

The suprême court was careful to avoid this construction. 

It issaid that "when the location was made and the sections granted 
ascertained, the title of the plaintiff took effect by relation as of the 
date of the act, except as to tke réservations mentioned." There is.in 
this language a distinct recognitioii of the fa'ct that the réservations 
mentioned did not passj aiid that an inquiry was neeessary to aacer- 
tain what sections did and what did not pass. But to make the 
meaning Still more definitô and certain the suprême court add, "and 
therefore, ds against the United States, the title of the plaintiff to the 
^Tglaigeà qnantitj, with the exceptions stated, must be considered as 
taking effect equally with the title to.the less: quantitj', as of the date 
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of tlie first act." This language not only does not autborize, but it 
forbids tbe inference tbat as against an intervening grantee of Bome of 
the lands included within tbe limita of tbe larger grant, tbe title •would 
pass under tbe two grants as of tbe date of tbe former. 

It is only as against tbe United States tbat tbis construction pre- 
vails. As against other grantees olaiming adversely to tbe United 
States as well as to complainant, the later act must be consîdered 
as a subséquent grant and as taking effect only from its date. 

Decree for respondent. 



In re Dkon, Bankrupt. 
{Circuit Court, W. D. Missouri, E. D. Jannary, 1881.) 

ITOVATION— SUI'FICIENT CoN8IDEIîA.TiOS- 

An agreement on the part of a debtor to make flve new notes, în àccordance 
with the request of the créditer, for the purpoae of enabling the créditer to 
bring suits on the new notes in the juatice's court, which he could' not do on 
the original daim, is an agreement upon sufflcient considération. Such an 
agreement cancels the' original contract, and substitutes for it are new con- 
tracta. 

Pétition for Eeview in Bankrnptoy. 

jBe^c/j té «Sifeer, for petitioner. ' 

J. iî. Edwards, for bankrupt. 

McCrary, g. J. Upon petitiofr of tbe bankrupt tbe district, cpurt 
ordered tbat certain land be set apart to him as a bomestead, and as 
such, exempt. This order was made against tbe objection of the First 
National Bank of JeffersOn City, one of the creditors of the bankrupt 
estate. Tbe bank files its pétition under^ section 4986, Eev. St., 
praying a review and reversai of said order, of the district court. Tbe 
ground ïipon wbiçh tbe décision ôf the court below isattacked is tbat 
tbe- debt held by the bank against the bankrupt was contracted prier 
to the acquisition by the bankrupt of the premises now claimed by 
him as'«xempt under tbe bomestead law of Missouri. 1 Rey, St. 
Mo. p. 4-52, § 269.5. 

The proof shows tbat at the time the original indebtèdness was con- 
tracted tbe land in question was held in common by the. bankrupt 
and bis father, Levi Dixon. Tbe original debt was contracted Jan- 
nary 28, 1874. It does not appear frôm tbe évidence whether the 
original debt was evidenced by more than one noté or not; buV it 
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does appear Ihat inJanuary, 187S, by agreement of parties, the Baid 
indebtedness was divided into fiye parts, and five new notes were 
given by tbe bankrupt for Bums ranging from $100 to $150. 

This was done, as thè record shows, for the purpose of bringing 
the notes within the jurisdiction of a justice of the peace, prior to 
the tiqie of the filing of Dixon's pétition in bankruptcy. Suit waa 
brought on them and judgments obtained before a justice of the 
peace, but no part of the judgments has been paid. The new notes 
■were given long after the acquisition by the bankrupt of the f uU title 
to his homestead. 

Was the taking of the new notes for différent amounts, for the pur- 
pose of enabling the bank to sue upon them before a justice of the ' 
peace, an accord and satisfaction of the original debt and the making 
of a new contract withlti the meaning of the homestead act? If the 
giving of the new notes was another agreement between the parties, 
differing in any material respect from the çriginal, then the old con- 
tract was extinguished and merged in the new. Whether the new 
agreement shall hâve the effect of satisfying the original claim dé- 
pends upon the terms, and especiaÛy upon the question whether the 
new promise is founded upon any new considération. 

The question is whether there was an agreement, upon suffioient 
considération, to cancel the old and enter into a new contract. 

It is not necessary that there should be an express agreement on 
the part of the créditer to proceed in case of default upon the new and 
not upon the old indebtedness. It is sufiÊcient if such appears from 
ail the factè and eircumstahces to bave been the intent of the parties. 
In the présent case such intent is suf&oiently shown by the cancella- 
tion of the original note; by the exécution of new notes in small 
amounts ; by the agreement to make new and différent notes for dif- 
férent sums so as to enable the bank tosue in a justice's court, which 
it could not do on the original claim ; by the bringing of suits on the 
new notes and by proving them, and f ailing to make any proof of the 
original debt against the bankrupt's estate. Babcock v. Hawkins, 23 
Yt. 561. 

Was there a sufficient considération for the new agreement? It is 
not claimed that any part of the original debt was actually paid, but 
it appears that the bank desired to divide the debt into a number of 
parts, and to take new notes for each part, so as to bring the claim 
within the jurisdiction of a justice of the peaoe. 

The agreement on the part of Dixon to make five new notes in ac- 
cordance with the request of the bank, and for the purpose named. 
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•was an agreement upon sufficient considération, ;atid it mast be held 
to hâve been an agreement to candel thé original contract and sub- 
Btitute for it the five new ooniracts, for otherwise the purpose of the 
contracting parties ko bring tbe daims within the jurisdiction of a 
justice of the peace would hâve been defeated. Upon this ground 
the decree of th^ district court; must be a£&rmed without considering 
the other questions argued by counsel. 
So ordered. 



CoY V. Pbbkins. 

\OireuU Court, D. Hcuiachusetts. August 3, 1882.) 

CosTS— Bomcitoe's Pebb. 

Wliere in an equity case, before any decree is rendered, an order dismissing 
the bill with costs is obiained, witliout notice to the défendant or hearing or 
considération of the case by the conrt, the solicitor's fee of $20 will not be 
allowed. 

Âppeal from the clerk's taxation of costs in a suit in equity allow- 
ing a docket fee of $20 to the defendant's solioitor under thèse cir- 
cumstances: At the term at which the case was entered, therparties 
appeared by their solicitors, and the défendant filed a demurrer to 
the bill. After the case had been continued for several terms, the 
plaintiff caused this entry to be made upon the docket : "Bill dis- 
missed by direction of complainant." 

The clerk stated bis reasons for the allowance> aa follows : 

"I based my décision solely upon the practice of the. clerk's office, under 
which an attorney fee of $20 is taxed for the prevailing party in every equity 
case disposed of by order of court, otherwise than upon agreement of parties. 
Previously to a décision by jMr- Justice dlifEord, that when an equity case is 
disposed of by agreement of parties the prevailirig party is not entitled to an 
attorney fee, such fee was taxed in evèry equity case disposed of ; but since 
that décision an attorney fee has not been taxed in such cases as corne strictly 
within Judge ClifEord'a décision, but has been taxed in every other equity case 
disposed of." 

The matterwas submitted to the oourt upon the report of the clerk, 
and the written objections filed by the plaintiff to the allowance <it 
this fee, without further argument. 

Causten Browne, fovp\a,mti3. 

B. M. Morse, Jr., and B. Stohé, Jr., for défendait. 



112 FEDERAL BEPOBTBB. 

Before Geay and Lowell, JJ, 

Gbay, Justice. The fee bill allows to the attorney of a prevailing 
party, in cases on the common-law side of the court, a docket fee of f 20 
on a trial by a jury or before référées; of $10, when judgment is 
entered without a jury; and of $5 when the case is discontinued. 
And the only provision that it makes for a similar fee to solicitors in 
equity, or to proctors in admiralty, is of the largest of thèse sums "on 
a final hearing," which it classes with a trial by a jury, or before 
référées at common law. Eev. St. §§ 823, 824. 

We are of opinion that upon the face of the statute the intention 
of the législature is manifest that it is only where some question of 
law or fact, involved in or lëading- to the final disposition actually 
made of the case, bas been submitted, or at least presented to the 
considération of the court, that there can be said to hâve been a final 
hearing which warrants the taxation of a solicitor's or proctor's fee 
of $20; as, for instance, where the court, on motion and argument, 
dismisses for irregularity an appeal from the district court, as, in the 
case before Mr. Justice Nelson of Hayford v. Griffith, 3 Blatchf. C. C. 
79, or where the plaintif discontinues, after the court has substan- 
tially decided the merits of the casé, either by an opinion expressed 
at the hearing upon the merits, as in the case of The Bay City, before 
Judge Brown, 3 Fed. Rep. 47, or by a previous interlocutory decree, 
as in Goodyear Dental Vulcanite Go. v. Osgood, decided by Judge Shep- 
ley in Pebruary, 1878. 

In Howe v. Shumway, October, 1865, Mr. Justice ClifFord, disregard- 
ing the practice of the clerk's office, held that where by agreement of 
the parties a bill in equity was dismissed with costs, no solicitor's fee 
should be allowed. 

By the settled practice in equity, the plaintiff, before any decree in 
the case, may obtain, as of course, an order dismissing his bill with 
costs. Gurtis v. Lloyd, 4 Mylne & C. 194; Cummins v. Bennett, 8 
Paige, 79 ; 1 Daniell, Ch. Pr. (5th Am. Ed.) 790-793. 

Th'e order in the présent case was entered in accordance with this 
practice, without notice to the défendant, or hearing or considération 
of the case by the court. The only issue which had been joined was 
an issue of law upon the demurrer to the bill, no évidence had been 
taken, and the case had not even been set down for hearing. 

The clerk's taxation must therefore be modified by striking out the 
docket fee to the defendant's soliciter. The statute having enacted 
thaï iw other compensation than as therein provided shail be taxed 
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and allowed to attorneys, solicitors, and proctors, and having pro- 
vided for a fee upon diseontinuance in cases at law only, no solicitor 's 
fee can be taxed in tbis case unless by tbe plaintiff's consent. 

As tbis appeal, thougb involying a small amount, présents a ques- 
tion of fréquent occurrence in practice, we bave consulted Judge Nel- 
son, and be concurs in tbis opinion. 

Taxation modified. 

NOTE. 

Fées Allowed to Offioers. Section 823 prescribés what fées are, al- 
lô vyed to the clerk, district attornej.'and otiier officers ;(a) and nothing can be 
taxed as costs for the services of attorneys, solicitors, or proctors, except oosts 
and fées énumerated in the statute;(6) but the fee bill does not preyent a 
court of equity from allowing counsel fées as costs in certain cases ;(c) so, 
whether counsel fées shall be allowed on a creditor's pétition for an adjudica- 
tion of bankruptcy rests with the cotirt.(tf) Costs can be taxed for pnly tvvo 
counsel of the same party.(e) An allowance of a solicitor's fee for. an bver- 
rûled exception to a master's report is hot proper!(/) District attorneys are 
recognized only as attorneys, and are compensated as such ilg) and thé allow- 
ance of costs to them is in the jurisdiction of the Judge, and not witliin tlie 
power of the officers of the treasury.(À) Where services were în part per- 
formed by one district attorney, and in part by his successor, the feës taxed 
will be distributed between them.(i) The statute is a positive ehactment,(J) 
and must be rigorously enforced.(&) The prevailing party is entitled buly to 
such costs as the statute aIlows;(Z) and when a charge for services is not 
found in the schedule of fées it must be rejected ;(m) but fées may be allowed 
for matters not therein enumerated.(w) A court of equity may allow costs 
not presented in the statute, and such as justice and equity may require.(o) 

Costs. Costs are not payable ont of the fund in controversy, (a) but each 
party is liable to the offlcer for fées for services performed for hiin witliout 
respect to which recovers judgment ;'(&)' and security niay be required from a 
non-resident.(c) Commissions of the sheriff or mnrshal on collections, and of 
the clerk for taking charge of the nioney, are part of the costs of theemt.{d) 
A party is not liable for costs for not doing what he was restrained by in- 
junction from doing ;(e) but where delay in suing was attributable to con- 

(o) V. S. T. CIgnrs. 2 Fed. Hep. 4ns. (?) Day v. Woodworth, 13 How. 363 ; Kneass v. 

(») Canter v. Amer. Ins. Co. 3 Pet. 307 ; The Rchnylkill Bank, 4 Wash. 0. C. 106. 
Baltimore, 8 Wall. 377; The LlTorpool Packet, 2 (m) Dedckiim v. Vose, 3 Bliitchf. IfS; Lyell v. 

Spragae, 37; Derry v. Hersey, 81 Law Rep. 473. Miller, 6 McLean, 422 j U. S. v; Smith, 1 Wood. & 

(c) In re Waite, 1 Low. 321 ; Ex parte Platt, 2 M. 184 ; U. S. v. Packages. 18 Law Hep; 284. 
Wall. Jr. 463. (n) Jordan V. Agawara Wuol Co. 3 Cliff. 233. 

(rf) In re Williams, 2 Bank. Reg. 83. (o)Spaiildlng v. Tucker, 2Sawy.Sa. . 

(«) In re Walte, 1 Low. 321. (a) National Bank v. Whltney, 103 U. S. 99. 

(/) Garretson T. Clark,' 17 Blatchf. 25«i S. 0. 15 (*> Caldwell T. Jackson, 7 Cranch, 276; In ro 

Blatchf. 70. Stover. 1 Cnrt. 93. 

(g) The Nassaa, Blatchf. Pr. 601. (c) Gross & P. ManaPg Co. v. Gerhard, 8 Law 

(A) U. 8 V. Ingersoll, Crabbe, 116. Bep. 136. 

(0 El parte Robblns, 2 Gall. 320. (d) Kitchen v. Woodfin, 1 Hnghei, 340. 

(/) The Nnssan, BlatoUf. Pr.60l. C«) Kearney T. A Pile Drltec, 3 f ed, B«p. 847. 

(le) Stimpson T. Brooks, 3 Blatchf. 4Sé. 

v.l3,no.3— 8 
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«ealment In the wrong-doer, costs were allowed.(/) ITo costs are allowed on 
dismissing a bill and croBa-bill.(gr) The allowance or non-allowance of costs 
in an admiralty cause is a matter of :discretion.(?i) The clejrk's fee of onedol- 
lar -with the note of issue, on appeàl in admiralty, put npon the calendar, is 
taxable.(i) Where thére are cross-libels in a case of collision, and both ves- 
flels were in fault, costs of both courts are ©jually divided.{J) The taxation 
of costs in a cause removed is governed by thèse sections; (fc) and where a 
suit is removed it brings along with it the costs as an incident ;(Q but the act 
of congress prescribing what costs may be taxed applies to such costs as 
accrue after the remoyal of the cause.(»ra) 

ExPENSES — AxLOWANOE, The statutè does not prohibit the allowance qf 
fiuch disburseiients as are rendered necessary by order of the court ;(a) so, if 
the rule of court requires papers or briefs to be printed, their expansés 
may be taxed as costs ;(6) so, the cost of printing the record oh appeal to the 
«upreme court,(c) or the record preparatory to a final hearing, maybe taxed ;((î) 
but the expense 6î printing testimony,(e) or a statement of the case, for the use 
of the judges, cannot be taxed as costs.(/) The cost of copies of asslgriments 
appropriate to the case may be taxed,(9) and the amount paid for télégraphie 
dispatchea in the suit is allowable, where by aASdavit it is shown to hâve been 
properiy and necessarily expended;(A) so.postagé paid ohthe transmission and 
retum of a commission may be allowed.(i) The expense of a survey may be 
charged against both parties in equal shares.(j") The expensea of such ihbd'els 
as are copies of modela in the patent-ofBce is allowable, (&) and their actùal 
value is taxable,(Z) but not the expense of proeuring other models;(wi) so the 
expense of the model of the inf ringing machine is not allowable ;(») lior is 
défendant entitled to the cost of proeuring a copy of plaintifE's patent.(a) Ex- 
penditurea for copies of pleadings andproofs are not taxable; and, in the 
absence of an agreement to thàt effect, the expense of reporting argument of 
plaintifE's counsel on final heaTing,(p) or the expense of a sténographie reporter, 
is not taxable as costs.(2) This section does not apply to costs for travel and 
attendance; thèse are îjlowed by rule of court, (r) 

(/) The Ohristopher Colnmbns, 8 Ben. 239. & N. Factory v. Corning,? Blatchf. 16 ; Spanldlng 

(jr) Prnno T./Bralidon ManuPg Co. 16 Blatchf. T. Tacker, 2 Sa-wy. Sa 
463. ; CO The Persévérance, 3 DaU. 938. 

(ft)Taylorv Woods, 8 Woods, 146. 869 The . («■) Hathaway vl Koach, 2 Wood. & M. 63, 

Emlly B. Sonder, IB Blatchf. tî5. (A) Hossey v.Bradtey,6'Blatohf. 210. 

(0 The Alice Talnter, 14 Blatchf. 225. (i) Pronty v. Draper, 2 Story, 199, 

( j) Vandcrbllt t. Reynolds, 7 Law Rep. 623. (» Whipple v. Cumberland C. Co. 3 Story, 84. 

(fc) Clare T. National City Bank, 14 BlateM. (fc) Hossey t. Bradley, 6 Blatchf. 811. 

445. <0 HathawayT.Hosch,2Wood.&M.«3. 

(OWarren V. Ives, 1 Plippen,356; Penrose v. (m) Hnssey T. Bradley, 6 Blatchf. 210 i Wood- 

Penrose, lPed.Rep.479!Kreagerv.Jndd, BFed. ruff t. Barney, 2 Fteh. 244 ; Hathaway v.Roach, 

Rep. 957. See Gilman T. Lihbey, 4 Cltff. 460. 2 Wood. &M.63. 

(m) Watren v. iTcs, 1 Plippen, 366» (n) Parker v. Bigler, 1 Flsh, 286. 

(«) Dennis v. Eddy, 12 Blatchf. 95. (o) Hathaway v. Roach, 2 Wood. ft M. 03; 

(t) Neff V. Pennoyer, 3 Sawy. 3365 Dennls ▼. Woodrnff v. Barney, 2Plsh. 244. 

Bddy, 12 Blatchf. 196 j Brooks v. Eyam, 2 Story, ( p) Hussey v. Bradley, 6 Blatchf. 210. 

663. (î) Bridges T. Sheldon, 18 Blatchf. 607. 

(c) Raiiroad Co. v. The CoUector, 96 0. S. 594. (r) Nichols v. Brunswick, 3 OUff. 88 ; Whipple 

(d) Jordan t; Agdwam Wool Co. 3 ClifT. 239. t. Cnmberland C. Co. 3 Story, 84 ; Hathaway t. 
<•) Hnster T. Bradley, fi Blatchl 210; Troy I. Roach, 2 Wood. & Jrl- 63. See Sebring r. Ward, 4 

Wa3h.c; 0.646, 



OOT V, FEBEINS. 



115 



DocKBT Fbb. The docket fee of $20 is the highest compensation allowed, 
and it can be allowed but once;(a) but -where there were three trials — the 
flrst resulting in a verdict for plaintifE, and tiie other two in separate verdicta 
for défendant — the defendant's attdmey is entitled to a docket fee of 620 for 
each of the three trials.(6) In a case tried twice by a jury, which both times 
disagreed, and thé case was dismissed, a doeket fee of oijly five dollars is tax- 
able.(c) A doeket fee may be taxed in one of a number of cases embraeed, by 
stipulation, in a single hearing.(d!) It cannot be taxed for an attomey not 
admitted to the bar of the court, nor one whosô name îs not on the- docket 
before the flling of the gênerai replication.(e) It is to be taxed in every case 
where a final decree is entered after replication flled.(/) There is no dis- 
tinction in admiralty between suits in rem and suits in personam.{g) " Trial " 
means a trial by juiy, and until the jury is sworn there is no trial.(ft) " Trial 
before a jury " applies only to cases wher« tlie controversy is terminated by a 
verdict and judgment thereon.(i) "Final hearing" is the submission of a 
case in equity'for determination.(j') The docket fee may be allowed, although 
libelant discontinues aftér a witness bas beën sworn ;(%) but it is not taxable 
on a motion for an order, by def ault, against stipulator8.(Z) If parties waive a 
jury trial, a docket fee of only $10 can be taxed.(m) It is allowable in the 
circuit court, when a cause on appe^l is on the caJendar for hearing, and dis- 
missed forwant pf security for costs.(n) A docket fee of $20 is taxable in 
cases of involuntary, but not in cases of yoluntary, bankruptcy.(o) If tried 
before the court, and the pétition dismissed, it may be allowed to defendant's 
attorney; but it cannot be taxed in favor of the attorpey of the petitioning 
creditor.(p) So, when there is no déniai and no contest, it ca,nnot be al- 
lowed.(g') Proeeedings before amaster upon a référence, for aja interlocutory 
purpose, is neither a trial nor a final hearing, and the docket fee cannot be 
allowed therefor; (r) nor can a docket fee be allowed upon exceptions to a 
commissioner 's report. (*) 

Dépositions. The attomey of the prevailing party is entitled to the pay 
ef $2.50 for each déposition admitted in évidence, when it is agreed that they 
may be read on the trial,(t) although the witness attended and was sworn and 
examined;(u) but if the déposition^ taken and used in the district court are 
read from the apostlés in the circuit court, no fee Is taxable in the circuit 
court.(B) The costs of taking a déposition de hene esse may be taxed,(w) but 
if the party dispenses with the déposition and examinés the witness, the 
costs of the déposition cannot be taxed ;(») nor will fées of lUegible deposi- 



(a) Troyl-fcN.'Pactory T. Corning, 7 Blatchf. 
16 ; Dedekam T. VoM, 3 Blatchf. 77. 

(») Schmieier t. Barney, 7 Fed. Rep. ISl. 

(e) Strafer v. Carr, 6 Fed. Rep. 466. 

(4> Goodyear S. V. Co. T. Oagood, 13 0. 0. S2S. 

(e) Ooodyear D. V. Co. v. Oagood, 13 O. G. 326, 

CO Goodyear D. V. Co. t. Osgood, 13 O. G. 326. 

(s-) The Young Mechanic, 3 Ware, 68. 

(A) MUler T. Scott, 2 Bank Reg.,6e; The Bhj 
City, 8 fad. Rep. 47. 

(0 Strafer T. Carr, « Fed. Hep. 466. 

(/) G<*ciayear D. V. Co. v. Osgood, IS a G. 826. 

(*) Th» Bay City, 3 Fed. Rep. 47. 



(0 Dedekam ▼. Vose. 3 Blatchf. 163. 
(m) Jonea t. Bchell, 8 Blatchf. 79. 
(«) Hayfordv.Grlfflth, 3 Blatchf. 79. 
(e) Miller r. Scott, 2 Bank. Reg. 86. 
(p) DaTldson r. Coate^ 6 Bank. Reg. 304. 
(;> m re Mead, 8 Pblla. 174. 
(r) Donghty v. MannPg Co. 4 Flsh. 318, 
(•) BeckwlthT. Eastoii, 4 Ben.3S7. 
' ' (0 Jerman t. Stewart, 12 Ped. Rep. a7L 
(») 3eckwlU) T. Eaaton, 4 Ben. 367. 
(*) Dedekain v. Vose, 3 Blatchf. 77. 
(w) Pry T. Yeaton,'l Crànch, 0. 0. 659. 
(c) Hathaway T. Roach, 2 Wood. fc M. 63. 
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tions be allowed.(jf) The fee for dépositions relates to testimony taken ort 
of court under such authority as will entitle it to be read aa évidence in court 
at the trial or hearing.(2) Courts of the United States will allow the same 
fées to any one taking a déposition as is allowed by the Kevised Statutes to 
clerks of courts and commissioners^a) but a fee for an ex parte afiSdavit 
in a proceeding for a preliminary injunction is not allowable.(6) — [Ed. 

(y) The Avid, 3 Ben. 434. (o) Jerman v. Stewart, 12 Fed. Eep. 27] 

(i) Tro; I. & N. Factor; v. Corning, 7 Blatcbf. (e) Stimpaou T. Brooks, 3 Blatcbf. iSi. 
16. 



Gallena ». HoT Spbings Eaileoad.' 
{Circuit Court, E. D. Arkansaé. April Term, 1882.V 

1. lUiLROADS— EjECTrtîO Passenoek fhom Teain. 

Where the légal right of a conductor of à railroad train to eject or remove a 
passenger from. the Cars exista, he must efEect theremoval at aproperplace 
and in a proper" manner, and withiio morë confusion, force, or Tiolence than 
is reasonablynècessary for the purpDse. i' i< 

2. Same— DuTT of Conductok m EjECTruG Passen&br. 

Bef ore a conductor can require à passenger to get oft thè cars he sKoUld stop 
the train at a station or dépôt, or •where he could be put ofl without injury or 
danger of iiijury. He has no right to forcibly eject a passsnger at such a place 
and in such a manner as his whim, Caprice, or malice may dictate or suggest. 

3. Same— Action— PnoriNCE of Jtoit. 

In an action for damages for violent éjection from a car by the conductor, it 
is the province of the jury to reconcile difiterence in the testimony, and to dé- 
cide as to the credibility of the witnesses, taking into considération the relalàon 
they sustain to the case, their probable motives, their demeanor, and their op- 
portunities of knowing and jSeeing the facts about which they testify, and the 
reasonableness or unreasonableness of their testiniony, in view of the knowl- 
edge of human nature, anà the established and' Undoubted facts in the case. 

4. ASSATJLT ON PaSSENOER. , . 

Where a conductor, with a loaded revolver in hts hand, approaches a passen- 
ger before malting any eïCort to induce him to get oft, and -when the passen- 
ger had not mad?, or threatened to make forcible résistance to his authority, 
the conductor is guilty of a groaa outrage. 

5. Same— Threats. ■■'.'■, 

With or without the use of a deadly •weapon, a conductor bas no rjght to 
compel a passenger, by commands or threats, to jump from a moving traini 

6. Railroad Companies-^Dutt of-^Liabilitt. 

The law rtiakes it the 'duty of railroad companies to employ coftipetent, safe, 
and civil men to disbhargéthe duties of a conductor, and for the assaults, in- 
juries, and wrengs infllcled on a passenger by a conductor in the courëtJ of his 
eniployment as such, therailroad Company is responsible. , 
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7. Same—Pamages—Bxbmplakt Damages. 

Where the plaintiiï was put off the train în an improper manner and in an 
improper place, he ia entitled to recover a reasonable compensation for bodily 
in jury, aud mental auSering and anguish, resulting from the assault; and 
■wliore the injury has been wanton ^nd malicious, a further compensatioa by 
ivay of punishment or exemplary damages, in the discrétion of the jury. 

Cascy Young and G. W. Gordon, for plaintiff. 

John M. Moore, for défendant. 

Caldwell, D. J., (charging jury.) The plaintiff, a citizen of Mem- 
phis, Tennessee, on the twenty-eighth of July, 1881, purchased an^ 
excursion coupon ticket from Memphis to Hot Springsand return, 
good until the thirty-first day of August of the S9,me year. lie trav- 
eled on this ticket from Memphis to Hot Springs, and on the eight- 
eenth day of August, with his wife and daughter, who had preceded 
him to the spriligs, took passage on defendant's train at Hot Springs 
to return to Memphis. When the conductor of the train came to 
plaintiff for his ticket, which he did according to custom 60on after 
the train left Hot Springs, the plaintiff tendered to him the excursion 
ticket before mentioned. This ticket the conductor refused tohonor, 
saying that before he could accept it the plaintiff muât présent it to 
the defendant's agent at Hot Springs', identify himself, and sign the 
ticket, and hâve the agent at that place stamp it. The plaintiff 
offered to identify himself to the conductor, and sign the ticket on the 
train, or to do the same before the agent of the défendant Company 
on the arrivai of the train at Malvern, but the conductor declined to 
permit him to do so, and required him to leave the train at once. 
The train was then stopped, and iu compliànce with the demand of 
the conductor the plaintiff got off, but on receiving assurance from 
one or more passengers on the train that his ticket was good, and to 
get on the car again, he did 80. v ' 

Thè conductor did not see the plaintiff at the time he got on after 
being put off, but in a short time'afterwards, seeing the plaintiff on the 
train, proceeded to put him off a secoild tihaè, in the manner and under 
the cireumstanCes detailedto you in the testimony. 

The questions in the case to hé detërmined by the court and jury 
are: ■ 

(1) Pid tlie conductor hâve a légal rigW to-put the plaintiff off the train? 
(2) If ïie had such right, wasit. exerçised in a proper manner and at a 
pioper place? (3) If the conductor had eithér no right to put the plaintiff 
olî the train, or if, having the right, he éxercîsed it in an improper mannéf 
and at an improper place, whât damageS shall the plaintiff reçoive for such 
«vrongful act? •:•,.■ 
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1. That the plaintiff purohased and paid for the excursion ticket 
mentioned, and that he was the hona Jide holder of the same at the 
time he was put oJBf the train, ia not contested. But there are certain 
conditions or stipulations contained on this ticket, to which the plain- 
tiff subseribed, the fifth of which reads as foUows : 

"It is not good for retum passage unless the holder identifies himself or 
herself as the original purchaser to the satisfaction of an authorized agent of 
the Hot Springs Kailroad ; and when offlcially signed and dated in ink, and 
duly witnessed and stamped by said agent, this ticket shall then be good only 
one day after such date, and in nô case after the thirty-first day of August 
foUowing date of sale." 

And thèse further stipulations comprise a part of the contract 
signed by the plaintiff; 

" tJnless ail the conditions on this ticket are f ully complied with, it shall be 
void," 

"In considération of the reduced rate at which this ticket was sold, I agrée 
to the above contract." 

The contract is signed by the plaintiff and the agent of the raîl- 
road Company, and immediately below the first coupon on the retum 
part of the ticket is this notification : 

« To PuECHASERS.— Read the contract and take notice that the retum part 
of this ticket must be stamped and your signature witnessed by a ticket agent 
of the Hot Springs Railroad before it will be honored for passage." 

The foUowing is the sisth clause of the contract subseribed by the 
plaintiff : 

"I, the original purchaser, hereby agrée to sign my name, and otherwise 
identify myself as such, whenever called upon to do so by any conductor or 
agent of the Une or Unes over which this ticket reads.' 

Confessedly this sixth clause, taken by itself, would imply that ail 
the holder had to do was to sig;n his ^me and identify himself as the 
original purchaser when caUed upon to do so by any conductor or agent 
of the railroad company, and that until such demand was made upon 
him he had nothing to ào. But in the opinion of the court this sixth 
clause does not annul or supersede the requirements of the fifth 
clause, but they both stand and are effectuai for the purpose for 
which they were severally intended. If the usual fuU-fare tickets 
issued to p^ssengers contained like conditions with those on this 
ticket, the purchaser whose attention was not expressly called to them 
bieJfore he took passage, and. who did not assent to them, would prob- 
abiy not be bound thereby. But where one without being induced 
thereto by fraud signs a contract for a special-rate ticket, the law 
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conclusively présumes he knows the contenta of such contract, and 
he is bound thereby. 

It follows, therefore, thai the plaintiff should bavé identified bim- 
self to an agent of the défendant company, and otherwise complied 
with the requirements of the fifth clause oif the contract, before taking 
passage on the train at Hot Springs, and that not having done so he 
had not, under the terms of the contract between himself and the 
company, the right to retum on that ticket. It matters not that the 
plaintiff was in fact the original purohaser of the ticket, and that he 
was ready and offered to sign the ticket, and identify himself as such 
to the conductor on the train, or to the agent at Malvem, upon the 
arrivai of the train at that place. This is a techni6al and strict légal 
construction of the contract, but it is one . the railroad company had 
a right to insist on; and standing on its strict légal rights under the 
■contract between itself and the plaintiff, the conductor had a right to 
refuse to honor the plaintiff's ticket, and require him to leave the 
<;ars ; and if the plaintiff declined to do so, the conductor had a strict 
légal right to remove him therefrom at a proper place and in a proper 
manner. "The law allows it, and the court awards it.'' 

2. But where the law gives the conductor this right, it at thesame 
tîme régulâtes the mode ofits exercise. Where the légal right to ejeot 
or remove a passenger from the cars exists, th^ law does not invest 
ihe conductor vnth the power to effect the removal at such place and 
in such mode and manner as his whim, caprice, or malice may dic- 
tate or suggest. But the removal must beeffected at a proper placé, 
and with no more confusion, force, or violence than is i*easonabIy 
necessary for the purpose. This is due to the other passengers on 
the train, no less than the passenger ejected. Bspecially is this rule 
applicable to a case where the passenger is on the train in good faith, 
holding a ticket for which he has paid the réquired price, but which 
he cannot legally require the conductor to honor, on account of a 
mère oversight to comply with some of its numérous conditions, or an 
honest misinterpretation of them on his part, or more likely from an 
utter ignorance of their existence. A passenger on a train under 
such circumstances is not to be regarded or treated as though he 
were a félon or an outlaw. 

Applying thèse gênerai princîples of law to the case at bar, I in- 
struct you that before the conductor réquired the plaintiff tb get off 
ihe train he should hâve stopped it at a station or dépôt where the 
plaintiff, if he had chosen so tb do, could hâve gbt off without danger, 
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or where, if he declined voluntarily to get off, he could hâve beeu put 
ofif without injury or danger of injury of any kind except such as he 
might necessarily and justly bring upon bimself by forcible résistance 
to the lawful authority of the conductor. Where the right to put a 
peaceable pasgenger off the train exists, it must be exercised at a sta- 
tion or dépôt. The humanity aud justice of the law will not permit 
a conductor to put such a passenger off the train at any place his 
caprice may suggest. . If .the law were otherwise, it would be in the 
power of a conductor to inflict great oppression ou a passenger whom 
he had the right to remove fromhia train. A passenger put ofif 
between stations on roads xunning through swamps or other unsettled 
districts might sufier great hardships, and even perish, bei'ore he 
could reaeh shélter or food. 

The conductor himseîf'tôstifies that the plaintiflf not only made no 
forcible résistance tohia authority, but that he never threatened nor 
intimated that it was bis purpose to do so at any time. He told the 
conductor that while he would offer no résistance to beîng put off, he 
would not voluntarily get off, because he believed hls ticket was good, 
and he wanted tp test his right to ride on it. The conductor farthei 
testifies that before making any efifort to induce plaintiff to get ofif the 
car the second time, he wept to the baggage car and proeured a loaded 
revolver, of the army size, with which he retumed to the car in which 
the plaintiff and other passengers were riding, and that holding the 
revolver in his right hand he laid his left hand on the plaintifif and 
conducted him to the platform of the car, and there required the plain- 
tiff to jump ofif, which he did while the train was running at a low 
rate of speed, and at a place where there was a ditch four or five feet 
deep, into which the plaintifif was precipitated. The place where this 
occurred was some two miles or more from any station or dépôt. The 
conductor says he was not angry or violent in his deportment to the 
plaintifif at this time, and that he did not forcibly fling him off the 
platform into the ditch. 

The plaintiff and many other witnesses who were in the car as 
passengers testify that the conductor was angry and insulting and 
threatening in his manner and language in a high degree, and that he 
hurled the plaintiff from the platform into a ditch six or eight feet 
deep, with great force and violence, when the speed of the train was 
from eight to twelve miles an hour, to the imminent péril of his life 
and limb. And the passengers testify that immediately after thrpw- 
ing the plaintifif from the train, the conductor placed himself in the 
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door of the passenger car, and flourishing his sk-shooter in the face 
of his passengers cried ont, "Is there anybody else in hère wants any 
ofthis?" 

It is jour province to reconcile ail différences in the testimony of 
the witnesses if you can do so,.but if the différence is irreconcilable, 
then you will give the crédit to thosc whom you believe speak the 
truth; and in determining who you will believe you will take into 
considération the relation they sustain to, the case, the probable mo- 
tives, if any, that influence them in giving their testimony, their 
demeanor on the stand, their opportunities to know and see the facts 
about which they testify, and the reasonableness or unreasonableness 
of their testimony, in view of your knowledge of human nature, and 
the established and undoubted facts in the case. 

The following is an extract from the testimony of the conductor: 

£y the Court. Question. Had the plaintlff hlmself exhibited any weaponî 
Answer. No, sir. Q. Had he made any forcible résistance? A. No, sir. 

£y Mr. Moore. Q. Do I understand you to state that it was your object in 
getting that pistol to preveat thèse passengers from assisting Gallena on the 
tarain; that you thought from their statements they were goinor to iuterfere? 
A, Yes, sir ; that is my simple reason. 

8y Col. Young. Q. That you got that pistol for the purpose of using ifc on 
Gallena or some one else? A. No, sir. 

By the Court. Q. You say that plaintifE had not made auy forcible résist- 
ance, or ofEered any? A. No, sir. Q. Had he intimated any? A. Not that 
I heard. Q. Had any person made any exhibition of violence towarda you? 
4. No, sir; except by language. Q. When you found that he was on the 
train what effort did you make to put him ofE, or induce him to get off before 
you got the pistol? A. None whatever. Q, What kindof a pistol wasit? 
A. It was a revolver, army size; six-shooter. 

In approaching the plaintiff in a menacing manner with a loàded 
army revolver in his hand, before making any effort to induce him 
to get off, or to put him off, and when the plaintiff had not made, or 
threatened that he would make, any forcible résistance to his author- 
ity, the conductor was guilty of a gross outrage, not only on the 
plaintiff, but as well upon ail other passengers whose lives would be 
put in péril by the use of such a deadly weapon in the car, and who 
could not fail to be justly alarmed and disturbed by its exhibition 
under the circumstances. Conductors hâve no right to draw a deadly 
weapon on a passenger who is quiet and peaceable, and who has not 
offered, and is not threatening, any violence to the conductor or 
other passengers. Deadly weapons of such a character are never to 
be brought into réquisition by a conductor of a passenger train ex- 
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cept to prôteot himself, or the passenger? under his charge, from 
deadly ot unlawM assaults. He cannot coUect f ares, or compel 
passengers traveling without tickets to jump from a moving train, by 
the Use or exhibition of suchSa weapon. And with or without the 
use of a deadly weapon he has no right to hurl a passenger from 
a moving train into a ditch. And to compel the passenger, by com- 
mands or threats, to jump from a moving train into a ditch, is as 
much a violation of the law and the îights of the passengers, as if 
the conductor had hurled him from thé car by aotual physical force. 
The office of conductor of a passenger train is an exoeedingly im- 
portant and responsible onff. There are few positions which demand 
of their incumbents more good judgment and self-possession. Not 
only the peace and comf ort, but thë lives as well, of passengers are in 
their keeping, They must not, by any act of their own, disturb the 
one or endanger the other. They hâve to deal with ail classes of 
peoplè. They daily come in contact with the unscrupulous and diç- 
honest, who are seeking to defraud the railroad company of what is 
justly its due, and are often grossly insulted by thé ignorant and 
vulgar for a lawful and proper disçharge of their duties. It is o))vi- 
ouB that if a conductor was to attempt tO; redress every personal 
insuit, or eijter a boisterous quarrel with every vulgar and rude per- 
son who might invite it, there would be no peace or saf ety for his pas- 
sengers. He must décline ail such contests. He can take action 
only in those cases wherq, the rights of the railroad company, or the 
peace or safetyof the passengers under his charge, or his ownsafety, 
demand it. And then he can only act in the mode and manner 
heretofore indicated, accomplishing what he has a right to do in the 
given case with as little force, violence, and confusion as is practicable 
and reasonable under the circumstances. 

The remarks of one or more of the passengers to the plaintiff when 
' put o£E the train the first time, to the effeot that his ticket waa good, 
and to get back on the train ; that if he paid his f are the conductor 
would probably appropriate it to his own use, — were uttered, the con- 
ductor himself testifies, without any exhibition or threat of violence, 
and, however irritating to the conductor, constituted no justification 
or excuse for his subseq[uent tréatment of the plaintiff, nor for his 
menacing with a six-shooter a car fuU of peaceable passengers. 
Words, however irritating or apjprobrious, will not justify an assault by 
one under no spécial obligation to keep the peace; much less will 
ihey justify an assault by a conductor, who is, by virtue of his posi- 
tion, not only bound to keep the pe'àce himself, but whose duty it is 
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to maintain peace and order in the cars, and protect the passengers 
in his charge from assaults and violence, 

The law requires railroad companies to carry their passengers safely 
and treat them respectfuUy. They are under obligations to use 
proper précautions and exertions.to protect passengers while in the 
cars from the violence and insults of Etrangers, and co-passengers, 
and they are bound, of course, to protect them from the assaults, 
insults, and violence of their own conductors and servants. They 
sélect and appoint their own conductors -without consulting their 
passengers, and it is but reasonable that they should be held respon- 
sible for any act of violence to the passengers of which the conduct- 
ors may be guilty. The moment the passenger enters the car he is 
more or less under the control of the conductor, and subject to his 
orders. Fit or unfit, humane or brutal, good-tempered or morose, the 
passenger is comparatively helpless, and may be obliged to submit 
for the time without any means of redress. Pendleton v. Kinsley, 3 
Cliff. 416. The law, therefore, makes it the duty of railroad compa- 
nies to employ compétent, sober, and civil men to discharge the respon- 
aible duties devolving on a conductor; and for the assaults, injuries, 
and wrongs inflicted on a passenger by a conductor, in the course of 
bis employment as suoh, the railroad company is responsible. 

If, applying the rules of law I hâve laid down to the testimony in 
this case, you find that the plaintiff was expelled from the car in an 
improper manner and at an improper place, the plaintiff is entitled 
to a verdict at your hands, and the only remaining question is as to 
the amount of damages you will award him. 

3. This makes it necessary for the court to instruct you with référ- 
ence to the rules adopted by the law to guide and govern you in 
measuring and ascertaining suoh damages. 

Damages are of two kinds : (1) Actual or compensatory damages ; 
(2) exemplary or vindictive damages, or, as it is sometimes called, 
"smart money." The plaintiff claims to recover both. 

If you find the plaintiff was put off the train in an improper man- 
ner and at an improper place, then he is entitled to recover a fair 
and reasonable compensation for the bodily injuries sustained, and 
the mental suffering and anguish resulting from the assault, indig- 
nity, and insuit inflicted upon him in the présence of his wife and 
child, and the other passengers on the train. The plaintiff is not 
required to prove by witnesses what would under the circumstances 
be a just and fair compensation for the mental and bodily suffering 
inflicted upon him. 
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"The law leaves the ampunt to your sound judgraents, reasoiiab!}', fairly 
and diapassionately exeroised. ïhis it does from necessity. If one maii owes 
another so many dollars, or has taken from him so much property, there is some- 
thing to measure (as the law expresses it) the amount of the damages or the 
recovery. But in an action of this kind the law ia unable fo furnish you 
with any deflnite rule to measure the damages. It confides it to the sound, 
temperate, deliberate, and reasonable exercise of your functions as jurymen." 

The circumstances which will authorize the infliction by the jury 
of exemplary damages or smart ruoney is thus stated by the suprême 
court of the United States : 

" "VVhere the injury has been wanton and malicious, or gross and outrageous, 
courts permit juries to add to the compensation for actual damages some- 
thing further by way of punishment or example, which has sometimes been 
called Smart money. This has always been left to the discrétion of the jury, 
as the degree of punishment to be thus inflicted must dépend on the pecnliar 
circumstances of each case. " Day v. Wooduworth, 13 IIow. 371 : Milwaukee 
R. Co. V. Arms, 91 U. S. 489. 

You will inquire and décide whether, considerlng ail the circum- 
stances in évidence in this case, it cornes witliin this rule, and is one 
in -which, in addition to compeusating the plaintiff for bis actual 
damages, the défendant shouid also be punished in damages for 
example's sake. 

If you décide to go beyond the limite of compensation to the plain- 
tiff, and enter intothe field of exemplary damages, then it is your 
duty to put yourselves in the situation of the parties as near as may 
'be; tolook at ail the circumstances under which the conductor actcd — 
at those which are claimed to aggravate and at those which are 
claimed to mitigate the acts complained of ; and in this connection 
you may consider the character and disposition of the conductor as 
disclosed by the évidence ; whether other passengers holding tickets 
similar to that of plaintiff's were permitted by the conductor to ride 
to Malvern and there identify themselves and bave their tickets 
stamped, and whether the railroad company, with a fuU knowledge of 
ail the facts, approved the action of the conductor and retained him 
in its service. While, in the language of the suprême court, "it is 
left to the discrétion of the jury" to détermine the amount of exem- 
plary damages they will aw^rd in cases where they find the injury 
has been wanton and malicious, or gross and outrageous, yet this is 
not a discrétion to be wildly, wantonly, or recklessly exercised, but it 
is a discrétion to be guided and eontrolled by the deliberate and im- 
partial exercise of common sensé and sound judgment. 
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And if you find this is a case calling for thô imposîtion of exern- 
plary damages, you should not, in an efEort to punish the défendant 
for the malicious, gross, or excessive action of it^ conductor, your- 
selves commit an excess by awarding to the plaintiff an extravagant 
or unreasonable amount. 

You are the sole judges of the facts in the case, the credibility of 
the witnesses, and the weight to be given to their testimony. 

The jury retumed a verdict for the plaintiff for $4,900. 

The défendant filed a motion for a new trial upon the ground the damages 
were excessive. This motion, before argument upon it, was withdrawn ; the 
plaintiff agreeing to receîve $4,000 in satisfaction of his judgment, in con- 
sidération of the Bpeedy payment oî that sum and the withdrawal of the 
motion. 



Pote v. Nxohols and others. 

(Cireuit Court, D. Ctàifornia. July 24, 1882.y 

1. Patents for Inventions— Similab Contbivances.. 

Where defeudant's machine employs the same contrivance as the machine 
of the plaintiff, it is an infringement, although it may be an improvement upon 
plaintilï'a patent. 

2. Utilitt— EviDBNcœ of. 

If the several features or inventions separately claimed by compla^inant are 
adtnitted to be useful when employed in defendant's machine, it is tvidcuce of 
their usefulnessin the machine of the complainant. 

In Equity. 

Sàwver, C. J., (prally.) In the case of Foye v. Nichols I hâve 
reached a conclusion. It is a patent case — a patent plow or pulver- 
izer.' One party calls his implement a plow, the other calla his a 
pulverizer, I am satisfied, on an examination, that the first, fourth, 
and fifth claims are infringed, and that the patent is a valid patent 
as to those claims. I do not think there is any anticipation. The 
point most relied upon is as to whether the blades of the com- 
plainant' s plow are concavo-convex "transversely." The argument is 
on the word "transversely." I think the argument is hypercritical, 
on the strict mathematical scientifio définition of the term "trans- 
verse." ' 

The drawings show exactly the f orm, and the model also, whieh the 
défendant himself présents, so that there can be no doubt as to what 
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the party means. The dra^wing and model give preoisely the forna in 
■which thé blàde when bent on the shaft of the defendant!s machine 
takes, which défendant calls "dishing," and the oomplainant "concavo- 
convex." The fact that the oomplainant christens his impiement a 
"plow," and the défendant his a "pulverizer," cannot affect the char- 
àcter or opération of either machine, as shown by the. modela and 
drawings, which constitute important parts of the description. So, 
whether the term "concavo-convex transversely" describes the com- 
plainant's blades with strict mathematical or scientific précision and 
accuracy, cannot affect the character or opération of the impiement, 
as shown in the modela and drawings. The whole, taken together, 
showa what his meaning is. 

The défendant does not mak© |iia blades qui^e so wide as the oom- 
plainant Buggests, but the blade performs the saine service in substan- 
tially, nay, preoisely, the same way. I do not think there can be any 
misunderstanding as to what the complainant means by his descrip- 
tion ; that is to say, the description of th& impiement and its opération 
in the spécifications and drawings. There caû be no doubt but that 
the défendant'» blade performs the same opération in precisely the 
same way. There was some criticism on the single shaft of com- 
plainant, and on the draft àt rîght angles to the axis of motion. But 
defendant's two plows or pulverizers — whatever they may be called — 
are on a single shaft, — ^jointed, it is true, but still a single shaft. There 
is in his machine a contrivance by which he can set his opposite plowB 
absolutely at right angles, or at any desired inclination, in order to 
accommodate itself to the différent varieties of soil. This may possi- 
bly be an improvement, but if so, he still uses the two plows on oppo- 
site ends of the shaft, with their screws running in opposite directions, 
the one counteracting the strain of the other in the opposite direction. 
He embraces the complainant's invention, and even if the complain- 
ant's plows on the opposite ends of the shaft are set at an angle, the 
draft would be at right angles to the gênerai line of the axis of révolu- 
tion of the entire machine. 

The other point that was very strenuously argued and dwelt upon 
was as to whether the complainant's invention is useful or not. 

It was contended that the évidence is insufficient to show its useful- 
ness. If we concède, for the purpose of the argument, that the com- 
plainant's own testimony on the question of usefulness left it in doubt, 
it is still one of those cases which so frequently arise where the 
défendant uses the précise features of the prior machine, and still 
insists that they are not useful ; and in this case his machine man- 
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jiestly dépends on those éléments. In fact, it is ail there îs of the 
defendant's machine, bo far as its opération as a plow or pulverizer 
is concerned, and the several features used are separately daîmed in 
plaintiff's patent. He testified that bis machine is useful ; by far the 
most useful machine for the purposes intendedili existence. If, then, 
the several features or inventions separately claimed by the claim- 
ant are useful in^the defendant's machine, they ,piust be useful in the 
other. Without Ihose features, covered by the several claims sus- 
tained, there would be no machine of the défendant. 

Defendant's patent doesnot cover those fealtureà, and for the reason 
that they are anticipated by Foye. It orlly covers those features in 
combination with some other minor features. It certainly embraces 
thé: features of the cbmplainant's machine, and they are the operative 
éléments of defendant's machine, without which his machine mani- 
festly -would not work' welL 

The complainant çïaims the several subfeâtures or combinatiohs 
fieparately, and ail are used in defendai).t 's* machine, which is admittéd 
to be useful. That is ample évidence of their usefulness. Those are 
thé main points on which the contest arises, and on which the ar- 
gument was expendëd. " •■ 

I think that the patent is a valid one as to thèse three claims, the 
first. fourth, and fifth; and the defendant's machine infringéa each of 
those three claims. 

- There must be a decree for complainant with référence to those 
claims, and it must be reférrëd to the standing master to asoertain 
thô profits. It is 80 ordered. 



CoAST WuECKisa Co. and others v. Phœnix Insubanob Co., o§ 

Brooklyn. 

(Circuit Court, B. D. New York. July 8, 1882.) 

1. Admikai/tt— Maritimb SBRvicB-+-Ai>JusTmG Genebai. Avehage. 

Services performed by average adjusters, including expenses, disbursements, 
and charges incidental to ascertaining and adjusting the proportionate share 
chargeable to the cargo of the expense incurred in saving and dlscharging the 
cargo, and dehvering it, are maritime in their nature ; and an express contract 
for such services is a maritime contract and cognizable in tlie adiniralty. 

2. Samb— Salyage— Wbhcking Compant. 

' Services performed by a -wïecking company in saving the cargd of a stranded 
vessel and transporting it in différent lots to a place of .salety, ùnd there stor- 
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ing it, are continuous services ; and every part ofthe cargo was interested in tie 
■whole of it, and sliould bear ita due proportion of tlie whole expense of saving 
ail that Tvas saved. 
3. Balvage— Measuhb of Compensation. 

In estimating the compensation to be made for salvage services, net only ia 
the service in the particular case to be regarded, but the reward is to be 
looked at, that it may induce aid on future occasiona, by compétent salvors to 
other property in distress ; and the equipment of the Coast Wrecking Company 
■with steamers and pumps and wrecking material and skilled men, and ita 
readiness to act at a moment'a notice, must be considered, 

George A. Black, for libelants. 
Thomas E. Stillman, for respondent. 
In this case I find the f ollQwing f acts : 

The libelant the Coast Wrecking Company, afc the timea hereinafter men- 
tioned, was a corporation created by the State of New York, and authorized 
to own and hire vessels, and use them in salvage services. It had a capital 
of $222,000, invested in steamers and wrecking material, and a store-house, 
and from 33 to 35 men constantly employed, with an experienced superin- 
tendent, receiving a salary of from $4,500 to $9,000 a year, and its men and 
vessels were always ready to start at an instant's notice for the relief of a 
vessel indistress. The Phœnix Insurance Company, the respondent, was 
and is a corporation authorized to carry on, and carrying on, the business of 
marine- insnrance. The libelants Johnson, Higgins, and Krebs were carry- 
ing on the business of average adjusters in the city of New York, as copart- 
ners, under the flrm name of Johnson & Higgins. 

On, the flrst of January, 1879, the steam-ship Vindicator sailed from Fall 
Eivei:, Massachusetts, with a gênerai cargo of merchandise on board, bound 
to Philadelphia. On the fourth of January the Vindicator stranded on the 
shore of Long Island, near Moriches, and became in great danger of ultimate 
total destruction, with her cargo. She was stranded just inside the outer bar, 
heading towards the beach, with her stem to the inside of the outer bar, very 
low down in the water, listed to port about 45 deg., and covered completely 
with ice. The place where she lay was about 70 miles from the nearest har- 
bor, and was one of the worst spots on the Long Island shore for rendering 
assistance. The weather was very cold, and ice formed ail over the vessel. 
The lower hold was entirely full of water, and in the between-decks the 
water was as high inside as it was outside, and she was completely full at 
high water on the port side. 

The Coast Wrecking Company, through its System of shore agents, reeeived 
at New York, on the day that the vessel was stranded, notice of the fact 
through a telegram from its coast patrol. On the same day the company sent 
out from New York its steamer Eelief and the schooner John Curton, with 
men and materials for the relief of her vessel and cargo. The Helief and the 
John Curton arrived along-side of the Vindicator at 3 o'clock on the morning 
of January 5th. W. Clyde, the owner of the Vindicator, arrived on board of 
her early on that morning, and conferred with her master and with the agents 
of the Coast Wrecking Company in regard to saving the property. A steam 
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pump was put at work at 6 o'clock p. m., and was kept at work through the 
night, and on the moraing of the 6th another large steam-pump was put in, and 
both pumps were worked during the night of the 6th, but they had no efifect in 
reducing the water in the vessel, and work with them was discontinued. On 
the evening of the 5th the schoonera S. L. Merritt and H. "W. Johnson, owned 
or controlled by the Coast Wrecking Company, were sent to the Vindicator by 
that Company. On the morning of the 6th the eompany commenced discharging 
the cargo of the Vindicator into schooners. ïhe schooners, as fast as they were 
fllled, were taken to a store-houseon Statenisland, owned by the eompany, and 
their cargoes were there unloaded. The cre w of the Vindicator were discharged 
on the sixth of January. The Coast Wrecking Company, by its representar 
tives, employed laborers from the neigbboring settlements, who assisted the 
officers and crews of the Eelief and of the schooners in discharging the cargo. 
A few days after the discontinuance wf the pumping the Coijst Wrecking 
Company made an examination of the outside of the Vindicator through 
divers, and found nothing on the outside to show any breaks along the seams. 
Before the twenty-ninth of January nearly ail of the cargo was out of the 
vessel, and in the store-house at Staten Island. Some cargo was taken from 
the Vindicator on the thirtieth and thirty-first of January, and on the flrst and 
second of February. On the eighth of February an examination of her hull, 
inside and out, was made by divers. Her keel was found to be broken in sev- 
eral places, and her bottom to be badly injured under her boilers. It was then 
determined that she eould not be saved, and the Relief returned to New York 
with the John Curton on the ninth of February, taking with her strippings of 
the Vindicator, with several hundved dollars. On the twelfth of February 
the Vindicator broke up and came on shore. 

Among the cargo of the Vindicator were 341 baies of print goods consigned 
to the Eddystone Manufacturing Company : S cases and 8 boxes of yarn, con- 
signed to Hall & Co. ; and 12 cases and 2 boxes of hats, consigned to Iilppln- 
cott, Mitcliell & Co. AU of thèse goods were insured by the Phœnix Insurance 
Company, and the consignées of them abandoned them to that eompany shortly 
after the strandlng of the Vindicator. and that eompany accepted the abandon- 
ment. On the tenth of January, 1879, the Phœnix Insurance Company, with 
other owners of cargo, signed an average bond, of whlch, the followlng Is a 
copy, the part put in braekets in this copy being in vvriting In the original, 
and the rest being a printed form, there belng no brackets in the original: 

"Average Bond. Whereas, the [steamer Vindicator,] whereof [Rogers is] 
master, having on board a cargo of merchandise, sailed from the port of [Fall 
River] during the month of [January inst.] bound for li-'hiladelphla,] and in 
the due proseeution of her said voyage [encouutered heavy weather, and got 
ashore near Moriches, Long Island, where she now lies. When news of the 
disaster was reeeived at New York the Coast Wrecking Company's vessels 
and men were sent to the steamer, and the cargo is now being discharged and 
sent to New York. The owners and agents of the steamer Vindicator are 
hereby authorized to settle the salvage for any sum that may be agreed upon 
between the salvors and underwriters in New York or Philadelphia Inter- 
ested, or, in the event of a suit, for such sum as may be awarded by court,] 
by whlch means certain losses and expenses hâve been ineurred, and other 
v.l3,no.3— 9 
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expenses hereafter may be incurred, in conséquence thereof, which, according 
to the usage of this port, may constitute a gênerai average, to be apportioned 
on the said vessel, her earnings as freight, and the cargo on board said vessel, 
and other charges thus incurred, may apply to and be due from speciQo inter- 
ests. Now, we, the subscribers, owners, shippers, consignées, agents, or 
attorneys of certain consignées of said vessel and cargo, do hereby, for our- 
selves, our executors, and administrators, severally and respeetively, but not 
jointly, or one for the other, covenant and agrée to and with [Johnson & 
Higgins] that the loss and damage aforesaid, and other incidental expenses 
thereon, as shall be made to appear to be due from us, the subscribers to thèse 
présents, either as owners, shippers, consignées, agents, or attomeys of certain 
consignées of said vessel or cargo, shall be paid by us respeetively, according 
to our parts or shares in the said vessel, her earnings as freight, and the said 
cargo, as shall belong or be consigned to us, or shall belong or be consigned to 
any person or persons with whom we are co-partners, agents, or attorneys, or 
in any manner coneerned therein, provided such losses and expenses before 
mentioned bfe stated and apportioned by Heniy W. Johnson, A. Poster 
Higgins, [and William Krebs,] average adj asters, in accordance with the 
established usage and laws of this state in similar cases. And we do fùrther 
bind ourselves to furnish proraptly, on request of said adjusters, ail such in- 
formation and documents as they may require from us to make said adjust- 
ment. And for the true performance of ail and singular in the promises, we 
do hereby severally bind ourselves, our respective heirs, executors, and ad- 
ministrators, to the said [Johnson & HigginsJ in the pénal sum of [ten thou- 
sand ($10,000) dollars] lawful money of the United States. In witness whereof 
we hâve to thèse présents set our hands in the city of New York this [tenthj 
day of [January,] in the year of our Lord one thousand eight hundred and 
seventy-[nine.]" 

The Vindicator was a large and valuable océan steamer built of iron, The 
total value of the cargo saved was $41,340.37, in its damaged condition. The 
total value of the strippings saved from the wreck was $718.62. There waa 
no freight saved. The cargo saved was owned by 124 différent interests. 
The principal interest in the saved cargo was that of the Phœnix Insurance 
Company. Of the 841 baies of print goods consigned to the Eddystone Manu- 
facturing Company, andinsured by thePhœnix Insurance Company, 339 were 
saved, of the value, as damaged, of $12,442.14. A part of the yarn insured 
by the Phœnix Insurance Company was saved, of the value, as damaged, of 
$163.36. A part of the bats insured by the Phœnix Insurance Company was 
saved, of the value, as damaged, of $23.80. Of the 339 baies of print goods 
saved, ail but 51 were ont of the Vindicator and in the schooners on the flf- 
teenth of January, and were in the store at Staten Island on the 16th and 17th. 
On the 20th, 42 more were taken out of the Vindicator, and were in said store 
on the 22d, and the remaining nine baies Were taken out of the Vindicator 
on the 26th, and were in said store before the 29th. The yarn and the hats 
were in said store on or before the 22d. The services of the relief extended 
over 37 days. She had a crew of 14 men, ail told ; was fitted with steam 
pumps ; and was worth, with her outflt, about $65,000. The schooner John 
Curton was in service 37 days. She had a crew of six men, ail told, and was 
worth about $3,000. She was owned by Capt. Merritt, the superintendent 
of the coast wrecking company, and performed hard service, being always 
near the Vindicator, and being used as a lighter between the Vindicator and 
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the other schooners. Her owner chartered her, with her crew, to the Coast 
"Wrecking Company for $40 a day. She was net to share in the salvage. 
ïwenty-one days of her service were prior to the twenty-3ixth of January. The 
achooner H. W. Johnson was in service 18 days, ail prior to January 23d. 
She had a crew of seven inen, ail told, and with her working équipaient was 
worth about $12,000. She was owned by the Coast Wrecking Company. 
The sehooner S. L. Merritt was in service 13 days, ail prior to the nineteenth 
of January. She had a crew of six men, and a wrecking equipment, and, with 
her equipment, was worth about $12,000. She was owned by Captain Mer- 
ritt, and he chartered her to the Coast Wrecking Company for $40 a day, and 
Jier equipment for $15 a day. She was not to share in the salvage. The 
Coast Wrecking Company also sent two divers from Kew York, to whom 
they paid wages ranging from $5 to $10 a day each. They sent also three 
foremen, two engineers, and two flremen, who were paid $5 or $6 a day each. 
They also sent one man in their regular employ, whose wages were $60 a 
month, and 10 wreckers, who were paid $2 a day each. Ail the other labor 
and assistance that were given to the Vindicator and her cargo were obtained 
from the neighboring settlements, and were paid for by the Coast Wrecking 
Company. Laborers to the number of 44 were employed on the sixth of 
January ; 42 on the 7th ; 37 on the 15th ; 28 On the 5th ; and 21 each on the 
ilth and 25th. On the 6th, 14 laborers worked ail night ; on the 7th, 11 
worked half of the night; on thel3th, 17 worked half of the night; and on 
the 19th, 4 worked ail night. The wages of thèse men were paid by the Coast 
Wrecking Company, and were $2 a day with board, and $2.50 a day without 
board, None of thèse employés share in the salvage. 

On the seventh of January the sehooner S. L. Merritt deposited a cargo of 
merchandise, from the Vindicator, in the store at Staten Island. On the 8th 
the sehooner John Curton deposited there a cargo of merchandise. On the 
12th the sehooner S. L. Merritt deposited there another cargo. On the 14th 
the sehooner H. W. Johnson deposited there a cargo. From that time on a 
cargo was deposited there every two or three days until the twenty-second of 
January. The cargoes wero in good order except being wet. The total 
expenses of the Coast Wrecking Company for the hire of the sehooner John 
Curton, and the hire of the sehooner S. L. Merritt, and for the superintendents, 
foremen, divers, engineers, laborers, and others employed by them at the 
Vindicator, and for ail other charges of every kind, except the wages of the 
crews of the Kelief and the H. W. Johnson, and the expenses of running the 
Kelief, were $7,870.40. Of thls sum $5,666 was incurred prior to the twenty- 
second of January, and $6,284 prior to the 26th. From the time the Relief 
went to the assistance of the Vindicator until ail her cargo had been saved 
and she had gone to pièces, on February 12th, work was done night and day, 
when work was possible, for the préservation of the property by the Coast 
Wrecking Company and its employés. The labor of saving the cargo was 
dangerous for the men and vessels employed. The weather was stormy, and 
no port of refuge was near. The cargo had to be got ont by divers, and this 
was rendered more difiScult owing to the shîp having settled in the sand and 
being hogged, which jammed everj thing between the decks. AU of the cargo 
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which was saved was brought to New York and delivered to the owners, except 
a small part unidentifled, which, with the savings o£ the wreck, was sold. 
After the Coast Wrecking Company took charge of the Vindicator, the libelants, 
Johnson & Higgino, were employed by her owners to render, and they did 
render, the necessary services at New York in corresponding with the con- 
signées, ascertaining the valuations, and identifying the cargo, and taking 
gênerai charge of the interests of ail concerned. And their services in this 
regard, including their stàtement and apportionment, hereafter mentioned, in 
respect to the cargo delivered to the respondent, were reasonably worth the 
sum of $1,223.82. This does not include any commission to them for collect- 
ing and paying the salvage. On the ninth of January they issued the foUow- 
ing circular to the shippers and consignées of the Vindicator's cargo' 

« New York, January 9, 1879. 
" The steamer Vindicator, from Fall Kiver for Philadelphia, went ashore 
near Moriches, Long Island, where she now lies. Assistance has been sent to 
her, and her cargo is being discharged and sent to New York. To enable us 
to identify and deliver cargo we need a copy of your invoice. "Will you please 
send it to us as soon as possible, and state where you are insured, and in what 
Company. Any information in regard to cargo saved can be obtained from 
the undersigned. Johnson & Higgins." 

A copy of this notice, which had been sent to the Eddystone Manufacturing 
Company, was forwarded by it to the PhœniX Insurance Company, and was 
received by the latter company on the eleventh of January. Johnson & Hig- 
gins paid to the store-keeper at Staten Island $100 for receiving, identifying, 
and delivering the cargo. They paid to a profeSsional appraiser $275 for 
appraising it. They made an elaborate stàtement in the form of a gênerai 
average stàtement, in which they apportioned the charges of the coast wreck- 
ing for salvage and spécial disbursement, and their own disbursements and 
charges, among the owners of the cargo and the wreck. Such disbursements 
and charges were in accordance with the established usage and laws of the 
state of New York in similar cases, and the losses, expenses, disbursements, 
and oliarges which they so stated and apportioned were stated and apportioned 
by them in accordance with the established usage and laws of the state of 
New York in similar cases. They hâve already received on account of their 
disbursements, charges, and services, from the owners of the Vindicator and 
from the «wners of the cargo, abôut $3,000. The Coast Wrecking Company 
has agreed with ail parties interested, except the respondent, upon a salvage 
of 50 per cent., and has received the sum of $14,465.16 for such salvage. The 
value of the property exposed to loss in rendering the salvage service was 
$92,000. The equipment of the Coast Wrecking Company is kept up at a 
large expense, and is in active service only about one-quarter of the time, 
and during the intervais of rest the men are fed and paid at an average expense 
of $50 a month for wages, and $25 a month for keep for each man. A reasona- 
ble salvage reward for the services performed by the Coast Wrecking Com- 
pany, in respect to the property received by the respondent, is 50 per cent, of 
the value of such property, which salvage really amounts to $6,314.65, but 
it was taken in the court below at $6,314.10. 



COAST WEBCKING CO. V. PHŒNIX INS. 00. 133 

From the foregoing facts 1 find, as conclusions of law, tbat the 
libelant the Coast Wrecking Company is entitled to a decree against 
the respondent for the sum of $6,314.10, with interest on said sum 
at the rate of 6 per cent, per annum from May 2, 1881, the date of the 
decree of the district court awarding to it that sum ; that the libelants, 
the members of the firm of Johnson & Higgins, are entitled to a de- 
cree against the respondent for the sum of $1,223.82, with interest 
on said sum at the rate of 6 per cent, per annum from December 4, 
1879, the date of the filing of the libel; and that the libelants are 
entitled to a decree against the respondent for their costs in the dis- 
trict court, taxed at $117.47, and for their costs in this court, to be 
taxed. Saml. Blatchfobd, Circuit Justice. 

Blatchford, Justice. It is objected by the respondent that the 
claim made in the libel is founded wholly on the bond signed, and is 
set up as a claim for gênerai average charges, and that no suit to 
recover such charges can be maintained in the admiralty. It is also 
objected that the bond provides only for the payment of such losses 
and expenses, incurred and to be incurred, as may constitute a gên- 
erai average when stated aecording to the established usage and laws 
of the State of New York ; and that there were no gênerai average 
expenses incurred, inasmuch as the voyage of the Vindicator was 
abandoned, and ail community of interest between vessel, freight, and 
cargo was destroyed. It is true that the libel is based on the bond or 
agreement, and that in reciting the agreement it recites it as one 
applying to an apportionment of only gênerai average expenses. 
But the agreement is in évidence, and in the answer the respondent 
submits to the détermination of the court the question of the amount 
of compensation to be awarded to the Coast Wrecking Company for 
salvage. The answer allèges that the claim of Johnson & Higgins is 
not one of admiralty jurisdiction, but there is no exception, to the 
joining of the two claims in one libel. I concur with the district 
judge in the view that the agreement covers the expense of the 
services rendered by Johnson & Higgins, and their disbursements 
made in connection with the cargo, although the case may not be one 
of gênerai average. The bond or agreement covers general-average 
charges. But it goes further; it recites general-average losses and 
expenses, and then it recites that there may be other charges incurred 
in respect to salvage and discharging the cargo, and sending it to 
New York, which may apply to and be due from spécifie interests, 
aecording to the usage of the port of New York. The signers then 
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agrée to pay "the loss and damage aforesaid, and other incidental, 
expansés thereon," according to their interest in vessel, freight, and 
cargo, provided "such losses and expensea aforementioned" be etated 
and apportioned by Johnson & Higgins in accordance with the estab- 
lished usage and laws of the state of New York in similar cases. 
This includes the expenses, diabursements, charges, and services sued 
for by Johnson & Higgins, because they were incidental to ascertain- 
ing and adjusting the proportionate share chargeable to the cargo of 
the expenses incurred in saving and discharging the cargo and deliv- 
ering it, in addition to embracing such, expenses. 

As to the admiralty jurisdiction, the services and expenses covered 
by the agreement are those which, if performed and incurred by the 
owner of the vessel, would hâve fallen within the line of his duty to 
take care of and save the cargo. Such duty would bave extended to 
ail the disbursements and services of Johnson & Higgins. They 
would hâve been maritime in their nature, and their character is not 
changed or afifected because the ship-owner put Johnson & Higgins 
in his place, and the liability of the owners of cargo to the ship- 
owner became evidenced by a written obligation in favor of Johnson 
& Higgins. This is an express contract for a maritime service. 
Everything that was done was incident to saving and delivering the 
cargo. 

The propriety and lawfulness and reasonableness of the charges 
made by Johnson & Higgins are attacked, but there is no évidence 
opposing that of Mr. Krebs in their favor. 

As to the amount of salvage to be awarded to the Coast Wrecking 
Company, it is contended by the respondent that ail the services ren- 
dered at the wreck after January 26th were for the benefit of the ves- 
sel alone and with the hope of saving her, and not for the benefit of 
the cargo of the respondent, and that the cargo oannot be made to 
pay for unsuccessful efforts to save the vessel. It is also urged that 
the 50 per cent, salvage awarded by the district court was toô large. 
But, even if the services in regard to the cargo be considered by them- 
selves, it is impossible to détermine what particular services were 
rendered in respect to the cargo of the respondent. The service in 
regard to ail the cargo was a eontinuous service, and every part of 
the cargo was interested in the whole of it, and should bear its due 
proportion of the whole expansé of saving ail that was saved. The 
only proper or possible mode of fixing the salvage is to award a per- 
centage of the value of the property saved. The district court bas 
fixed that at 50 per cent, on a fuU and careful considération of ail 
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the évidence. That rate was adopted without litigation by ail the 
owners of cargo except the respondent, Not only is the service in 
the particular case to be regarded, but the compensation is to be 
looked at, as it may in duce aid by compétent salvors to other prop- 
erty in distress; and the equipment of the Coast Wrecking Company, 
with steamers and pumps and wrecking material and skiUed men, and 
its readiness to act on a moment's notice, must be considered, involv- 
ing, as that does, large investments and expenses, which go on as 
•well while there is no employment. Even the award of 50 per cent. 
in respect to the respondent's property will not give more than $12,- 
000 compensation beyond expenses for saving over $40,000 worth of 
property. This is libéral, as it ought to be, but I concur with the 
district court that it cannot, in view of ail the circnmstances, ba con- 
sidered excessive. 

See same case in the district court, 7 Fbd. Réf. 236. 



ÂNOEBSoir, Master, etc., and others v, Teb Edau, etc. 
DuNscoMBE, Master, etc., and others v. Same. 

(District Court, E. D. Nmo York. July 27, 1882.) 

1. BAr-YAGE— BdCCBSS an EsBBNTIAL ELHaŒNT. 

Where services rendered were not suocessful, the clairn for salvage will not 
te allowed ; success being the essential élément of a salvage service, and its 
absence fatal to a claim for compensation. 

2. Samb— Value op Pkopbrtt an Elément. 

Although salvage compensation is not awarded by any flxed rate of commis- 
sion on the value of the property saved, yet the value of the property saved 
is an élément to be taken into aecount when making up a salvage reward. 

3. Samb— Fgheign Vbbselb— What Law Goveenb. 

In a case of a salvage service performed by a British vessel in rescuing a 
Dutch vessel, neither the Commercial Code of the Netherlands, nor the prac- 
tice of the English courts, furnishes the law for the American courts of admi- 
ralty ; and those courts, when not f ettered by statute, administer the maritime 
law upon a considération of those principles which hâve obtained gênerai 
récognition among maritime nations, and are justly applicable to ail ships that 
sail the seas. 

4. Same — Compensation — Libéral Rbwaed. 

The greatness of the péril from which the salved vessel was rescued ; the 
fact that, if she had not been taken in tow by the salving vessel, she would 
most likely hâve drifted into the same dangerous locality from which she had 
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barely escaped ; and ihe facts that the master of the salving vessel had aban- 
doned his own voyage, and that by the service rendered he had brought the 
saîved- vessel into her port of destination, and relieved a large number ol pas- 
sengers from pcril,— .r.ake up a case meriting a hberal reward. 

Butler, Btillman & Htibbard, for libelants. 

/■'. J. Joachhnssen, for respondent. 

Bexedict, D. J. Thèse two actions are brought — one by tlie master 
and owners of the steam-ship Persian Monareh, and the other by the 
master and owners of the steam-ship Napier — to recover salvage com- 
pensation for services rendered to the Dutch steamer Edam. They 
were tried together by consent. The foUowing are the facts : 

The steamer Edam, laden with a cargo and passengers, left Rotterdam, 
bound for New York, on the first day of January, 1882. On the fourteenth 
of January, in latitude 43 deg. N. and longitude 58 deg. 30 min. W., she lest 
ail the blades of her propellor. Sails were then set, and she proceeded for sevon 
days under sail with signais of distress flying. One steamer of the Hull line 
passed by in plain sight without stopping, although informed by gun and sig- 
nal that the Edam required inunediate assistance. On Saturday, January 
21st, when about latitude 40 deg. 36 min. and longitude 68 deg. 50 min. W., 
the steam-ship Persian Monareh, a powerful steamer, bound to the westwatd, 
fell in with the Edam, and at her request took her in tow. The weather was 
then fine, but by midnight it blew a gale, with a heavy sea. On Sunday morn- 
ing the hawser parted in the increasing gale. Efforts to regain the hawser 
were rnade during Sunday without success. During Sunday night the Persian 
Monareh lay by, exchanging signais with the Edam until 3:15 on Monday 
morning. After that the Edam was lest sight of. Efforts to find her were 
kept up by the Persian Monareh until 1 :30 p. si. on Monday, when the hope 
of finding her was ahandoned, and the Persian Monareh took a course for New 
York, where she arrived on Tuesday. Upon arrivai the agents of the Edam 
were informed by the master of the Persian Monareh how and where the 
Edam had been left, and he held consultations with the offlcers of a revenue 
cutter, which the agents of the Edam procured to be dispatched from New 
London in search of her, and he also prepared charts to aid the cutter in her 
seareli, which search proved to be vain. 

The Edam, when lost sight of by the Persian Monareh on Monday morning, 
was some 65 miles south-west of Nantucket shoals, powerless to hold any 
course, and drifting to the north-east. The weather was cold, and some of 
her crew became f rost-bitten. Her decks were covered with ice. The sea 
continued high, she rolled heavily, and some of her sails were blown away. 
By noon on Monday she was among the breakers on Nantucket shoals. The 
small boats were niade ready and life-preservers distributed among the pas- 
sengers. She passed near dangerous breakers in 12 fathoms of water, and 
once actually touolied, after which the leak increased , At 2 o'clock she passed 
between the shoals and the Davis light-ship, nearly 70 miles from where she 
had been left by the Persian Monareh. She drif ted until morning to the south- 
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vvard wiUiout control of her movements, steering in one direction while she 
drifted in anotlier, lier sails only steadying her. On Tuesday the gale and sea 
moderated, but the drif ting of the steamer to south ward continued. On Wednes- 
day the sea was smooth, the wind light, from the south-east, and the Edam 
on the inner edge of the Gulf stream, 180 to 200 miles E. by S. f S. from 
Sciiidy Hook, 60 miles S. from Nantueket shoala, some 80 miles S. E. from 
wliere the Persian Monarch had left her, and S. of the usual track of steamers 
bound in or out of New York, when at about 8 a. m. she was discovered by 
the steam-ship Napier, an iron steam-ship of 1,927 tons, bound from New 
York to London, which had happened to take a more southerly course than 
is iisually taken by out-going steamers. When the Edam was discovered by 
tlie Napier she had flying from her mainmast the signal " Want immédiate 
assistance," and from her foremast the signal "Will you take me in tow?" 
Tlie Napier ran down to her, and, in answer to her signais, replied that she 
would tow her to Halifax. The master of the Edam then went on board the 
Napier, and, with great earnestness, entreated the master of the Napier to tow 
liim to New York, representing the périls he had encountered on the shoals, 
tlie disabled condition of his vessel, and the danger of his being wrecked on 
the shoals, in case of storm, while being towed towards Halifax. After much 
hésitation, arising from his unwillingness to return to the coast, the master 
of the Napier consented to endeavor to get the Edam to New York, upon the 
agreement that the compensation for the service should be determined in 
London by arbitration. 

At 11 A. M. ou VVednesday the Napier commenced to tow the Edam by a 
hawser fastened around her mainmast. Her speed, with the Edam in tow, 
was six knots an hour, having before been eight and one-half knots. About 
6 o'clook on Wednesday the weatlier clmnged, a strong wind came up from 
tiie south, increasiug to a gale, with sleet and rain. The sea set strong 
from the S. W., and at 10 o'clock was very boisterous, washing over the Napier. 
AU hands on board the Napier, in ail departments, stood watch through the 
niglit. ïtie crew stood by the hawser, watching it and parcelling it. The 
strain was so severe that the heaving hawser was brought from the forepeak 
to be used in case of need. ïhere was six hours' hard work, amid exposure 
from the sleet and rain and cold, in handling the hawser. The gale became so 
strong and the sea so high that the Napier could make but between two and 
tluee knots an hour, and abandoned her course to head more to the sea; Thurs- 
day morning the gale abated somewhat, but the sea continued heavy through- 
out the day and night with the wind from the S. W. At 6 p. m. thick 
fog set in and heavy rain, and at half-past 8 P. M. the Napier, having run her 
distance to Sandy Hook, headed to wind and put lier engines dead slow to 
keep her position until the fog should lift. During the night the fog lifted 
aiid the Ilighland lights appeared bearing about N. W., distant about 15 miles. 
The Napier steamed slowly for the Hook, the sea running high, with strong 
ebb-tide, and between 10 and 11 o'clock Friday morning she left the Edam 
safely at anchor off Hoffman's island. The Napier was obliged to procure 
fresh coals before she could résume her voyage. She ordered them on Friday 
but could not get them until Monday. On Tuesday she sailed again for Lon- 
don, just a week from the date of her original departure. 
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The Edam was a new steamer, built at a cost of $226,525. Her cargo was 
worth $820,000. On her arrivai in Kew York she had on board coals, stores, 
and provisions worth $4,300. Her freight for the voyage amounted to $6,500, 
her passenger money to $3,080. She had on board a crew of 52 persons, ail 
told, and 146 passengers, 85 of whom were children. 

The value of the Napier was $160,000; her cargo was worth $98,750. Her 
crew numbered 25, àll told. In saving the Edam she incurred expansés 
amounting to $1,134.56, $422.06 of which was for insurance of the cargo 
from New York to London after her return to New York with the Edam. 
She was detained seven days. 

The underwriters on the Edam having ref used to assent to a détermination 
of the amount of the Napier'a compensation by an arbitration in London, the 
above-entitled action was commenced in her behalf, and also an action in 
behalf of the Persian Monarch. In both actions the claim is for salvage. 

The claîm of the Persian Monaroh will be first considered. It 
Beems plain to me that tbis claim must be whoUy disallowed, upon 
the ground that the services rendered by the Persian Monarch were 
not successfùl. The contention in behalf of the Persian Monarch is 
that her failure to bring the Edam into port is important only in 
measuring the amount of the reward. I do not so understand the 
law. On the contrary, success has always been held to be an essen- 
tial élément of a salvage service, and its absence fatal to a claim for 
salvage compensation. I am aware of décisions holding that, in case 
of a continuons péril, ail vessels whose exertions contributed directly 
to the final rescue may share in the reward. Such was the case of 
The Isldnd City, 5 Blatchf . 264. Also of décisions holding that exer- 
tions which hâve secured the only chance of salvation to a vessel other- 
wise certain of destruction may be rewarded when it appears that, by 
means of the chance so afforded, and not otherwise, final safety was 
attained. Such was the case of The E. V. Spinks, 63. Also of 
décisions allowing salvage for bringing property into a condition 
whereby a part of it was saved by the subséquent exertions of others. 
Such was the case of The Samuel, 15 Jur. 407. But the case of the 
Persian Monarch differs from ail of thèse, and I know of no author- 
ity that will sustain her claim. Undoubtedly, her exertions in be- 
half of the Edam were meritorious, but her services were oompletely 
terminated and ail connection with the Edam ended by a péril of 
the sea before safety was secured. Nothing that the Persian Mon- 
arch did after her hawser parted, and nothing that she had done 
before, tended in any degree to the subséquent rescue of the Edam 
by the Napier. She neither brought the Edam to the plaôe where 
the Napier took hold of her, nor conducted her to a place of safety. 



ANDEKSON V. THE EDAM. 139 

On the contrary, by the misfortune which befell both vessels when 
the hawser of the Persian Monarch parted, the Edam -was placed in 
greater danger than she was when the Persian Monarch began to tow 
her. Subséquent events show this. The services of the Persian Mon- 
arch did not save the Edam, nor tend to save her ; but, as it happened, 
only brought upon her a new péril by placing her where she was in 
great danger of destruction on the shoals, in the neighborhood of 
which, during thick weather, she had been brought when the hawser 
parted. A new disaster fell upon the Edam when the hawser parted 
and the Persian Monarch was loat sight of, out of which arose new and 
différent dangers. From them she esoaped, it is true, but her escape 
is not in the slightest degree attributable to the exertions of the Per- 
sian Monarch. My conclusion, therefore, in regard to the action 
brought by the Persian Monarch, is that it cannot be maintained. 
The libel in that case will therefore be dismissed, and with costs. 

In regard to the claim of the Napier, which forma the subject of 
the second action above named, it is conceded on the part of the 
Edam that the Napier is entitled to salvage compensation. The only 
dispute is in regard to the amount. No tender of any amount bas 
been made in behalf of the Edam. She bas expressed a willingness 
to pay a reasonable amount, and on the argument the suggestion 
was made that $1,000 would be reasonable and proper. The Napier 
asked for $30,000. 

In behalf of the Edam it bas been contended that the old method 
of giving percentage on the value of the property saved is obsolète. 
No doubt it is true that salvage is not awarded according to any fixed 
rate of commission, but now, as always, the value of the property 
saved is an élément to be taken into account when making np a 
salvage award. Again, it is contended that because the Edam is a 
Dutch vessel the rule of the commercial code of the Netherlands 
must be appUed, according to which, as it seems, any considération 
of the danger from which the property is rescued is prohibited except 
when the property saved is derelict. But while the Edam is a Dutch 
vessel the Napier is not. She is a British vessel, and by the same 
rule may invoke the décisions of the English courts, where not only is 
the péril of the property rescued considered in ail cases, but, as is 
well known, the présent leaning is towards very libéral réwards in case 
of relief afforded by one steamer to another steamer disabled. And 
what is more, the Napier may invoke the agreement made by the 
master of the Edam at the time of securing the service of the Napier, 
that the compensation should be fixed by arbitration in London, 
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where, as it may be presumed, the amount -would bave been upon the 
libéral scale which tbe Englisb admiralty courts bave felt forced to 
adopt in cases of tbis description. 

But neitber tbe commercial code of the Netberlands nor tbe prac- 
tice of tbe Englisb courts fumishes tbe law for tbe American courts of 
admiralty in cases of tbis description. Tbose courts, wben not fet- 
tered by statute, administer tbe maritime law upon a considération 
of tbose principles tbat bave obtained gênerai récognition among 
maritime nations, and are justly applicable to ail sbips tbat sail tbe 
seas. It cannot, tberefore, be doubted tbat the Napier is entitled to 
ask tbis court, on ûxing tbe amount of ber reward, to consider the 
value of the Edam and ber cargo, and likewise tbe danger to which 
sbe was exposed wben taken bold of by the Napier. Tbe greatness 
of tbat péril is disclosed by the strenuous objection made by tbe 
master of tbe Edam to being towed towards Halifax, by what had 
bappened to the Edam between tbe time wben the Persian Monarcb 
lost sigbt of ber and the time wben sbe fell in with the Napier, and 
by tbe fact tbat, as tbe weather proved to be, the Edam, if she had 
not been taken in tow by the Napier, would most likely bave drifted 
into tbe same dangerous locality from which sbe had already once 
barely escaped, It is also to be noticed tbat the Edam, wben fallen 
in witb by the Napier, was out of tbe ordinary track of steamers 
bound in and out of New York; tbat the master of tbe Napier, in 
compliance witb tbe entreaties of tbe master of tbe Edam not to 
take bim towards Halifax, but to New York, abandoned bis own 
voyage and returned to a dangerous coaet in a stormy montb of a 
winter, remarkable for its severity; tbat by so doing be brougbt 
the Edam to ber port of destination and relieved a large number of 
passengers from péril, the extent of which is disclosed by tbe fact 
tbat tbe agents of tbe Edam, on bearing of ber abandonment by tbe 
Persian Monarcb, proeured to be dispatched in searcb of ber a reve- 
nue cutter, tbat could bope to save lives, but notbing else. 

Looking at ail the circumstanees, and mindful of tbe nnmbers 
wbose lives and happiness are cbnstantly at risk in the steamers ply- 
ing between the Atlantic shores, of which a large and constantly- 
increasing portion are, in case of failure in their machinery, whoUy 
dépendent for safety upon the voluntary aid of otber steamers; mind- 
ful, also, of tbe policy upon which tbe doctrine of salvage rests, — it 
appears a duty owing by tbe courts of admiralty towards the public 
to give, in cases like the présent, a reward sufficiently libéral to induce 
tbe master of any steamer to overcome ail unwillingness to assume 
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additional labor, to put aside his désire to make*a direct and quick 
passage, even to disregard the express instructions of his owners, in 
favor of the request of another steamer disabled at sea to be towed to 
a place of safety. 

Upon thèse considérations I award to the lïapier a salvage com- 
pensation of $25,000, to be distributed among the owners, officers, 
and crew as foUows : Out of the sum awarded, the amount actually 
disbursed by the Napier in performing the services, viz., $712.50, is 
to be iirst deducted and paid to the owners of the Napier. Three-fourths 
of the remainder is to be then paid to the owners of the Napier, as 
their share of the salvage award. The master of the Napier is to 
reçoive the sum of $2,500, and her chief officer the sum of $650. 
The remainder is to be divided among the other officers and crew in 
proportion to their respective rates of wages — the volunteer third offi- 
cer to be rated at £5 per month. 

Let it be referred to the coramissioner to ascertain the nardes and 
wages of the crew, and report the amount to be decreed each person, 
in accordance with this opinion. 



Equity — Jurisdiction — Dismissal — ^Remedy at Law. 

MiTCHELL, Adm'r, v, Dowbll and others, and the same parties e eon- 
verso, U. S. Sup. Ct., Oct. Term, 1881. Cross-appeals from the same decree 
and on the saine record, from the circuit court of the United States for 
the eastern district of Arkansas. The décision was rendered by the suprême 
court of the United States on May 8, 1882. Mr. Justice Woods delivered the 
opiiîîon of the court, reversing the décision of the circuit court, and remanding 
the cause, with directions to dismiss the bill. 

Where a cause of action cognizable at law is entertained In. equity, on the 
giound of some équitable relief sought by the bill, which it turns out cannot, 
for defect of proof or other reason, be granted, the court is without jurisdic- 
tion to proceed further, and should dismiss the bill and remit the cause to a 
court of law. 

Clark & Williams, for Mitchell. 

W. F. Henderson and A. H. Garland, for DowelL 

Cases cited in the opinion : Kussell v. Clark, 7 Cranch. 69 ; Price's Pat. Candie 
Co. v, Bauwen's Pat. Candie Co. 4 Kay & J. 727; Baily v. Taylor, 1 Kuss. 
& M. 73; French v. Howard, -S Bibb, 303; Kobinson t. Gilbreth, 4 Bibb, 184; 
Nourse v. Gregory, 3 Litt. 378. 
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Appeal — Taken in Time. 

Beandbes and others ». Cochbanb and others, U. S. Sup. Ct„ Oct. ïèna, 
1881. Appeal frota the circuit court of the United States for the nortliera 
district of Illinois. On motion to dismiss because the appeal was not taken 
within two years after pitry of decree, The- décision was rendered by the 
suprême court of the United States on Mareh 13, 1882. Mr. Chief Justice 
Waite delivered the opinion of the court, denying the motion. 

Where complainants prayed an appeal on the day the decree was entered, 
which was allowed upon their giving bond according to law, and on the day 
before the expiration of the two years the circuit judge appiroved a bond for 
an appeal and signed a citation, which were flled with the clerk, and after- 
wards entered an order allowing the appeal nuno pro tuno, as of the date of 
approval of the bond, the taking of the security and the signing of the cita- 
tion were an allowance of the appeal, and no formai order of allowance was 
necessary, and the appeal was taken in time. 

John S. Mont, for appellants. 

Edwin F. Bailey, for appellees. 

Cases cited in opinion: Sage v. Railroad Co. 96 U. S. 714; Draper v. Davis, 
102 U. S, 371. 

Appeal — Matter in Dispute. 

EussELL V. Stansell, U. S. Sup. et., Oct. Term, 1881. Appeal from the 
district court of the United States for the northern district of Mississippi. 
The décision was rendered in the suprême court of the United States on March 
13, 1882. Mr. Chief Justice Waite delivered the opinion of the court, dis- 
missing the appeal for want of jurisdiction. 

Where several land-owners are assessed by court commissioners, each for 
small sums, and each liable only for his own assessments, the matter in dis- 
pute, as regards their right of appeal, is the separate amounts assessed to 
each, and not the aggregate amount ; and the distinct and separate interesta 
cannot be united for the purpose of making up the uecessaiy amounts to give 
jurisdiction on appeal. 

H. T. EUett, for appellees. 

Cases cited: Paving Co. v. Mulford, 100 U. 8. 148; Seaver v. Bigelow, 5 
Wall. 208; Richv. Lambert, 12 How.347; Stratton v.Jarvia.b Pet. 41; Oliver 
V. Alexander. 6 Pet. 143. 

Damages — Province of Jury. 

City of Manchester v. Ericsson, U. S. Sup. Ct., Oct. Term, 1881. Error 
to the circuit court of the United States for the eastern district of Virginia. 
The controversy in this case was on the question whether the city or a bridge 
company was responsible for the condition of the street in such a manner as 
to incur liability for négligence in the care çt it. The décision was rendered 
in the suprême court of the United States on April 17, 1882. Mr. Justice 
Miller delivered the opinion of the court, reversing the judgment of the cir- 
cuit court, and remanding the cause, with instructions to grant a new trial. 

The fact that the city owned stock, and had advanced money to the corpo- 
ration which held the title to the bridge, does not make the city responsible 
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for. defects in the approachea to the bridge, but whether the city by its action 
had treated tbeembankment as astreet, or an extension of a atreet, ia a ques- 
tion of fact for the jury, 

P. Phillips, "W. A. Maury, and C. 0. McCrae, for plaintifiEs in error. 

C. V. Meredith and G. K. Maçon, for défendant in error. 

Praotice. 

Hitchcock v. Buchanan and another, U. S. Sup. Ct., Oct. Term, 1881. 
Error to the circuit court of the United States for the southern district of 
Illinois. The décision was rendered by the suprême court of the United 
States on April 10, 1882, Mr. Justice Qray delivered the opinion of the 
Court, 

Where a bîll of exchange was manifestly a draft of a company and not of 
the individuals by whose hands it is subseribed, and it purports to be made 
at the office of the company, and directs the drawees to charge the amount 
thereof to the account of the company, of which the signera describe them- 
selves as président and secretary, will not bind the agents personally. 

Thomas G. Allen, for plaintifE in error. 

Charles W. Thomas, for défendants in error. 

Cases cited: Sayre v. Nichols, 7 Cal. 535 ; Carpenter y. Farnsworth, 106 
Mass. 561; Dillon \. Bernard, 21 Wall, 430; Binz v. Tyler, 79 111. 248. 

Dutles on Imports, 

Hknrt v. Field and others, U. S, Sup, Ct., Oct. Term, 1881. Error to the 
circuit court of the United States for the western district of Illinois, The 
décision was rendered on March 20, 1882, in the suprême court of the United 
States. Mr. Justice Field delivered the opinion of the court, approving the 
judgment of the circuit court. 

" White linen torchon laces and insertings " are " thread lace and insert- 
ings," and are liable for duties only to the amount prescribed for articles 
of that kind; and are not classed as a manufacture of flax, or of which flax is 
the component material or chief value, " not otherwise provided for." 

S. F. Phillips, Solicitor General, for plaintifE in error. 

John H. Thompson and Edward 8. Isham, for défendants in error. 

Praotice — Bill of Exceptions — Internai Bevenue. 

United States v. Bindskopf and others, U. S. Sup. Ct., Oct. Term, 1881. 
Error to the circuit court of the United States for the eastera district of "Wis- 
consin. The décision in this case was rendered in the suprême court of the 
United States on April 24, 1882. Mr. Justice Field delivered the opinion of 
the court, reversing the judgment, and remanding the case for a new trial. 

Only such parts of the charge of the court should be given as would point 
the exceptions ; and, so, inserting the entire évidence in the record is objec- 
, tionable practice. The assessment of the commissionerof internai revenue is 
only prima fade évidence of the amount due as taxes upon distilled spirits. 
If not impeached,it is sufflcientto justify a recovery; but every material fact 
upon which liability is asserted is open to contestation. An instruction that 
the assessment is to be taken as an entirety, and that the government is enti- 
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tled to recover the exact amount assessed, or not any sum, is erroneous, unleaa 
an erroneous rate bas been adopted by the officer, or where it ia impossible to 
separate from the property assessed the part which is exempt from the tax 
or where its validity dépends upon the jurisdiction of the commissioner. 

S. F. Phillips, Soliciter General, for plaintifE in error. 

J. B. C, Cottrell, L. Abraham, and 0. E. Mayer, for défendants in error. 

Case cited as to practice: Lincoln y. Laflin, 7 Wall. 137. 

Patents — lîovelty and TJtility. 

Lehnbenter b. Holthaus, TJ. S. Sup. Ct., Ocfc. Term, 1881. Appeal from 
the circuit court of the United States for the eastern district of Missouri! 
This case was decided in the suprême court of the United States on March 6, 
1882. Mr. Justice Woods delivered the opinion of the court, reversing the 
décision of the circuit court, and remanding the cause for further proceed- 
ing. A patent, as against a party proved to hâve infringed it, is prima facit> 
évidence of both novelty and utility. 

Obstruction to Navigation. 

St. Louis v. The Knapp Co., U. S. Sup. Ct., Oct. Term, 1881. Appeal 
from the circuit court of the United States for the eastern district of Mis- 
souri. The case was decided in the suprême court on March 4, 1882. Mr. 
Justice Harîan delivered the opinion of the court, reversing the judgment, 
and remanding the case for further proceedings according to law. 

A public navigable stream must remain free and unobstructed, and no pri- 
vate individual bas a right to place permanent structures within the naviga- 
ble channel ; and if a proposed run-way, when completed, proves to be a ma- 
terial obstruction to the free navigation of a river, or a spécial injury to the 
rights of others, it may be condemned and removed as a nuisance. Where 
the complaint avers that défendant proposes to do the act, and the averment 
is accompanied by the gênerai charge that " the driving of piles in the bed of 
the river and the construction of the run-way will not only cause a diversion 
of the river from its natural course, but will throw it east of its natural 
course, from along the river bank north and south of the proposed run-way 
and piling," it is a sufflciently certain and minute allégation of facts, and not 
a case of a threatened nuisance only, and is not demurrable on the ground of 
uncertainty. In most cases gênerai certainty is sufflcient in pleadings in 
equity, and where the pleading distinctly apprises the défendant of the pré- 
cise case the pleading is sufflcient. 

Leverett Bell, for appellant. 

J. M. & C. H. Kram, for appellee. 
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OouNTï OF San Mateo v. Southern Pacific E. Co. 

{Circuit Court, D. Caiifornia. 1882.) 

1. Rbmotal op Cause— Défense umdek Constitution and Laws. 

It is sufflcient, to maintain the junsdiction of the circuit court în a cause re- 
moved from a.state court, that the défense necessarily involves a construction 
of a clause of the fédéral constitution. 

2. Samb — Assbssment op Propehtt of Railkoad. 

The validity of the assessment of the property of a railroad company, and of 
the provisions of state law discriminating between the assessment for taxation 
of thepropertyof suchcompanies and the property of mdividuals; and whether 
the fourteenth amendment of the fédéral constitution applies to artiflcial as 
well as to natural persons, may dépend upon the proper construction of such 
amendment; and the right of the company to a réduction in the estimated 
value of its property assessed for taxation, by the amount of the morgtage due 
thereon, dépends upon the construction of said amendment, and constitutes a 
case for relief arising underthe constitution and laws pf the United States, and 
is removable into the circuit court. 

3. Samb— AcT of 1875— Validity op. 

The terms " luits of a civil nature, " used in the act of 1875, providing for the 
removal of causes from the state court into the circuit court, are less compre- 
hensive than the term "cases, " in the fourteenth amendment of the fcderal 
constitution, as the latter may embrace proceedmgc not usually nor strictiy 
termed suits, as well as prosecutioQS of a criminal nature. There can, thercfoie, 
be no question as to the validity of the législation of congress.' 

FiELD, Justice. This is an action to recover of the Southern Pacific 
Eailroad Company, a corporation created under the laws of Caiifor- 
nia, certain state and county taxes levied upon its property for the 
fiscal year of 1880 and 1881, and allegèd to be due to the plaintiiï, 
with an additional 5 per cent, for their non-payment and interest. 
It was eommenced in the superior court of the county of San Mateo. 

The railroad company, among other things, sets up in its answer. 
as a défense substantially this: That by the thirteenth article of the 
constitution of the state a mortgage or other obligation, by which a 
debt is secured, is treated, for the purposcs of asscisment and taxa- 
tion, as an interest in the property affected; that, "except as to rail- 
roadand other quasi public corporations," the value of the property less 
the value of the security is to be assessed and taxed to the owner, and 
the value of the security is to be assessed and taxed to its holder, 
(section 4;) that by the same article the franchise, roaJway, road-bed, 
rails, and rolling stock of railroads, operated in more than one 
county, are to be assessed by the state board of equalization at their 
actual value, and apportioned to the counties, cities, or towns in 
v.l3,no.4— 10 
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which the roads are located, in proportion to the number of miles of 
railway laid therein, (section 5 ;) that at the time of and previously 
to the assessment of the property of the railroad company, upon 
which the taxes claimed in this action were levied, there existed a 
mortgage upon the property, exeouted for advances made for the 
construction and equipment of the road, exceeding $3,000 for eaoh 
mile of the same, no part of which has been paid except the accru- 
ing interest, and the whole of which was and still is a lien there- 
on; that the state board of equalization, acting under the author- 
ity of the provisions of the state constitution, assessed, as the 
property of the railroad company, its franchise, roadway, road-bed, 
rails, and rolling stock at what was deemed to be their actual value, 
without allowing any déduction for the mortgage subsisting thereon, 
and thus made, as between the property of individuals, and that of 
the railroad company, an unjust and unlawful discrimination against 
the company; and that the state constitution, in its discriminating 
provisions, conflicts with the inhibition of the fourteenth amendment 
of the constitution of the United States, which déclares that no state 
shall deny to any person within its jurisdiction the equal protection 
of the laws. Upon that inhibition the company relies to defeat the 
assessment, çr at least to reduce it by such déductions as are made 
in the estimate for taxation of the value of property held by individ- 
uals. , 

The railroad company also sets up among other things, as a 
f urther défense to the action, substantially this : That the section of 
the thirteenth article of the state constitution, which confers ail the 
authority porasessed by the state board to make the assessment com- 
plained of, is itself invalid in this : that while it is self-exeouting, 
requiring no législation for its enforcement, it makes no provision 
for affording to the owners of the property assessed an opportunity 
to be heard respecting its valuation, but authorizes the board to 
act without notice to them, without receiving any information 
from them, and without liability to hâve its action reviewed, and, if 
erroneous, corrected by any other tribunal, making its judgment, 
however arbitrary and capricious, final and conclusive. And the 
company eontends that in thus not affording to it an opportunity to 
bo heard respecting the valuation of its property, while an opportu- 
nity is afforded to individuals for the correction of errors in the as- 
sessed value of their property, a discrimination is made against 
railroad companies within the inhibition of tha fourteenth amend- 
ment. 
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Claiming in its answer protection under the amendaient to the 
fédéral constitution against the enforcement of what it allèges to 
be partial and discriminating provisions of the state constitution, 
under which the state board acted and by which alone it justifies its 
action, the railroad company applied by pétition to the state court 
to transfer the action to the circuit court of the United States. The 
required bond in such eases being filed, the transfer was made. The 
pétition, among other things allèges that the suprême court of the 
state has deeided that the railroad company is not entitled to the 
protection of the fourfceenth amendment, or to any réductions for its 
indebtedness secured by mortgage in the estimate of its taxable 
property. , 

The plaintiff now moves that the action be remanded to the state 
court for trial, as not being removable to the fédéral court under the 
act of congress of March 3, 1876, to détermine the jurisdiction of 
the circuit courts, and to regulate the removal of causes to them 
from the state courts. 

By the fédéral constitution, the judicial power of the United States 
extends to ail cases in law and equity arising under it, and under 
the laws of the United States, and treaties made under theix author- 
ity. The act of 1875, in its first section, inyests the circuit courts of 
the United States with original cognizance, concurrent with the 
courts of the several states, "of ail suits of a civil nature, at common 
law or in equity, thus arising, where the matter in dispute exceeds, 
exclusive of costs, the sum or value of five hundred dollars. Its sec- 
ond section déclares that any suit of that character thna arising, 
brought in a state court, may be removed by either party into the 
circuit court of the United States. The terms used in the act — 
"suïts of a civil nature" — areless comprehensive than the term "cases" 
in the constitution. The latter may embrace proceedings not usually 
or strictly termed suits, and prosecutions of a criminal nature. 
There can, therefore, be no serious question as to the validity of the 
législation of, congress. 

The inquiry is as to its meaning; and npon this there might be 
room for much différence of opinion, if its construction had not al- 
ready been determined. If we were at liberty to give our view of its 
meaning, we ehould not hesitate to limit the authority to remove 
suits of a civil nature from a state court to a fédéral court, under the 
act in question, to those in which the cause of action arises upon the 
constitution, laws, or treaties of the United States, and not extend it 
to cases where the défense, as hère, resis merely upon some rîght or 
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privilège claimed under them. Hère the cause of action arises upon 
the constitution and laws of the state prescribing the manner and 
conditions on which its sovereign right of taxation shall be exerciaed, 
There are eminent fitness and propriety in having ail such causes 
disposed of by the local courts, and in not having them carried into 
the fédéral courts, with their attendant delays and expense. But the 
construction we might give, if the question -were one of first impres- 
sion, we are not permitted to give. The suprême court bas already 
passed upon the meaning of the act, and held in express terms 
agaiust the view suggested. In Railroad Co. v. Mississippi (102 
U. S. 135) that court reaffirmed what had been previously de- 
clared, that cases arising under the laws of the United States are 
such as grow out of the législation of congress, whenever any right 
or privilège or claim or protection or défense of the party, in whole 
or in part, is asserted under them. Equally, therefore, cases must 
be held to arise under the constitution, when upon any of its pro- 
visions some right or privilège or claim or protection or défense, 
in whole or part, is asserted in a judicial proceeding. In the Missis- 
sippi case, which was brought in a state court, the défendant, set- 
ting up certain rights claimed under an act of congress, prayed for a 
removal to a fédéral court under the act of 1 875, and the suprême 
court held that the party was entitled to it, Mr. Justice Miller dis- 
senting on the ground urged hère, that a removal was only authorized 
when the cause of action was founded on the law of congress, and 
not where the défense rested upon it; that in this latter case the 
remedy of the défendent for an adverse ruling was by an appeal 
after judgment to the suprême court of the United States. The dé- 
cision of the majority of the court overruling the position of Mr. 
Justice Miller disposes of the same position taken hère. 

The construction given by the court is binding upon us, until mod- 
ified or reversed, as fully as though we had participated in it and 
adopted its conclusions. Long previously to that décision, Chief 
Justice Marshall, speaking for the court, had held that .a case might 
be said to arise under the constitution or laws of the United States, 
wherever its décision depended upon the correct construction of 
either, or when the title or right set up by a party might be defeated 
by one construction or sustained by the opposite construction. Os- 
borne v. Bank of U. S. 9 Wheat. 822. If the removal authorized 
by the act of 1876 is not limited to those cases where the cause 
df action arises upon the constitution, laws, or treaties of the 
United. States, this ruling of the chief justice would also lead to the 
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conclusion reached in the Mississippi case. The validity of the as- 
sessment of the property of the railroad company, and of the pro- 
visions discriminating between the assessment for taxation of the 
property of such companies and of the property of individuals, may 
dépend upon the construction given to the fourteenth amendment, 
and the détermination whether it applies to artificial bodies as well 
as to natural persons. The right of the company to a réduction in 
the estimate of the value of its property assessed for taxation, by the 
amount of the mortgage thereon, would be defeated by the construc- 
tion of that amendment for which the plaintiflP insists, and might be 
sustained by the construction for which it contends. Its case for re- 
lief , according to the décisions mentioned, therefore, arises under the 
constitution of the United States. 

Whether the fourteenth amendment applies to corporations as well 
as to natural persons, is a question which cannot be determined on 
this motion. It will come up for détermination upon the trial of the 
action in the considération of the merits of the company's défense. 
It is enough to maintain the jurisdiction of this court, according to 
the décisions mentioned, that the défense necessarily involves a con- 
struction of a clause of the fédéral constitution. 

It may not, however, be out of place to make some suggestions as 
to the force of the fourteenth amendment, in order to draw the atten- 
tion of counsel to the diffieulties in its application in the présent 
case, which they must be prepared to meet on the trial. That 
amendment was undoubtedly proposed for the purpose of fuUy pro- 
tecting the newly-made citizens of the African race in the enjoyment of 
their freedom, and to prevent discriminating state législation against 
them. The generality of the language used necessarily extends its 
provisions to ail persons of every race and color. Previously to its 
adoption the civil-rights aet had been passed, which declared that 
citizens of the United States of every race and color, witbout regard 
to any préviens condition of slavery or.involuntary servitude, except 
as a punishment for crime, shouldhave the same right in every state 
and territory to make and enforce contracts, to sue, be parties, and 
give évidence, to inherit, purchase, lease, sell, own, and convey real 
and Personal property, and to full and equal benefit of ail laws and 
proceedings for the security of person and property as is enjoyed by 
white citizens; and should be subject to like punishments, pains, and 
penalties, and to none other. The validity of this act was questioned 
in many quarters; and complaints were made that notwithstanding 
the abolition of slavery and involuntary servitude, the freedmen were 
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in some portions of the country subjected to disabilities from whîch 
others were exempt. There were also complaints of the existence in 
certain sections in the southem states of a feeling of enmity, grow- 
ing out of the collisions of the war, towards oitizens of the north. 
Whether thèse complaints had any just foundation is immaterial. 
They were believed by many to be -well founded, and to prevent any 
possible législation hostile to any class from the causes mentioned, 
and to obviate objections to législation similar to that embodied in 
the civil-rights act, the fourteenth amendment was adopted. This 
is manifest from the discussions in congress with référence to it. 
There was no diversity of opinion as to its object between those who 
favored and those who opposed its adoption. 

The concluding clause of its first section was designed to cover ail 
cases of possible discriminating and partial législation against any 
class, in ordaining that no state shall deny to any person within its 
jurisdiction the equal protection of the laws. Equality of protection 
is thus made the constitutional right of every person; and thia 
equality of protection implies uoi only that the same légal remédies 
shall be afforded to him for the prévention or redress of wrongs and 
the enforcement of rights, but also that he shall be subjected to no 
greater burdens or charges than such as are equally imposed upon 
ail others under like circumstances. No one can, theref ore, be arbi- 
trarily taxed upon his property at a différent rate from that imposed 
upon similar property of others, similarly situated, and thus made 
to bear an unequal share of the public burdens. Property may in- 
deed be olassified, and différent kinds be subjected to différent rates. 
Beal property may be taxed at one rate and personal property at 
another. Property in particular places may be taxed for local pur- 
poses, wbile property situated elsewhere is exempt. License taxes 
may also vary in amount, according to the calling or business for 
which they are exacted. But arbitrary distinctions not arising from 
real différences in the character or situation of the property, or 
which do not operate alike upon ail property of the same kind simi- 
larly situated, are forbidden by the amendment. Equality in the 
imposition of burdens is the constitutional rule as applied to the 
property of individuals, where it is subject to taxation at ail; and 
this imports that an uniform mode shall be foUowed in the estimate 
of its value, and that the contribution exacted shall be in some uni- 
form proportion to such value prescribed, according to the nature or 
position of the property. Ail state action, constitutional or législa- 
tive, impînging upon the enforcement of this rule, must give way be- 
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fore it. Congress, in its législation since the adoption oi the amend- 
ment, has reeognized this to be the rule. The amendment was 
adopted in 1868, and in 1870 congress re-enacted the civil-rights 
aot; and to the clause that ail persons within the jurisdiction of the 
United States should enjoy the same rights as white citizens, and be 
subject only to iike punishment, pains, and penalties, it added; and 
be subject only to Iike "taxes, licenses, and exactions of every kind, and 
to no other." Eev. St. § 1977. 

Looking at the object of the amendment, it must be admitted that 
it was intended primarily for the protection of the rights of natural 
persons ; its language is mainly applicable to them. If it also include 
artificial persons, as corporations, whenever its language ia suscepti- 
ble of application to them, it must be because the artificial entity is 
composed of natural persons whose rights are protected in those of 
the corporation. It may be that the cbain which binds the individ- 
uals into a single artificial body, does not keep them in their united 
form from the protection of the amendment. Corporations are not 
citizens, — ^the term applies only to natural persons, — and yet they are 
treated^ as citizens within the clause of the constitution which de- 
fines the judicial power of the United States, and déclares that it 
shall extend to controversies between citizens of différent states. 

"That name, indeed," (of the corporation,) says Chief Justice 
Marshall, "cannot be an alien or a citizen, but the persons whom it 
represents may be the one or the other; and the oontroversy is, in 
fact and in law, between those persons suing in their corporate char- 
acter, by their corporate name, for a corporate right, and the indivd- 
ual against whom the suit may be instituted. Substantially and es- 
sentially the parties in such a case, where the members of the cor- 
poration are aliens or citizens of a différent state from the opposite 
party, come within the spirit and terms of the jurisdiction conferred 
by the constitution on the national tribunals. Such has been the 
universal understanding on the subject." Bank of U. S. v. Deveaux, 
5 Cranch, 61. See, also, the cases cited in the opinion of the chief 
justice. 

The fifth amendment to the constitution contains a prohibition 
upon the govemment of the United States, similar to the one in the 
fourteenth amendment against the action of the states, declaring that 
no person shall be deprived of life, liberty, or property, without due 
procesB of law ; and it has been assumed, if not expressly held, that 
the provision protôcts the property of corporations against confisca- 
tion equally with that of individuals. 
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As thus seen, the question -whieh will be presented for our déter- 
mination on the trial of this case is one of the greatest importance. 
We express no opinion upon it, but invite for it the most thoughtful 
considération of counsel. And in their discussions the control of the 
state over corporations of its création, where a reserved power of 
amendment is embodied in their charters or imposed by the consti- 
tution, should be considered. The gênerai tendency of modem dé- 
cisions is to treat corporations with this reserved power as subject at 
ail times to the will of the state as to their rights, powers, and lia- 
bilities. Such unlimited control, asserted in some cases, would, in- 
deed, lift them not only out of the protection of the fourteenth 
amendment, but also out of nearly ail protection, exeept such as the 
législative pleasure of the hcrur may permit. 

The motion to remand is denied. 



Taylob V. S. & N. Alabama R. Co. and another. 

(Circuit Court, M. D. AlabUma. 1882.) " 

1. COBPOBATIONS-T-CONTRACTS OF. 

Contracis, which though invalid for want of corporafe powers, yet if fully 
executed, shall remain as the foundation of rights acquired by the transaction. 

2. Same— Rights dp Stookholdetib. 

A stoclsholder of a corporation will not be allowed, after a reasonable time, 
to disturb and rescind a contract made by bis corporation, after the same has 
been fully executed, on the ground that it is ultra vire», and in excess of the 
corporate powers granted by the charter of the corporation. 

3. Samb. 

Where a corporation issued preferred Interest-bearing stock in excess of its 
authority, non-assenting stockholders must, within a reasonable time, dissent, 
and take steps to make their dissent effectuai, or they will be held to hâve 
tacitly assented to the act of the corporation. 

4. Staïutb op Limitations — Discovbbt op Fraud. 

In actions seeking relief on the ground of fraud, where the statute ot limita- 
tions haa created a bar, the cause of action is not considered as having accrued 
until the discovery by the aggrieved party of the facts constituting the fraud 
complained of ; but this does not absolve him from ail effort or diligence to 
obtain such knowledge, and facts of which he might bave obtained knowledge 
had he sought it from its nàtural sources of information which were at his 
command, will be deemed within his knowledge. 

6. COBPOBATB PrOPBBTT — CAPITAIi StOCK. 

The property of a corporation is a trust fund for the beneflt of the stock- 
holders in the hands of a corporate body, which is the trustée ; but capital 
stock in the corporation in the hands of its owner, who has paid for it, is 
neither a trust fiind, nor is its owner a trustée, and statutes of repose run to 
protect such owner in his right to such property. 
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In Equity. Heard upon demurrer to amended bill. 

Bruce, D. J. The amended bill assails the title and righfc of the 
Louisville & Nashville Eailroad Company to the two millions capital 
stock in the Sonth&North Alabama Eailroad- Company, issued tothe 
Louisville &' Nashville Eailroad Company, as the successor and as- 
signée of Tate and associâtes in their contract with the South & North 
Alabama Eailroad Company, for the building and equipment of their 
road — the South & North Alabama Eailroad. 

By the terms of the contract between the South & North Alabama 
Eailroad Company and Sam Tate and associâtes, of date March 21, 
1871, it agreed to "issue to Sam Tate and associâtes, at 40 cents on 
the dollar, preferred stock bearing 6 per cent, interest, guarantied pay- 
able in kind from date of issue for 12 months after the completion of 
the road, and thereafterin cash. * * * " 

By contract of May 19, 1871, which recites the assignment and 
transfer to the Louisville & Nashville Eailroad Company of the con- 
tract of Sam Tate and associâtes with the South & North Alabama 
Eailroad Company for the considération therein named, the Louisville 
& Nashville Eailroad Company "assumes and binds itself to perform 
ail the obligations imposed by said contracts on said Sam Tate and 
associâtes. • * ♦ " 

And by contract of game date — May 19, 1871 — ^between the two 
railroad companies named, the South & North Alabama Eailroad 
Company agrées that it will issue to the LouisviUe & Nashville Eail- 
road Company the said $2,000,000 of preferred or interest-bearing 
stock speciôed in said contract with Sam Tate and associâtes, if 
legally entitled to do so. 

Thèse contracts are made exhibits to the amended bill. T^^ Pi"0P" 
osition of the complainant is that the South & North Alabama Eailroad 
Company had no power under its charter to issue this two million ot 
preferred or interest-bearing stock, and that its issue to the Louisville & 
Nashville Eailroad Company was a fraud upon the other stockholders 
of the corporation who held common stock; that the issue was a fraud 
upon the law, is void, and confers no right upon the Louisville & 
Nashville Eailroad Company to hold and own said stock. 

To this amended bill the respondents, the Louisville & Nashville 
Eailroad Company and the South & North Alabama Eailroad Com- 
pany interpose demurrers, and as they raise, substantially, at least, 
the same questions, they may be considered together. Many causes 
of demurrer are assigned, but the questions raised go mainly to the 
right and title of the Louisville & Nashville Eailroad Company to 
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hold the two millions of stock in question, and to the légal right of 
the South & Nortlî Alabama Eailroad Company to issue the preferred 
interest-bearing stock, which it is alleged it contracted and agreed to 
issue and did issue to the Louisville & NashviUe Eailroad Company. 

The demurrers also raise the question that even if the' issùance of 
the stock was ultra vires and in excess of the powers granted by the 
charter of the South & North Alabama Eailroad Company, that the 
contract being now a fully executed one, a court of equity will not at 
the suit of stockholders disturb the contract which bas now become 
the foundation of the rights of the parties. 

The question of the statutes of limitation of six and ten years of 
the state of Alabama is also raised, and held to bar the relief sought 
by the complainant in his amended bill, and that the complainant is 
chargeable -with lâches, and must be held to hâve acquiesced in the 
•wrongs of which he now complains, and that his conduct since the 
issùance of the stock in question works an estoppel upon him in the 
matters as to which he now seeks relief. 

Much argument bas been made and many authorities cited to show 
that the South & North Alabama Eailroad Company, under what are 
claimed to be the very ample powers given in its charter, had the 
right to issue interest-bearing stock at 40 cents on the dollar, as it 
did do, and that in so doing it did not aot ultra vires of its charter 
powers, but within them; that such issue of capital stock was but a 
mode of borrowing money, which it had express power to do, and 
that the stock was assets of the corporation, and the directory who 
were authorized to manage the affairs of the said company had the 
power to dispose of it upon the best terms possible, to the end that 
the purpose and objeet of the corporation might be accomplished. 

It is also claimed that as it is not alleged that the directory acted 
unfairly or in bad faith, and that they did not get ail the stock was 
worth at that time, that a court of equity will not disturb the trans- 
action. 

It is not deemed necessary to discuss and pass upon thèse ques- 
tions, and others which hâve been pressed upon the court in argu- 
ment, because the case must turn upon the proposition that this 
contract for the issùance of the stock in question is an executed contract 
made in May, 1871, and by the allégations of the bill the stock was 
actually issued, delivered, and paid for in the year 1871, and since 
that time, which is more than 10 years prier to the filing of the 
amended bill, the respondent, the Louisville & NashviUe Eailroad 
Company, hâve held and voted at the meetings of the stockholders of 
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the Company this stock, and the complainant, a stockliolder in th'e 
Company, took no steps during ail this time, and instituted no pro- 
ceeding to enjoin bis company, or in any way to prevent the evils op 
obtain redress for the wrongs of which he now complains. 

Admitting that the South & North Alâbama Bailroad Company had 
no authority under its charter to issue this stock, and that the Louis- 
ville & Nashville Eailroad Company had no authority under its char- 
ter to purchase and hold it, still, the charters of the respective com- 
panies did not forbid it, and the rule is, that contracts which, 
though invalid for want of corporate power, yet, if fuUy executed, 
they shall remain as the foundation of rights acquired by the trans- 
action, Authorities upon this point are numerous; a few only are 
cited: Hitchcock v. Galveston, 96 U. S. 351; Nat. Bank v. Oraham, 
100 U. S. 699; Nat. Bank v. Mathews, 98 U. S. 621; Spring Co. v. 
Knowlton, 103 U. S. 60; Thomas v. Railroad Co. 101 U. S. 82, in 
which it is said: "The executed dealings of corporations must be 
allowed to stand for and against both parties when the plainest rules 
of good faith require it." 

I think that reaaon and authority alike sustain the proposition that 
a stockholder of a corporation will not be allowed after a reasonable 
time to disturb and rescind a contract made by his corporation after 
the same has been fuUy executed, on the ground that it is idtra vires, 
and in excess of the corporate powers granted by the charter of the 
corporation. It is to be observed, however, that the case at bar is 
not simply a case of the exercise of power in excess of that granted 
in the charter of the corporation, but it is a case in which thé matter 
complained of is the issue by the corporation of preferred interest- 
bearing stock, guarantied at 40 cents on the dollar to the amount of 
$2,000,000, for which only $800,000 was paid. 

The proposition of the complainant is that such a transaction is in 
itself a fraud — a fraud upon the other stockholders of the company 
who hold common stock ; and that an issue of such stock is not only 
voidable, but void — a fraud upon the law. In support of this propo- 
sition a number of authorities are cited : Burke v. Smith, 16 Wall. 
395; Sturges v. Stetson, 1 Biss. 246; Fosdick v. Sturges, 1 Biss. 256. 

The proposition that any action of a corporation which gives to 
one class of its stockholders a préférence over another class in shar- 
ing the earnings of the corporation is a violation of the rights of the 
holders of non-preferred stock, and is illégal, seems to be sustained 
both upon reason and authority ; but may not such Ulegality be cured 
by the assent, express or implied, of the holders of non-preferred 
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stock? Does the case of Sturges v. Stetson, cited supra, whicli holds 
such action to be a fraud upon the law, go so far as to hold that it is 
a fraud whic'fa cannot be condoned or eured, and that no conduct on 
the part of the holders of the non-preferred stock will work an estoppel 
upon them in making objection to it? What is the true quality, 
légal, and moral, of the issuance of preferred stock, such as the stock 
in question, by a railroad corporation with the charter powers of the 
South & North Alabama Eailroad Company? Can it be said that 
such a transaction involves actual fraud and moral turpitude ; that it 
is in violation of public policy, and fraught with harm to the state ? 
By act of February 26, 1872, the law-making power of Alabama 
amended the charter of the South & North Alabama Eailroad Com- 
pany, and providedthat the "capital stock of said company should be 
$3,000,000, or more if required, * » * of which the sum of 
$2,000,000 might be issued as preferred stock, the same to be made 
up of shares of $100 per share." 

I am not now speaking of the effect of this amendment, except to 
say that certainly the législature of Alabama did not intend by this 
act tq authorize this railroad company to do that which was a viola- 
tion of public policy, or to sbield the company and its ofiScers from 
responsibility for having done that which was wrong in itself and an 
actual fraud. 

The phrase "fraud upon the law," used in the opinion of the court 
in the case of Sturges v. Stetson, cited supra, must mean no more 
than that the issue of preferred stock, under the circumstances there 
stated, is in violation of the principle of equality of right among stock- 
holders of a corporation who unité their capital upon equal terms in 
a common enterprise, and are therefore entitled to share equally and 
without préférence in the profits or avails of the enterprise. 

The issue of the preferred stock in question was not forbidden by 
the charter of the corporation ; it was not in violation of any statute 
law, was no public evil, and did not affect the state to its harm, and 
if wrong and without légal justification, it was so only because it 
afïected injuriously the private rights of the stockholders of the cor- 
poration who held common and non-preferred stock. The fact, then, 
that this issue of stock was preferred stock, does not take the case 
out of the rule that non-assenting stockholders in the corporation, if 
they do not in a reasonable time dissent and take steps to make their 
dissent effectuai, they will afterwards be held to bave tacitly assented 
to the act. To this proposition there is not only reason, as I bave 
attempted to show, but there is authority in the case of Hazelhurst v. 
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Savannah é G. R. Go. 4-3 Ga. 13-67; Kent v. Quicksilver Mining Go. 
78 N. Y. 159-191. 

Thèse are, both of them, cases in -which preferred stock has been 
issued, and elaborate opinions were delivered by the respective courts, 
and while in the case first cited the majority of the court held that 
the directors had power to issue the preferred stock in payment for 
work done in building the road, yet the court, on page 54, says : 

"The question is not whether the directors had power to make it, but 
whetber, after it has been made, after the company has, upon its part, got the 
benefit of the contract, after the other parties hâve, upon the faith of it, spent 
their money, and the company has acquiesced in the act of the directors, either 
the whole. company or a portion of the stockholders eau corne forward and 
repudiate the contract?" 

On the next page the court answers the question, and says : 

" Such acts, though directly contrary to the provisions of the charter, if they 
be authorized by the stockholders or acquiesced in or conflrmed, cannot be 
avoided after third persons hâve acted upon them." 

The case of Kent v. Quicksilver Mining Go. seems to be still more 
in point, because there the court held, as I incline to hold hère, that 
there was no power in the directors to issue preferred stock. The 
court say, on page 184: 

"But there remains a serions question — whether, though there was at the 
outstart a minority of the stockholders who gave no assent to the corporate 
act, there has not been such tacit acquiescence and delay in action by that 
minority as to amount to indefensible lâches and estoppel upon those who 
constituted it, and their assigns. In our judgment there has, and we flnd hère 
a safe place on which to rest our décision of thèse cases." 

So much in point hère does the opinion in this case seem to be, 
that; I cannot forbear to make a further quotation from page 185, 
where the court continues : 

" For the lapse of four years, however, there was no action of the company 
or an individual stockholder to hâve a judicial déclaration that the company 
had exceeded its powers and that it was^nvalid. We think that thèse facts, 
most of which are set forth in the findings of two of the cases, warrant the 
conclusion of law thereon, that the stockholders, by acquiescing in the action 
of the corporation in making the preferred stock, hâve ratified and assented 
thereto, and the same is binding upon them by reason of such assent and rat- 
ification." 

Applying thèse principles to the case at bar, it is clear that what- 
ever might hâve been the rights of complainant, if he had promptly 
and actively sought redress for the wrongs complained of in référence 
to the issuance of this stock, he cannot now be allowed to disturb the 
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contraci of his corporation by which the stock was îssued, delivered, 
and paid for over 10 years prior to the institution of his suit, 

It is claimed that the law of Alabama is différent from this, and 
that by a line of décision coming down to the case of Chambers v. 
Falkner, 65 Ala. 451, it bas been settled that contracts of corpora- 
tions which they bave no power in tbeir charters to make are void ; 
that the courts cannot enforce them. But none of the cases cited 
are like the case at bar, in which complainant is not seeking to enforce 
an executory ultra vires contract, but the case is one of an executed 
contract, where the party paid his money and obtained his stock, 
and now stands upon the défensive and says that the corporation 
Vith which he dealt and the stoekholders of the corporation cannot 
now rescind the contract. Besides that, this is a question of gênerai 
corporate law, and even if the suprême court of Alabama has held 
the doctrine claimed, this court would not be bound by the décision, 
and at most it would be but persuasive. 

Complainant invokes section 3242 of the Eevised Code of Alabama, 
which provides: 

" In actions seeking relief on the ground of fraud, where the statute has 
created a bar, the cause of action must not be considered as having accrued 
until the discovery by the aggrieved party of the f acts constituting the fraud, 
af ter which he must hâve one year within which to prosecute his suit." 

Complainant avers in his bill that "he was ignorant of the fact 
that said stock issued to the Louisville & Nashville Eailroad Com- 
pany was preferred stock, or that it bore interest, and of the terms 
and contract by and upon which said stock was issued to the said 
Louisville & Nashville Eailroad Company, until the filing of the 
answers of the défendants to your orator's original bill; and that 
your orator had no knowledge or notice of any of the fraudulent acts 
of the said Louisville & Nashville Eailroad Company which are 
averred and charged in your orator's original bill, or of any facts to 
put your orator upon inquiry, or create suspicion of such fraudulent 
acts, until within less than 12 Inonths before said original bill was 
filed." This statute détermines that in the class of cases to which 
it refers the action shall not be considered as having accrued until 
the discovery by the aggrieved party of the facts constituting the 
fraud, and the allégation of complainant's bill is that he was igno- 
rant of thèse facts until the filing of the answers of défendants to 
your orator's original biU. To bring the allégation within the stat- 
ute the complainant must mean by saying that he was ignorant of 
the facts until the filing of the answers, that he then, from the 
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answers, discoveréd the facts constituting the fraud. A discovery of 
facts by an aggrieved party would eeem to imply a seeking for 
knowledge bysuoh party; and the statute certainly was net intended 
to absolve a party from ail effort or diligence to obtain a knowledge 
of the facts constituting the fraud complained of. The statute was 
certainly not intended and did not change the rule of equity upon the 
Bubjeot of diligence in such cases, and thus benefit those only who 
might be willfully ignorant, or who, from carelessness and indiffér- 
ence, should neglect to avail themselves of the means of information 
upon the subject. 

The opinion of the suprême court of Alabama in the case of Por- 
ter V. Smith, 66 Ala. 172, upon the construction of this statute, is in 
accordance with this view. There must, then, be some disposition 
and effort to obtain a knowledge of the facts, aûd that is what the 
law calls reasonable diligence. The question is not simply what facts 
the complainant actually knew, but of what facts might he hâve 
obtained knowledge had he sought it from the natural sonrces of in- 
formation which were at his command. , 

It is held in numerous cases that the means of knowledge are the 
same thing in effect as knowledge itself. And in the case of Wood 
V. Garpenter, 101 U. S., the suprême court, disoussing not merely the 
Indiana. statute but the gênerai principle as well, say, at page 143: 
"The circumstances of the discovery must be fully stated and proved, 
and the delay which has occurred must be shown to be consistent 
with the requisite diligence." Applying thèse rules to the case at bar, 
the conclusion is inévitable that if the complainant did not actually 
know that the stock issued was preferred stock, he certainly had 
within his reach the means of knowledge. He was a stockholder in 
the Company. It was incorporated to build and equip a railroad Con- 
necting North and South Alabama, — an enterprise of magnitude, in- 
volving the expenditure of large amounts of money. It, like other 
enterprises of the kind, experienced many vicissitudes and difficnl- 
ties, as the législation of the state and the public history of the 
times abundantly show, and it is difficult to see how he could bave 
remained ignorant of the facts of which he complains, if he had used 
any diligence at ail to obtain knowledge in regard to them. He does 
not say that he was ignorant that two millions of stock was issued to 
the Louisville & Nashville Baibroad Company, but that he was igno- 
rant that the stock issued was preferred stock, or that it bore interest, 
and of the terms and contract by and upon which said stock was 
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issued. It is fair, then, to infer that he knew, in the year 18tl, that 
two millions of stock had been issued to the Louisville & Nashville 
Eailroad Company, and he could hardly présume that at that time 
the stock of the South & North Alabama Eailroad Company was 
worth par, or that any one would take it at par, and it would seem 
to be a very natural and reasonable inquiry for any one interested in 
the matter to make, as to the terms upon which this majority of the 
stock of the company was taken by the Louisville & Nashville EaU- 
road Company. 

Ignorance in regard to that matter is consistent only with careless- 
ness and indifférence, superinduced perhaps by the idea that the 
stock was of little value, (for I think that may be fairly inferred from 
the allégations of the bUl,) that it was not worth a serions thought 
or an inquiry, and therefore no inqiiiry was made, though the 
sources of information were not closed, and if applied to would doubt- 
less hâve disclosed, not only that the stock was issued, but that it was 
preferred or interest-bearing stock, and that it fumished the means 
by which the railroad was being built. If that hypothesis is the true 
one, it repels ail idea of relief, such as is sought in this bill, for 
Lord Camden's maxim in relation to a court of equity must be 
borne in mind: "Nothing can call this court into activity but con- 
science, good faith, and reasonable diligence; where thèse are want- 
ing, the court is passive and does nothing." 

One other point : It is claimed that the statute of limitations does 
not run hère in favor of the Louisville & Nashville Eailroad Company 
as the owner of this stock, because there exists the relation of trustée 
and cestui que trust. But what constitutes the trust, and who is the 
trustée, in whose favor the statute does not run ? The Louisville & 
Nashville Eailroad Company claims to be the owner and holder of 
this two millions of stock, and to say that it holds the stock in trust 
for the benefit of the complainant, or any one else, is a confusion of 
ideas. "We are not dealing now on this lended bill with the prop- 
erty of the South & North Alabama Eailroad Company, which is held 
by the corporation in trust for the benefit of the stockholders of that 
corporation, and we are not hère coacemed with the breaches of that 
trust, which the complainant charges in his original bUl upon his own 
company, and the Louisville & Nashville Eailroad Company, which 
he charges, by virtue of its ownership of a majority of the stock of 
the South & North Alabama Eailroad Company, is enabled to, and, in 
collusion with the South & North Alabama Eailroad Company, is 
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using and controlling the property and eamings of that corporation 
in breach of tbe trust imposed upon it, and in fraud of the rights and 
interests of the stockholders of the Company. 

It is a gênerai principle that the property of a corporation is a 
trust fund for the benefit of tbe stockholders, in the hands of the cor- 
porate body, which is the trustée ; but capital stock in the corpora- 
tion, the certificate or évidence of which is in the hands of its owner, 
•who bas paid for it, is neither a trust fund, nor is its owner a trustée ; 
and it is not perceived why statutes of repose do not run to protect 
the o-wner in his right to such property, the same as it would in réf- 
érence to any other class of property. 

The resuit of thèse views is that the demurrers to tbe amended 
bill are sustained. 



DoMESTio & FoEEiaiT MissioNABY SociETT V. HiNMAH and others. 
{Circuit Court, D. Nébratka. January, 1881.) 

1. CONCDKBENT JuMBDICTION— RlGHT TO POSSESSION OF PrOPEBTT. 

By the service of a writ of replevin issued from a state court, the property 
cornes into the cuatody and possession of that court, for ail purposes of juris- 
diction in that case, and no other court has a right to interfère wlth that pos- 
session, unless it be some court havinga direct supervisory control overthe 
court issuing the writ, or some superior jurisdiction in the premises. 

2. Same— Reflbvin— Right and Titlb to Pkopbrtt. 

The question as to whether the property levied on under the writ of replevin 
is trust property, belonging to the complainant as trustée, or iudividual prop- 
erty of the défendant, is for the state court to détermine in the replevin suit; 
and it cannot, therefore, be assumed, in determining the question of jurisdiction, 
that the property is trust property, and that complainant is entitled to it aa 
trustée. 
8. Injunction— WiniN kot to Issue— RESTRAiNmG PKooEÈbiNGS in thh Couet. 

The circuit court will not issue an injunction to restraln a party from claim- 
ing, using, occupying, incumbering, disposing of, or interfering, or in any 
manner intermeddling, with property which the state court has directed its 
officers to place in his hands. 

Bill in Equity. 

J. M. Woolworih, for complainant. 

George W. Doane, for respondents. 

McCbaey, 0. J. As one of the grounds upon which the respond- 
ent moves to dissolve the injunction, it is alleged that the property in 
controversy was, at and before the time of the commencement of thia 
V.13,no.4— 11 
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suit, and still is, in the possession and control of another court of con- 
current jurisdiction, to-wit, the district court of the state of Nebraska, in 
and for the county of Knox, and that, therefore, this court ought not to 
take jurisdiction. The property which is the subjeot-matter of this 
suit consists of certain buildings erected upon an Indian réservation 
in Knox county, Nebraska, and the furniture, etc., connected there- 
with, used as a chapel for religious worship, and for Sunday schools 
and other religious purposes, including clergyman's xesidence, apart- 
menta for an industrial school for Indians, dwellings for employés, etc. ; 
also a farm pf.about 30 acres of cultivated land. Neither party to 
this suit claims any title to the soil. The property is used in con- 
nection with a church and school established for the civilization and 
éducation of Indians; but whether it is the property pf the complain- 
ant, or of the respondent S. D. Hinman, is the principal matter of 
dispute between the parties to this suit. 

The bUl was filed July 30, 1880. It sets forth the facts concem- 
ing the acquisition of the property m question, and the purposes for 
which it was acquired, as clainaed by the complainant, and concludea 
with the following prayer : 

" Wherefore your orator prays the aid of this honorable court as foUows: 

"(1) That the said défendants answer this, your orator's bill, according to 
the course and practice of this court, but not under oath, their answer under 
oath being hereby waived, 

"(2) That the said défendants and each of them, and the attomeys, coun- 
sellors, agents, and employés of each of them, be, by the order and injunction 
of this honorable court, enjoined and restrained f rom claiming, using, oecupy- 
ing, incumbering, disposing of, or interfering, er in any manner intermeddling 
with, the said buildings, and the fumitnre, fixtures, and appliances therein, 
the said farm and crops, or tho use of the same, for the said mission and its 
work; and also from interfering , with, obstructing, or preventing the said 
plaintiff, its agents, and employés fron^ reauming and taking possession of 
said property, and ail thereof, or in using the same, or in carrying on the said 
workof the said mission, as it has beeadoue priortothetweuty-third of June 
last past. 

"(3) That a receiver be appointed, with the usual powers of receivers in 
such cases, to take possession of the said property, and ail thereof, and résume 
and conduet the work of the said mission. 

"(4) That it be decreed that the said défendants and each of them has no 
right, title, or interest in the said property, and that the injunction above 
prayed may be made perpétuai. 

"(5) That your orator hâve its costs of this suit, and ail other relief that ia 
necessary and équitable." 

On the twenty-third day of June, 1880, more than s month before 
the commencement of this suit, the respondent S. D. Hinman 
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brought an action of replevin in the district court of Knox county, 
Nebraska, against William W.Fowler, who waa then în possession àa 
complainant's agent, to recover possession of said property; and 
thereupon a writ of replevin was isaued, and the officer's return 
showg that on that day he èeized the property and deliveréd it to said 
Samuel D. Hinman, taking from him the bond and security required 
by the statute. Afterwards, in November, 1880, the ôomplainant 
entered its appearance in said replevin suit in the state court, and 
was made a party thereto and given 60 days to interplead. The 
replevin suit is still pending. 

There can be no doubt that by the service of the writ of replevin 
the property came into the possession of the state court for ail the 
purposes of jurisdiction in that case. The rule upon this subject is 
not doubtful. The same property cannot be subject to two jurisdic- 
tions at the same time. The flrst levy, whether made under the féd- 
éral or state authorities, withdraws the property from the reach of 
the process of the other. Where there are several authorities equally 
compétent to bind the goods of a party, they must be eonsidered effect- 
ually and for ail purposes bound by the authority which first actually 
attaches upon them. "This rule," says Mr. Justice Campbell, in Tay- 
lor V. Carryl, 20 How. 594, "is the fruit of expérience and wisdom, 
and régulâtes the relation and maintains harmony among the vari- 
ous superior courts of law and ohancery in Great Britain." In Buck 
V. Colbatk, S Wall. 341, Mr. Justice Miller stated the rule in thèse 
words : "The principle is that whenever property has been seized by 
an officer of the court by virtue of its process, the property is to be 
eonsidered as in the custody of the court and under ita control for 
the time being, and that no other court has a right to interfère with 
that possession, unless it be some' court which may hâve a direct 
flupervisory control over the court whose process has first taken pos- 
session, or some superior jurisdiction in the premises." See, also, 
to the same effect, Freeman v. Howe, 24 How. 450; Haganv. Lucas, 
10 Pet, 400. 

The gênerai rule is not controverted by counsel for complainant, 
but he insists that it does not apply to this case because the property 
in controversy is held and claimed for the purposes of a public charity 
only, and that consequently a trust attaches to it, which necessarily 
gives this court jurisdiction over it. 

In the first place it must be said, in answer to this suggestion, 
that whether this is trust property belonging to the complainant as 
trustée, or individual property of the respondent Hinman, is one of 



161 FEDEBAL BEPOBTEB. 

the questions in dispute between the parties, and is, indeed, the very 
question which must be determined by the state court in the replevin 
suit, and by this court also, if our jurisdiction shall be maintained. 
It oannot, therefore, be assumed, in determining the question of juris- 
diction as an established proposition, that the property is trust prop- 
erty, and that the complainant is entitled to it as trustée. But even 
assuming that the complainant is right as to the fact, and that this 
property is a trust property purchased with f unds contributed to the 
complainant or its agents for the purpose of aiding in a public char- 
ity, it still remains true that every question which can arise touching 
the possession of it may be properly decided by the state court in the 
replevin suit. A trustée who bas the right to the possession of spé- 
cifie articles of personal property which are wrongfuUy withheld from 
him, may, without doubt, bring an action at law in replevin to recover 
the same. The real question hère is this : If the jurisdiction of this 
court be maintained; if the injunction heretofore granted be contin- 
ued in force and fiually made perpétuai, — will it deprive the state court 
of the power to go on and détermine the issues in the replevin suit, 
rendering judgment according to its own views of the law and the 
facts, and to exécute the same by its own process ? A référence to 
the pleadings in the two cases will furnish a ready answer to this 
inquiry. We are asked in this case to enjoin the respondents from 
claiming, using, occupying, incumbering, disposing of , or interfering, 
or in any manner intermeddling, with the property in controversy. 
Now it is perfectly clear that while this injunction is maintained 
the state court cannot go on and adjudge the possession of the prop- 
erty to be in the respondent. The injunction forbids the respondent 
to take possession of or to hold or to intermeddle with the very prop- 
erty which the state court bas directed its officers to place in his 
hands, upon his giving bond to answer for it at the end of that suit. 
The bill also prays that a reoeiver be appointed to take possession of 
the property, which is, of course, entirely inoonsistent with the exer- 
cise of any jurisdiction or control over it by the state court. It also 
prays for a decree that the said défendants and each of them hâve no 
right, title, or interest in the said property, and that the injunction 
may be made perpétuai. 

By référence to the General Statutes of Nebraska on the subject of 
replevin, (chapter 11, pp. 552-555,) it will be seen that the question 
of the right of property as well as the right of possession may be 
tried in the replevin suit; but whether the judgment in that case 
extends to a détermination of the right of property, or stops with that 
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of the right of possession, in either case its judgment might be renr 
dered entirely nugatory by the decree in this case. 

Complainant relies upon the case of Watson v. Jones, 13 Wall. 679, 
as sustaining his view of the case before us. In that case a state 
court of Kentucky had decreed that the possession of certain church 
property should be delivered to certain persons who were held to be 
légal officers of the church, and entitleà, for the time being, to control 
its property. It was held that the nature and character of the pos- 
session so decreed to be delivered, might be inquired into by another 
court, and if it was of a fiduciary character, and the trust was not 
involved in the first suit, the second suit might be maintained in 
any court of compétent jurisdiction to déclare, define, and protect the 
trust, though the first suit might atill be pending. 

There is this clear distinction between that case and the one at bar. 
None of the parties to the case of Watson v. Jones ciaimed any indi- 
vidual interest in the property in controversy. Hère; as we bave 
already seen, the respondent does claim to be the absolute owner, and 
to test his right bas commenced a suit in the courts of Nebraska. It 
was not, however, held by the suprême court in Watson v. Jones that 
any relief eould be granted which would interfère with the exécution 
of the decree of the state court. On the contrary, Mr. Justice Miller, 
who delivered the opinion, on page 720 says: "Under this prayer for 
gênerai relief, if there was any decree which the circuit court eould 
render for the protection of the right of the plaintiffs, and which did 
not enjoin the défendants from taking possession of the church property, 
and which did not disturb the possession of the marshal of the Louisvitle 
chàncery, that court had a right to hear the case and grant that re- 
lief." 

It appears, therefore, that the jurisdiction was maintained upon 
the ground that it waa not necessary, in order to maintain it, that 
any judgment or decree should be rendered interfering in any way 
with the action of the state court in a suit previously commenced. 

Indeed, the rule that, as* between courts of concurrent jurisdiction, 
the court which first geta possession of the property must retain it to 
the end, is distinctly affirmed in that case. Its application to the 
facts presented in that record was denied upon the ground that the 
issues in the two cases were essentially différent, and that in the case 
in the fédéral court the relief sought was différent from that awarded 
in the state court. On page 717 Mr. Justice Miller points out thèse 
différences very clearly, and adds : "This brief statement of the issues 
in the two suits leaves no room for argument to show that the pend- 
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ency of the first cannofc be pleaded either in bar or abatement of the 
second." 

It is true that hère the case in the stata court is an action at law, 
and that the présent case is a suit in equity ; but the rule applies not- 
withstanding. See Conkling, Treai. 296. The case of Taylor v. Car- 
ryl, supra, was one of conflict between the purchaser of a vessel, under 
the judgment of a state court in an attachment casey and another pur- 
chaser, under the decree of a fédéral court in a proceeding in admi- 
ralty. It -was insisted in that case that by virtue of the exclusive 
jurisdiction of the fédéral courts in admiralty over the vessel in ques- 
tion, its judgment was a lien prier to that in the state court, al- 
though the suit in the latter court was first instituted; but the court 
held that the vessel, being in thé lawful custody of the sheriff by vir- 
tue of the prooess of the state court, was beyond the reach of the 
process of any.other court, whether a common-law court, proceeding 
as such, or of a court of admiralty in a suit in rem to enforce the 
maritime lien. No valid seizure was possible upon the process issued 
by the fédéral court, for the reason that the vessel was in the custody 
of the state court. 

Section 720 of the Eevised Statutes of the United States provides 
that "the writ of injunction shall not be granted by any court of the 
United States to stay proceedings in any court of a state, except in 
cases where such injunction may be authorized by any law relating 
to proceedings in bankruptcy." 

From what has already been said it is manifest that the effect of 
the injunction in this case would be to stay proceedings in the state 
court in the replevin suit. It would be to retain the property in the 
possession of the complainant regardless of the writ issued by the 
state court ordering it to be placed in the possession of the respond- 
ent. It would be to stop altogether the proceedings in the replevin 
suit, because it would be impossible to proceed with that suit with- 
out violating the injunction prayed in this case. 

Thèse considérations necessarily lead to the conclusion that the 
granting of an injunction in this case, after the commencement of the 
replevin suit in the state court— of which neither the court nor the 
counsel was advised — was an error, and that, therefore, the injunction 
must be dissolved; and it is 80 ordered. 
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NOTE. 

Eestbaiîîing Pbooeedings m State Cotiets. This section: applies to 
the restraint of suits, which, but for tbe iiijunction, the state court would 
hâve jurisdiction over, {In re Long -Island, eto^ Trams. Co, 5 Ped. Kep. 628,) 
and only such as are commenced in a state court before proceedings in the 
fédéral court hâve been commenced, \Fîs7t v. Union Foc. R. Oo. 10 Blatchf. 
518;) for, if a suit be commenced in the fédéral court, subséquent proceedings 
in a state court may be restrained. Id. '«Proceedings" include ail steps 
taken in a suit from its inception to final process. U. 8. v. Collins, 4 Blatchf, 
142. This section is an inhibition against staying a party in the conduct of 
the proceedings in a state court, as much as an inhibition against an injunc- 
tion, mandamiis, or prohibition directed to the state court, (Fîsk v. Union 
Pao. R. Co. 6 Blatchf. 862;) and Its interprétation is restricted by. sections 
640 and 646 of the Revised Statut^s to cases where the jurisdiction of the 
courts of the United States is originally invoked for the puiçose.of staying 
proceedings in the state courts. Perry v. Sharpe, 8 Pbd. Rep.i 24. 

Eestriotion <Mf AtTTHOBiTT. A court of the United States cannot enjoin 
proceedings in a state court JDiggs v. Woloott, 4 Cranch, 179; Rogers v. City 
of Cincinnati, 5 McLea,n, 337. So the suprême court cannot enjoin proceedr 
ings in a subordinate state court, although it has allowed a writ of error to 
the judgment of the appellate court. The Slaughter-hmise Cases, 10 Wall. 
273. The circuit court has no jurisdiction over the proceedings of a state court. 
Bridgea t. Sheldon, 18 Blatchf. 517 ; Watson v. Jones, 13 Wall. 679. Although 
the circuit court has no jurisdiction over proceedings in a state court, yet this 
section does not prevent it from releasJng a défendant from process ont of a 
state court violating its protection, or to prevent abuse of ita privilèges. 
Bridges V. Sheldon, 18 Blatchf. 617 ; S. G. 7 Fed. Eep. 45 ; Hurst's. Case, 4 Dali. 
387. So a circuit Court may restrain parties from taking ont criminal process 
under a state law which impairs the obligations of contracts, {LouùHana State 
Lottery Co. v. Fitzpatrlok, 3 Woods, 222;) nor does this section prohibit the 
district court, after a trausfer of the ship and freight under the «limited-liabil- 
ity act," from restraining the prosecution of any suit growing ont of the dis- 
aster theretofore commenced and then pending in a state court, {In re Long 
Island, etc., Trans. Co. 6 Fed. Rep. 627.) A circuit court cannot issue an 
injunction to stay proceedings in a state court. Tfle SlaugMer-Muse Case, 1 
Woods, 21. An injunction to restrain suits in the state court for the collection 
of taxes will not be granted, {Moore v. HoUiday,4: Dill. 52;) but, under spécial 
circumstances, a temporary injunction to restrain the collection of rétrospect- 
ive taxes was allowed. Id. Although a party files a bill of interpleader, yet 
he cannot restrain a défendant from prosecuting an action pending in the state 
court. City Banh v. Skelton, 2 Blatchf. 14. Where the jurisdiction of a court 
and the right of a plaintiff to prosecut'e his suit hâve once attached, that right 
cannot be arrested or taken away by proceedings in. another court. Peck v. 
Jenness, 7 How. 625. So, if a marshal is sued in a state court for taking the 
goods of a third person on a writ of exécution, the proceedings against him 
cannot be enjoined. Evans y. Pack, 7 Cent. Law J. 409. This section pro- 
hibits the issue of an injunction to restrain the sale of property under an 
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exécution issued out of a state court, although application îs made by a tliird 
party whose property ia taken. Watson v. Bondurant, 2 Woods, 166; S. C- 
30 La. Ann. 1; Bàly v. The Sheriff, 1 Woods, 175; Peiry v. Sharpe, 8 Fed. 
Ebp. 23; contra, Cropper v. Cobum, 2 Curt. 465. The holder of a ehattel 
mortgagé cannot enjoin the sherifE from selling the property under exécution 
on a judgment against the mortgageor, Ruggles v. Simonton, 3 Biss. 325. 
Courts of theXJnited States hâve jurisdiction over executors and administra- 
tors where the parties hâve the requisite citizenship, and this jurisdiction is 
not barred by subséquent proceedings in insolvency in the state court. In 
such case the courts may interpose in favor of a foreign creditor to arrest the 
distribution of any surplus of the estate of décèdent. Green v. Creîghton, 23 
How. 90. See Yculey v. Lavender, 21 Wall. 276 ; January v. Powell, 29 Mo. 
241. 

On Cause Eemoved. A circuit court will not order a stay of ail proceed- 
ings in a state court in a cause removed into the circuit court, {Fisk v. Union 
PacB. Co. 6 Blatchf. 362; Perry v. Sharpe, 8 Fed. Eep. 23;) but after re- 
moval it has jurisdiction to continue in force an injunction allowed by the 
state court before the removal. Smith v. Schwed, 6 ¥ed. Eep. 458; and see 
Eev. St. §§ 640, 646 ; Act of March 3, 1875, § 4 ; 18 St. 571. If plaintiff, after 
removal, brings an actionin the state court, upon a judgment rendered therein 
before removal, défendant may file a Mil in the circuit court to restrain the pro- 
ceedings. French v. Hay, 22 Wall. 250. Where a state court improperly 
refuses a pétition for removal, and renders final judgment in a replevin suit, 
and orders plaintifls to restore the property, and, on their refusai to do so, 
défendant sues on the replevin bond, the fédéral court may restrain the pro- 
ceedings on such suit, the injunction being merely an ancillary proeeeding, 
and not forbidden by this section. Kern v. Hindekoper, 2 Morr. Trans. 618. 

Ik Bankeuptcy Couets. Except in cases arising under the bankrupt law 
a court of the United States cannot enjoin a party from proeeeding in a state 
court, {Haines v. Carpenter, 91 U. S. 254; Dial v. Reynolds, 96 U. S. 340; 
Ghaffim, V. St. Louis, 4 Dill. 19 ; Tifft v. Iron-clad Manvfacturing Co. 16 
Blatchf. 48 ; Hyde v. Bancroft, 8 Bank. Eeg. 24 ;) but it has been held that the 
bankrupt act does not authorize district courts to issue injunctions to state 
courts, nor to actors or parties litigating before them, {In re Campbell, 1 
Bank, Eeg. 166 ; In re Burm, Id. 174 ; PecTi v, Jenness, 7 How. 625 ; Erwin v. 
Lowry, 7 How. 172;) and that a state court having acquired jurisdiction a 
United Statea court has no authority to oust it, {Clark v. Bininger, 3 Bank. 
Eeg. 518; Tenth Nat. Bank v. Songer, 42, How. Pr. 170;- Ex parte Dtidley, 1 
Pa, L. J. 302.) The express authority of bankruptcy courts to restrain pro- 
ceedings in state courts under the bankrupt law extends only to suits against 
the bankrupt himself, (Eev. St. § 5106; Gilbert v. Quimby, 1 Fed. Eep. 114;) 
and the implied authority extends only to proceedings to realize the assets 
and bring them into the custody of the bankrupt court, (Eev. St. § 4972 ; 
Gilbert v. Quimby, 1 Fed. Eep. 114.) So, although a party has issued an attach- 
ment from a state court to reaeh a dividend in bankruptcy, he cannot be re- 
strained by injunction from the fédéral court. Gilbert v. Quimby, 1 Fed. 
Eep. 111. It may prohibit a creditor by injunction from proeeeding under 
an exécution issued out of a state court, {Irving v. Hugfies, 2 Bank. Eeg. 61 ;) 



PARMEES' LOAN & TEUST 00. V. OXFOED IRON 00. 169 

or enjoin a sheiilï and parties litigant from selling thepropertyon exécution, 
[In re Mallory, 61 Bank. Eeg. 22 ; In re Lady Bryan Min. Co. 6 Bank. Eeg. 
252; In re Atkinson, 7 Bank. Eeg. 143.) It may allow the goods to be sold 
under the exécution or may enjoin proceedings thereunder. In re Schnepf, 
1 Bank. Eeg. 190. Before the appointment of assignées the pétition for the 
injunction must be filed by the bankrupt, but aftér their appointment it may 
be flled by the assignées. In re Bowie, 1 Bank Eeg. 628. The commence- 
ment of the bankruptcy proceedings opérâtes as a supersedeas of process in 
the hands of the sheriff, and an injunction against ail other proceedings until 
the question of the bankruptcy shall be disposed of. Jones v. Leaoh, 1 Bank. 
Eeg. 595. The bankrupt court may restrain a claimant of a lien obtained by 
collusion with the bankrupt from proceeding elsewhere to enforce the lien. 
Samson v. Clark, 6 Bank. Eeg. 403. The control of the district court, sitting 
in bankruptcy, over proceedings in the state court over liens and mortgages 
existing upon.the property of the bankrupt, is exercised, not over the state 
courts themselves, tut upon the parties, through injunction or other appro- 
priate proceedings in equity. Ex parte Uhristy, 3'How. 292. Where the cir- 
cuit court has jurisdiction of a case in bankruptcy, an error in granting au 
injunction can only be reviewed after a final decree. Ex parte Schwab, 98 U. 
S. 240.— [Ed. 



Paembrs' Loan & Trust Co. v. Oxfoed Iron (Jo. and others. 
(Circuit Court, D. New Jersey. July 20, 1882 

FOEEOLOSUBE SaLE — PoSTPONEMENT. 

Where the sale of mortiçaged premiscs under a foreclosure decree, appointcd 
for a particular date, would be ultimately detrimental tp ail interests to ail in- 
terésted, and good cause is shown therefor, the pétition of défendants for a 
postponement of the sale to a future day lixed will be granted. 

In Equity. 

Turner, Lee é McClure, for complainants, 

Cortlandt é B. Wayne Parker, for défendants. 

Nixon, D. J. This matter is before me on the pétition of the Ox- 
ford Iron Company, and the firm of Selden T. Scranton & Co., de- 
fendants in the above suit, praying that the sale of the mortgaged 
premises be further postponed. 

It appears that on the first of April, 1876, the Oxford Iron Com- 
pany, a corporation of the state of New Jersey, doing business at 
Oxford, in the county of Warren, and being the owner in fee of cer- 
tain real estate, including farms, lands, lùines, and mining rights, sit- 
uate in the said county of Warren, caused to be issued bonds of the 
corporation amounfcing in the aggregate to $750,000, payable ApriL 
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1, 1896, with interest semi-annually, at the rate of 7 per cent, per 
annum, on the first daya of October and April ; and at the same time 
duly executed a mortgage to the Farmers' Loan & Trust Company, 
a corporation of the state of New York, upon ail its real estate and 
appartenances, to secure the payment of the said bonds and accru- 
ing interest. Only a small portion of thèse bonds were sold, the 
bulk being assigned and pledged by the company to its numerous 
creditors as collatéral security for loans made, or for its gênerai in- 
debtednesB in carrying on its business. Owing to the great dépres- 
sion in the iron trade of the country, and especially in that départ- 
aient of industry which the Oxford Company was organized to carry 
on, ît failed to meet its liabilities, and beeame so much embarrassed 
in September, 1878, that the chancellor of the state, on proper pro- 
ceedings before him, issued an injunctionrestraining itsoÊâcers from 
any further exercise of the franchises of the corporation, and ap- 
pointed Mr. Benjamin G. Clarke receiver. 

The company failing to pay the interest on the bonds as it fell 
due, the Farmera' Loan & Trust Company, the trustée, at the 
request of a large majority of the holders, filed a bill in this court 
for th-e foreclosure of the mortgage, and a final decree has been 
entered for the sale of the mortgaged premises, — the decree setting 
forth that there was due to the complainant corporation, in trust 
for t'ie several bondholders, the sum of $171,377.50, for interest 
theieon to October 1, 1881; that none of the principal of said bonds 
svaB due; that the mortgaged premises were so situate that they could 
not be sold in parcels without préjudice to the parties interested in 
proeuring the highest and best price for the same; and that a part 
could not be sold to satisfy the amount due without a material injury 
to the remaining part. Execution was duly issued thereon, directed 
to the marshal of the district, and he has advertised the whole of the 
premises to be sold on the twenty-first of July instant. 

The petitioners represent that the mortgaged premises are a very 
valuable property, costing the company upwards of $1,700,000, and 
that their sale, at the présent time and under existing circumstances, 
would be alike disastrous to the intcrests of the corporation and its 
creditors : 

(1) Because suçh a sale should not take place in. midsutnmer, when busi- 
ness is largely suspended, and capitalists and business men are away at the 
usual summer resorts. (2) Because the receiver, who has had the manage- 
ment of the affairs of the company, under the supervision of the chancelloi 
of the state, siace 1878, and to whom purcliasers would naturally apply in 
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endeavoring to ascertain the value of the plaatj'is absent in Europe, and will 
not return before the flrst week in September. (3) Because persons propos- 
ing to purchase, and making inquiries in regard to the productive value of 
the property, would be misled by the last report of the business, flled by the 
receiver in the court of chancery, for the year ending September 1, 1881 ; that 
although said report shows upon its face a loss of $23,000 from carrying on 
the business during the préviens year, there was, in truth, a gain for the 
year; that the apparent deficiency was caused by the receiver applying about 
$40,000 of the profits to the building of a new and more efficient blast-furnaee; 
to the permanent betterment of the plant. (4) Because the accounts of the 
managing superlntendent show that the receiver bas now got the property in 
such good working order that during the months of the current year its aver- 
age profits hâve been little short of $10,000 per month ; and that the receiver's 
report to be made to the chaucellor on the flrst of September next wiU reveal 
such net profits as greatly to enhance the value of the promises in the esti- 
mation of purchasers at the sale. And (5) because the petitioners are now 
engagea, with good prospect of success, in forming a syndicate to purchase 
the mortgaged premises at such a priée as will relieve them of ail embarrass- 
ment and enable them to meet their liabilities in f ull, with the corporate and 
pai-tnership assets, without the sacrifice of their privatè estate. 

Thèse différent groands aïe supported to some estent by the testi- 
mony, but the fact in the case whioh largely influences me to grant 
the motion is this: On the hearing of the rnle to show cause why 
the adjoarnment should not be ordered, Judge Hand appeared for the 
bondholders, to resist the postponement, and in reply to the suggestion 
of the counsel of the petitioners, that no bidders could be got to the 
sale at this season of the year, he stated that the bondholders had 
formed a combina tion for mutuàl protection of interests, and, if needs 
be, would make the property bring at least a half million of dollars; 
and that the confirmation of the sale was with the court, and if the 
pries was not satisfactory, any sale wonld be nngatory. Now, I 
think, it would be ultimately detrimental to ail interests to. hâve a 
sale take place which the court could not approve, beôause of the 
inadequacy of the price. Expérience bas el^own that suoh judicial 
interférences, in the absence of fraud, are ordinarily not suocessful 
in promoting the end whioh is Bought to be aocomplished; but if 
the sale should go on nnder the présent circumstanoes, and a bid not 
exceeding the amonnt suggested was obtained, and proceedings were 
taken to hinder a confirmation, I should regard the reasons stated 
and the arguments used for the postponement as of much force when 
urged against the confirmation of the sale. It is betterfor ail parties 
that the court should listen to them now, rather than then. 

The rule to show cause is made absolute. 
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I should have designatéd the last week in September as the proper 
time for the adjournment, but the chairman of the committee ot 
bondholders stated in open court that he could not attend the sale 
during the month of September. 

Let an order be entered directing notice to the marshal, and the 
solicitors of the respective parties, that the sale of the property stands 
over until Tuesday, October 10, 1883, at the same place and hour as 
heretofore advertised, and that the marshal give légal public notice 
of the adjournment. 



Wallaoe ». Notes and others^ 

\Cir cuit Court, D. Gonnecticut. August 7, 1882.) 

Patents pok Inventions— Phocbss fob Makino Bpoons and Forks. 

Where the patentée attained the resuit of producing a new thing, a silver- 
plated Steel spoon, hy a succession of old processes, which, though separatel}' 
old, had not been praotically grouped together in the order in which he Used 
them, it is a patentable novelty in process. 

B. F. Thurston, John S. Beacht Charles E. Mitchell and L. M. 
Hubbarâ, for plaintiff. 

E. N. Diekerson, Charles B. Ingersoll, and J. W. Towner, for de- 
fendants. 

Shipman, D. J. This ia a bill in equity to restrain the défendants 
from the alleged inf ringement of letters patent to Eobert Wallace, as 
inventor, No. 220,003, for improvements in the process of mamifac- 
turing spoons and forks, and alfeo of lettérs patent to said Wallace, 
No. 220,002, for imprOviôments in spoons and forkà. The former 
patent wa's for the process of manufacturing silver-plated spoons and 
forks, from homogéneoïiB steel; the latter was for the product frOm 
sueh process. ■ Each patent was dated Septembei 28, 187Ô. 

The nature of the inVentioUj as elaimed by the patentée, and the 
précise thing for -which letters patent were granted, wiïl bë best 
understood by quôting his description in the specifibation of the pro- 
cess patent: 

"■ This invention relates tb an imîirOved process for the manufacture of 
spoons and forksj 'consiating of înfèrior métal plated wîth preoidus inetal, 
usually silver; the objèet belng to produce spoons and forks whicli shall be of 
small initial «ost, pfgreat durabjlity, and susceptible; of a highly-flnished and 
ornamented surface. 
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" Spoons and forks resembling silver in their finish, ornamentation, and gên- 
erai appearance hâve ordinarily been made o£ an alloy largely oomposed of 
copper and zinc, known in the arts as German silver, and of other metala or 
alloys of similar composition, which could be roUed and stamped with as 
much facility as silver. Sheet and cast iron hâve also been largely used la 
the manufacture of a cheap article of spoons and forks, and such articles of 
table ware hâve usually been provided with a coating of tin ; but spoons and 
forks made of iron could not compete in their finish and appearance with 
spoons and forks made of German silver or similar alloys; and such articles 
form a distinct class of manufacture. I am also aware that spoons and forks 
hâve long been made, in whole or in part, of steel, and in some cases the 
articles hâve been plated with precious métal, and hence I make no broad 
elaim to spoons or forks made either of iron or steel, as my invention consists 
in an improved process for the manufacture of spoons and forks ôf homo- 
geneous steel, whereby the finished article is possessed of ail the désirable 
and valuable characteristics of silver-ware in ita appearance, finish, orna- 
mentation, strength, and durability, while it is much lighter in weight, and 
can be produced at a much lower cost than the ordinary articles of silver- 
ware. 

*' German silver and similar alloys are adapted to be roUed and stamped 
with the same facility as silver; but homogeneous steel requîres more than 
four times the pressure imparted to German silver before the homogeiieous 
steel can be made to flow into the fine and deep recesses of that portion of the 
dies for producing the desired ornamentation, and hence the ordinary process 
resorted to in the manufacture of German-silver spoons and forks is whoUy 
impracticable, if it is desired to «nploy homogeneous steel in the manufacture 
of such articles. 

" I will now proceed to describe the varions stèps for carrying my Improved 
prodess into effect. 

"The homogeneous steel is flrst rolled into sheets of the desired width, 
length, and thickness, and from such sheets the blanks, a, a, are eut, as illus- 
trated in figure 1, whereby the material is economized and waste scrap is 
avoided. The blanks, a, a, are then rolled to extend the same, and to impart 
varying thicknesses to diffei-ent portions of the blank, as shown in figure 2. 

"The blanks are rolled cold, and, as heretofore stated, when the blanks are 
oomposed of silver, German silver, or similar matériel, no difflculty is ex- 
perienced in the process of rolling; but with homogeneous steel the blanks 
cannot be rolled in the usual manner on account of the greatly-increased 
power necessitated in forcing the blank through the rolls, and also for the 
reason that the surface of the steel is so smooth that the rolls fail to take hold 
of the blank promptly. 

"In rolling articles of irregular or varying thickness, it must be remem- 
bered that the blank must enter the rolls at a fixed point, and that the slight- 
est slip or variation of the blank not only ruins the blank, thus causing loss 
of material and ail previous labor bestowed upon the blank, but that such 
variation or slip of the blank is liable to injure the rolls, and thus cause a 
still greater loss to the manufacturer. To prépare the blank, therefore, for 
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rolling, and prevent it from slippinjf as it entera between the rolls, I thor- 
oughly cleansethe blanks,preferably by placing a large number of blanks into 
a tumbling barrai or mill with a quantity of pumice stone, or other similar 
substance, that wilï operate to scour the surface of the blanks. Then, to 
insure a prompt and certain hold of the rolls on the blank, and prevent the 
latter from slipping, I cover the rolls or the blank, or both, with turpentine, 
and when the blank is now entered between the rolls it is promptly and flrmly 
grasped and transformed into the desired form, as indicated in figure 2. From 
the blank, after having been rolled, is stamped the spoon-blank proper, 6, as 
illustrated in figure 8, or a fork-blank in case the blank was rolled for the pro- 
duction of f ork-blanks. 

" When homogeneonssteel haB been compréssed by cold rolling, as hereinbe- 
fore described, it is of such density that it is necessary to sof ten the métal by 
annealing, that it may yield sufficiently to receive the impression of the dies 
for ornamenting the surface of the article. The opération of annealing is 
usually performed by heating and slowly cooling the blanks, and in the man- 
ufacture of spoons and forks, from the métal ordinarily used, the blanks are 
ordinarily annealed in an open oven or furnace; but this method of annealing 
will not answer when the blanks are formed from homogeneous steel, because 
the latter will oxidize and blister, and thus injure the surface of the blanks. 
To prevent this I pack the blanks tightly in close-fitting iron boxes, and close 
àll the joints of the boxes by luting the joints with clay, and thus exclude the 
outer air from the blanks within the boxes. The boxes are then placed in a fur- 
nace and heated to the desired température, after whioh they are allowed to 
cool, care being taken not to open the boxes until they hâve become cold; and 
when the blanks are removed from the boxes it is préférable to protect them 
from the direct contact and influence with the atmosphère, which may be 
efCected by sprinkling unslaked lime over them." 

The ètamping, forming, and plating processes are aiso described, 
whioh are those usually practiced in the manufactare oi German- 
silver plated spoons. 

The claims of the process patent were as foUows: 

"(1) The method or process of manufacturing forks or spoons from homo- 
geneous Steel, consisting, essentially, In the foUowing steps: First, in cutting 
the blanks of the desired size and form ; second. In imparting asmooth surface 
to the blank; third,in applying adhesive substance, such as turpentine, to the 
blanks or rolls, or both, preparatory to rolling, and afterwards cold-rolling 
the blanks to impart the desired thickness to the différent portions tbereof ; 
fauHh, in annealing the cold-rolled blanks in air-tight réceptacles; -fifth, in 
stamping, shaping, and plating the blanks to form the completed article sub- 
stantially as hereinbefore set forth. 

"(2) In the process of manufacturing forks or spoons from homogeneous 
steel, the method of preparing the blanks, consisting In applying adhesive 
substance, such as turpentine, to the blanks or rolls, or both, preparatory to 
subjecting the blank to the pressure of the rolls, substantially as set forth." 
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The art of manufacturitig silver-plated Germari-silver spdons was 
well known at the date of this, invention, and the various opérations 
are described by Mr. A. A. Sperry, the defendant's foreman, as fol- 
lows : 

" The first opération in making a German-silver spoon Is to eut the blank 
f rom a sheet of métal of the required width and thickness. Thé blank is then 
annealed. It is then plated in acid to remove the scale. This opération is 
called pickling. The next opération, affcer washing the blank with water, is 
to place it in a tumbling barrel with a quantity of sawdust. It is then tum- 
bled a short time to remove the moisture. ïhe blank is then taken to the 
roUs. The upper roU, as they are usually used in roUing spoon blanks, is so 
formed that the spoon in passing through the rolls shall leave such portions 
of the spoon wbere strength is required of the necessary thickness, while the 
bowl and end of the handle for ordinary figured work shall be made thin: 
This is called graded roUing. Except in the manufacture of solid-silver table- 
ware, there is no other rolling known in the spoon business proper, except 
graded rolling, There is no other rolling known in the spoon business 
proper, except cold rolling. After the rolling of the blank, the next step is 
cutting ont the spoon. Next is the annealing process. After the annëalihg 
the blank is again pickled. The blank is now ready for cutting down; this 
is done on belts coated with some polishing material to eut away the rough 
surface of the blank, and reduce it to a smooth surface. The blank .is now 
ready for putting on the impression; this is ç^lled striking or stamping. 
From the edges of the spoon the bnrr is now eut away on belts and wheels, 
and the edges are polished. The spoon is now ready forbciwling; that is, 
forming the bowl between the dies. The next step is shaping the handle. 
The spoon is now ready for facirig the bowl, and Ônishing." 

The "blanking" or cutting ont of the blank is usually done by the 
proeeâs patented by Leroy S. White, in letters patent of December 
24, 1867. 

Iron tinned spoons had been manufactured for yeaxs prior to 1878. 
They were a cheap and coarsely-finished article. In this condition 
of the art, the Pittsburgh iron and steel manufacturers began, in 
1876, to bring to the notice of the Connecticut spoon makers soft 
or "homogeneous" steel as a suitable article for the manufacture 
of spoons. Within the last 20 years this kind of steel, or. steel 
produced by fusion, as distinguished from that produced by cemeïi- 
tation, has been extensively manufactured, both by the "crucible" 
process and by the Bessemer and Siemens-Martins processes, and 
has been used fora great many purposes. AU steel is homogene- 
ous, but the term has been applied to this kind of steel on account 
of its especial uniformity of structure. The article ia low in carbon., 
and does not harden and temper in water, and in that respect is 
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materîally unlikô the steel which was formerly manafactured, and 
therefore bas been refused the uame by many metallurgists. What- 
ever it should be properly called, — and it seems that ingot iron 
would be a more exact name, — its manufacture into flat table-ware 
was undertaken by a number of the Connecticut manufacturera about 
the year 1876. Som'e of them made tinned steel spoons which were 
like their iron predecessors, — a cheap and somewhat coarse article. 
Otbers essayed to make and did make silver-plated spoons. But 
nobody succeeded, commercially at least, till the plaintiff placed 
upon the market his goods, which are élégant in finish, omamented 
with délicate and clearly-defined Unes, and, though they cannot per- 
manently withstand rust, are cheaply produced, and possess the 
advantages which are stated in the patent. 

The resuit to be gained by the efforts of the spoon manufacturers 
was the silver-plating of table-ware, which should be both durable 
and susceptible of omamentation, upon a material cheaper than 
German-silver, whereby attractive articles could be furnished to the 
public at a cheap price. The difficulties which were to be overcome, 
after a material which would not split in manufacture or in use had 
been found, would naturally arise from the hardness of the material 
and from its tendency to oxidation. The iron manuf aoturei-s furnished 
the material, which would not split, and was comparatively soft. 
The invention of Wallace, if invention it was, consisted — First, iii 
treating this material in such a way that cold rolling, which was a 
necessity of prime importance in order to increase the density of the 
material, and thus to enable the Unes of omamentation to be stamped 
clearly and distinctly, could be accomplished. This method was by 
scouring the smooth or glassy and slippery surface of the steel blank 
so that it would fumish as little résistance as possible to the bite of 
the rolls, and next by aiding the roUs to take hold of the hard and 
glossy surface of the steel by the application of turpentine to the 
blank. Secondly, oxidation during the necessary subséquent anneal- 
ing process was prevented by annealing in covered boxes, made air- 
tight. The other steps were those usually taken in the manufacture 
of German-silver spoons. 

Before considering the question of novelty, it is désirable to state 
the éléments of the claimed invention with respect to material. It 
is suggested that "homogeneons steel" is not defined in the patent, 
and that steel necessarily implies an article which will not harden 
and temper in water; whereas, it is manifest from the record that 
the "spoon métal" «sed by both parties is not steel in that seuse. 
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Prior to 1867-68 the distinctions in this country aud elsewhere 
between iron and steel were sharply defined. Quoting substantially 
from Mr. Isaac Adams' testimony, bat abbreviating somewhat bis 
language, tbe term "steel" formerly meant a compound of iron and 
carbon, in which the carbon was présent in an amount varying 
from one-half of 1 per cent, to 2 per cent. The compound thus called 
steel possessed the properties of both cast iron and wrought iron in 
a certain degree. It had strength, hardness, and resiliency, but it 
also possessed a salient property, which the others. possessed in a 
moderato degree or not at ail, and that is the property of being hard- 
ened and tempered by heating and cooling. But the new processes 
in the manufacture of iron with carbon bave left the distinctions be- 
tween steel and iron in an unsettled condition, and so there hâve been 
for eome years two contending définitions of steel,— one which ex- 
cludes ail compounds of iron and carbon which do not hâve the 
tempering quality, and another which includes ail malléable products 
produced by fusion, whether or not the percentage of iron is sufiS- 
cient to give the tempering quality. The term "steel" is practically 
applied by American steel manufacturers to the low carbon article 
used by both the plaintiff and the défendants, and from the use of 
this term no confusion would arise among mechanics as to its mean- 
ing, although the spoon manufacturer must necessarily ascertain for 
himself, by experiment or inquiry, the grade of soft steel which ifi 
best suited to bis purpose. 

Although the product patent seems to imply that the steel must be 
cold rolled in the process of its manufacture, that was not its mean- 
ing. The patentée meant to emphasize that in the process of manu- 
facture of the spoon, the steel must be made dense by cold rolling. 
He says in the product patent that the smooth and even surface pro- 
duced by cold rolling is necessary — ^First, that the surface of the 
ware may be of uniform deusity, so that sharp and well-defined oma- 
mentation may be stamped thereon;" and, second, to provide the ware 
with a highly-finished plated surface, which will burnish evenly. The 
steel which is generally used is hot rolled in its manufacture, — that 
is, roUed while hot in cold rolls. 

The important question in the case relates to the novelty of the 
patented process. The défendants deny any patentable novelty, be- 
cause they say: (1) That every one of the mechanical opérations 
stated by the patentée had been successfully practiced in the German- 
silver spoon manufacture; (2) that they were practiced in the se- 
v.l3,no.4— 12 
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quence poînted dtit in the patent; (3) that tliere was no novelty in 
the successful use of this process upon homogienéoua steel. 

Tumbling Gernian-silver blanke in sawdost for the purpose of 
cleaning them from acid and drying them after they had been taken 
from the "pickle" in which they had been placed after the first an- 
nealing, and by -which "pickling" process the scale is removed, was 
well known-at the date of the invention. The use of the tumbling 
barrel for this purpose of soouring métal was also well known. The 
dipping of blanks in turpentirie or sal-soda or water for the purpose 
of enabling the rolls to take hold of blanks of unusually hard surface, 
and the occasional annealing of German-silver spoons or other ar- 
ticles in air-tight réceptacles, had been practiced. It was well known 
that steel tools and other articles peculiarily liable to oxidation should 
be thus annealed. Thèse methods of treating métal so as to over- 
come difficulties arisiug from the nature of the material were familiar 
to experienced métal workers, but there is no satisfactory proof that 
in the manufacture of German-silver or tinned iron or steel spoons, 
both the cleaning and dipping in turpentine and air-tight annealing 
had been resorted to, or were ever used in the séquence named in the 
patent before the experiments of Wallace. The Messrs. Sperry dipped 
their blanks in turpentine as an occasional thing. They annealed 
spoons in air-tight pans or boxes occasionally, and had annealed 
ladle bowls in that ir&y, but this consécutive process was not the way 
in which they manufactured their ware. Mr. Lewis' use of turpen- 
tine and of air-tight annealing was of the same kind. Mr. Stevens 
used turpentine in roUing his iron and steel spoons "for a few days.*' 
Mr. H. W. Bassett, foreman of Hall> Elton & Co., and who made iron 
and steel spoons between 1876 and 1878, and Mr. Andrews, who was 
also in their employ, had used turpentine for 10 or 12 years, but not 
uniformly. Andrews says h^ "used it some." The plaintiff'a con- 
sécutive process to enable cold roUing and perfect annealing to be 
accomplished was new. Neither is there any satisfactory évidence 
that this process had ever been used with success upon steel before 
Wallace introduced it to the public. The efforts of Charles Parker 
& Co. and of Garry I. Mix to use steel were unsuccessful. They made 
spoonSj but not in a: way satisfactory to themselves. Luther Board- 
man did not practioe air-tight annealing. Hall, Elton & Co. made 
tinned steel spoons, which were a very diffeieat article from Wallace's 
silver plateî I hâve already adverted to the testimony of their Work- 
men Bassett and Andrew». . Stevens, who used turpentine "for a few 
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days,"made iron tinned spoous, and says that,"we buffed and plated 
some" with silver plate, and sold them in the year 1874. If this 
Bilvei; plating had been a success or an affair of moment ia Mr. Ste- 
vens' business, his testimony in regard to it would haye been les» 
vague. The Landers, Frary & Clark steel fork was a différent article 
from the forks in question. It was an unannealed, hairdened, and 
tempered article. 

In 1836 silver-platell steel spoons and forks were imported from 
England by Samuel Haghes & Son. The method of manufacture, 
whether by forging or rolling, is not known. Mr. Bassett, who was 
in the employ of the importers when the spoons were sold, thinks 
that they were close or hand plated, whioh was done by soldering a 
sheet of métal upon the article plated. The patentée does not claim 
that spoons and forks had not been plated before thç date of his 
invention. 

The English patent to Job Cutler, of 1853, describes his method of 
making silver-plated spoons from wrought sheet iron or st«el. He 
cold roUed the strips of iron or steel, eut ont the blanks, annealed, 
pickled, stamped, annealed again if the dies did not produce a good 
impression, pickled, oleaned, and restamped. !Ee annealed in a muf- 
fle or oven made air-tight in some way. The anneaUng boxes or 
pans were ûlled with altemate layers of blanks, and a mixture of 
charcoal dust or sawdust, coke dust, and Cumberland ore. The pe- 
culiarities of the Wallace process, scoûring the blanks and dipping 
in turpentine and annealing in boxes simply made air-tight by ce- 
menting the joints, are not given by Cutler. 

The défendants also attacked the theory of patentable novelty by 
the foUowing Une of argument, which had great force. The methods 
of treating cold refractory métal so as to subject it to the rdlling 
opération, and the methods of annealing steel or iron so as to pre- 
vent oxidation, were àll well known in 1876-7. There was no mystery 
in the way in which métal workers treated steel and iron. At this time 
the steel manufacturers of the country began to manufacture soft or 
decarbonized or homogeneous steel for very many purposes, and cou- 
ceived the idea that it could be used to advantage by the spoon mak> 
ers of Connecticut. Ely & Williams, of Philadelphia, introduced the 
article in 1876 to the différent prominent Connecticut manufacturers, 
who ail tried it. Some, like Hall, Elton & Go., and Mr. Boardman, 
gave it up because they preferred to dévote themselves exclusively to 
Qerman silver, and did not want to procure separate sets of dies and 
rplls. Othere, like Mr. Mix, found the steel too xefractçry to exhaust 
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time ^pon. Mr. "Wallace had both patience and a disposition to use 
time in the employaient of Old and well-known processes for the 
manipulation of this article which was represented to possess advan- 
tages over wrought iron. There was no invention, there was an ap- 
plication of f amiliar ideas, and a gênerai meohanical improvement, and 
there was business skill and energy. There was the employment of 
the same qualities of mind which hâve made his brother manfactur- 
ers of the Connecticut and Naugatuck valleys successful in the de- 
partments of table-ware manufacture to which they hâve devoted 
themselves, but there was no striking out a new path in the field of 
invention. He did just what other people had done, but he exercised 
patience and energy to inake his work a commercial success. 

On the other hand, the plaintiflf says an attractive, cheap, and 
durable silver-plated steel spoon was a thing practically unknown in 
the art. It was wanted. When produced the manufacturers knew 
that it would fin an empty space in the market. They desired to 
produce it, and the skillful and prospérons mechanics of the neigh- 
borhood set themselves with more or less energy to acoomplish this 
resuit. Nobody but the plaintrfif succeeded. Hô produced a new 
thing — a silver-plated steel spoon which was cheap, durable, beauti- 
ful, and useful. Having done that, having accomplished what other 
men tried to do and wanled to do, but did not do, and having shown 
that he attained the resuit by a succession of old processes, which, 
though separately old, had not been practically grouped together in 
the order in which he used them, the only fair conclusion is that 
there must haye been patentable novelty in the process. The plain- 
tiff's argument seems to me to bave the greater weight. 

The first claim of the process patent and the varions claims of the 
product patent are found to be valid, but the second claim of the 
process patent doès not possess patentable novelty by reason of the 
prior use of turpentine upon German-silver blanks before they are 
rolled. 

The question of infringement only remains. The défendants, 
after blanking, anneal the blank, pickle it to remove the scale, tum- 
ble it in sawdust to clean and dry it, then àpply the turpentine ànd 
cold roll it, ànd when the second annealing process is to be done, they 
annéal in air-tight boxes. Thèj'do not use pumice stone or ahy- 
thing which scours the blânk, but, aftôr annealing, they subjeot the 
blank to ôudh cleaning as to maké it clean and bright. The smooth 
and slippèry character of the steel is removed by the tumbling, which 
is practiced long enoughto thoroughly clean the surface ôf the blank. 
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The proeess which the plaintiff pointed ont has been su'bstaiilially 
adopted. 

Let there be a decree for the plaintiff upon the first claim of the 
proeess patent, and upon the prodact patent for an injanotion and 
an accounting. 



Thb MiIiL Boy. 

(Sittrîet Court, B. D. Ârkansas. July, 1882.) 

1. Shippino— Caboter bt Watbr — Kivbrs op the Bouth-Wkst. 

The ruies regulating the liability of a carrier of goods by water to landings 
•where there are wharves and warehousea, ànd where the consignée résides or 
may be found, are not applicable to neighborhood or way landings on the river 
banks of the south-west, where there ia no wharf and no warehouse, and where 
the consignée does not réside, and. is not to be found. 

2. Same — Usage and Custom. 

The. usage and custom has been uniform that when the boat put goods off at 
such a landing in good order and condition, and the person living at or near 
the landing was notifled of the fact, and requested to look after them and 
notify the consignées, the liability of the beat was at ap end, and, being reason- 
able, contracts of aflreightment will bé presumed to hâve been made with réf- 
érence to such usage and custom. 

3. Same— DuTT and Oblioations of Consignées — Local Usage and Custom. 

Where the consignées had notice in fact of the précise character of the landing, 
and ordered a mill consigned to such landing, and lived at a distance from it, 
with no direct or speedy means of communication between the landing and 
themselves, it was their duty to hâve been in attendance to reçoive the mill, or 
to hâve had an agent at or near the landing for that purpœe, if they did not 
désire to be bound by delivery in accordance with the usage and custom of the 
landing. 

M. W. Benjamin, for libelants. 

G. B. Dennison, for claimant. 

Caldwell, b. J. On the eighth of September, 1881, the libelants 
directed their correspondents at Little Eook to ship to them by boat, 
"to Cates' landing, on the Arkansas river," a Bradford pully grist- 
mill, consisting of 30-inch atones, stand, and hopper. On the 
twenty-seventh of September the mill was shipped on the défendant 
boat, consigned as directed, There is no wharf or warehouse at 
Cates' landing, and no means of storing or protecting goods put out 
there. In low water boats cannot reaoh the high banks in consé- 
quence of a prominent sand bar, extending from the main land far 
out into the river ehannel, and at such time ït is conceded the "land- 
ing" is on this sand bar, whieh is sa broad that teams hâve to be 
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employed to convey goods to the main land. But thîs carriage of 
goods over the bar is always done by the consignée and never by the 
boat. The boat put the mill off in good order and condition, and at 
the place ail goods for that landing are discharged and received by 
the consignée, whan the river is at the stage it then was. The libel- 
ants resided some 20 miles from the landing,. and there was no means 
of direct or speedy communication between the landing and the place 
■vzhere they réside. They owned a steam saw-mill, situated about two 
miles from the landing, where the mill in question was designed for use, 
and it was shipped by boat to this landing on account of its prox- 
imity to the place where it was to be run. One Lyon was at libel- 
ants saw-mill running and managing the same, and was commonly 
reputed to be the agent of the libelants in matters pertaining to suoh 
mill, though one of the libelants testifies that he was not their agent 
for any purpose. The oflScers of the boat, in conformity to usage, 
notified a citizen who resided on the bank of the river at the land- 
ing that the mill had been put off, and requested him to notify libel- 
ants, or their agent, of the faet ; and the freight bill was left with 
him, as was usual with ail boats leaving goods at that landing. He 
notiûed Lyon, who said he would come for the mill as soon as he 
could get a team to haul it, and he made unsuccessful efforts to get 
a team for that purpose. He also sent word to libelants the first 
opportunity he had of doing so, which was four or five days after the 
mill was landed. Lyon failed to come and get the mill, and theday 
after libelants were personally notified of its arrivai, and before they 
had had time to make the necessary arrangements to remove it, a 
sudden rise in the river carried thè mill off and it was lost. The 
mill remained a week where the boat left it before the rise came 
which washed it away. On this state of facts is the boat liable for 
the loss of the mill ? 

The gênerai rule is that the carrier by water may deliver goods on 
the wharf, but to constitute a valid delivery there, the master should 
give due and reasonable notice to the consignée, so as to afford him 
a fair opportunity to remove the goods, or put them under proper 
care and custody. 

The leamed prootor for the libelants insiste this gênerai mie 
govems this case, and that, though the mill was deposited at the 
proper landing, the hoat was not discharged from liability, because 
thé libelants were not notified. 

I am inclined to think the testimony supports the conclusion that 
Lyon was the agent of the libelants to receive notice that the mill 
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was deposited at the landing; and notice having been giveh ■to him 
in apt time, the boat was discharged f rom liability under the rule 
contended for. But if I am mistaken in snpposing Lyon was libel- 
ants' agent, the same resuit is reached on other grounds. The rulea 
regulating the liability of a carrier of goods by water to landings 
where there are wharfs and warehouses, and where the consignée 
résides or may be found, are net applicable to a case like this. 

The question in this case is, when is the carrier discharged from 
liability, when the contract is to earry to a neighborhood or way land>- 
ing where there is no wharf and no warehonse, and where the con- 
signée does not réside and is not to be found ? 

Such landings are not uncommon on the riTers of the south-west. 
They are established or rather named by the settlers living in the 
vicinity for their own convenience, and to avoid the labor, expansé, 
and delay of travelihg to some established wharf or landing where 
the usual facilities for storing goods may be found. It is à well- 
known fact that on the Arkansas and other rivers in the south-west 
the distance between towna or established ports where there 'are 
warehouses, or wharf -beats, is often very great. The necessities and 
convenience of the settlers imperatively require that their goods 
should be delivered ou the bankof the river, as near their plantations 
and homes as practicable, regardless of wharfs or warehouses. The 
practical sensé and generous spirit of good neighborship which chair- 
acterized thèse settlers very 6oon devised ineans for accomplishing 
the desired ends. It was perceived at once that the rules governing 
the rights and duties of carriers by water, where the contract is to 
carry tô some established port having a wharf or warehouse, and 
where the consignée resided or might be found, ot where he could be 
speedily notified by telegraph or otherwise, could hâve no application 
to thèse country or way landings. It was seen that a boat could not 
be required to lay at each one of thèse landings until the consignées 
appeared to receive their goods, or until notice of their arrivai could 
be sent to them. To impose such an obligation on a boat would pro- 
tract her voyage unreasonably and indefinitely; and no boat would 
receive goods consigned to a way landing, if such an obligation had 
to be incurred. Accordingly, some spot deemed most favorable for 
a boat landing would be fixed upon by the settlers and given a name. 
Sotne settler living at or near the landing, for the accommodation 
of his neighbors, would take it upon himself to notify them, by some 
of those casual methods uisual among people in the country, when 
goods were put oS at the landing for them, ànd would assume such 
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care and.oversight over the goods in the mean time as good neigh- 
borship and the necessities of the case seemed to require. And the 
usage and custom bas been nniform tbat, wben the boat put goods 
off at sucb a landing in good order and condition, and the person 
living at or near the landing, was notified of the fact and requested to 
look after them, and notify the consignée, the liability of the boat was 
at an end. This usage and custom is strikingly analpgous to the 
rule governing the liability of carriers where goods are consigned to 
ports having the usual storage faeilities. 

In Fick V. Newton, 1 Denio, 46, the court says : 

"Wliere goods are safely conveyed to the place of destination, and the con- 
signée is dead, absent, or refuses to recelve; or là net known, and cannot, after 
due efforts are made, be fonnd, the carrier may discharge himself fromf urther 
responsibility by placing the goods , in store with some responsible third per- 
son in that business at the place of delivery, for and on aceount of the owner. 
When 80 delivered the store-house keeper becomea the bailee and agent of the 
pwner in respect to such géods." 

And the person in whose charge, in a very gênerai sensé, the 
goods may be said to be left at thèse landings, and who is expected 
to. notify the consignée, is, as between the carrier and consignée, to 
be regarded as the bailee or agent ôf the latter, and nat of the former, 
although no such relation may exist in fact between him and the con- 
signée, or certainly none other than that of a bailee without reward. 
The usage and custom relating to the delivery of goods at thèse land- 
ings is shown to bave prevailed, and to bave been generally known 
and uniformly acted upon, ever since boats bave navigated the Ar- 
kansas river, now more than half a century. It is a reasonable 
usage, and contracts of affreightment will be presumed to bave been 
made with référence to it. Persons consigning goods to such land- 
ings must, therefore, be held to know their character, and the usage 
and custom relating to the delivery of freight thereat. 

The libelants had notice in fact of the précise character of Gates' 
landing; and having ordered the mill consigned to this landing, and 
living at a distance from it, with no direct or speedy means of com- 
munication between the landing and themselves, it was their duty to 
hâve been in attend ance to receive the miU, or to bave had an agent 
at or near the landing for that purpose, if they did not désire to be 
bound by the delivery in accordance with the usage and custom of 
the landing. The boat earned her freight. The libel will be dis- 
missed, and a decree entered against the libelants in favor of tho 
owner and claimants of the boat fox the freight and ail costs. 
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Thb Johns Hofeins. 

(CireuU Court, V. Massachusetts. Auguat 14, 1882.) 

1. Collision— Bbtwbbn Steambe and Bail Vebskl. 

In case of a fog, and in a place much frequented by vessels, it 1b as mucli 
the duty of a sail vessel to go at a moderato rate ot speed as it is the duty of a 
steamer. 

2. Samb— LOOKOCT. 

In a case where, besides a man forward, stationed as a lookout, tliere were 
two persons on watch in the pilot-house of a large oceau steamer, the lookout 
■was sufflcient. 

3. Samb — Excessive Speed m Fog. 

Where a sail vessel in a fog was going at twice the gpeedof an approaching 
steamer, and neglected to show a torch-light, and the steamer was going as slow 
as she could go against a head-wind and a head-sea, and as soon as the steamer 
saw the light of the sail vessel orders were given to stop and reverse the englne, 
Bhe is not in fault for a collision which ensues, from the sail vessel attempting 
to cross the course of the steamer. 

In Admiralty. ' 

John C. Dodges é Sons, for libelants. 

Morse â Stone, for claimants. 

Before Harlan and Lowell, JJ. 

LowELii, C. J. At about 9 o'clock on the night of February 26, 
1881, the bark Fury came in collision with the steamer Johns Hop- 
kins, off the coast of Cape Cod, near Ohatham. A dense fog had 
shut in some half hour before. The bark was sailing with the wind 
nearly aft, and making eight or nine knots through the water, and 
had besides, as I under stand the évidence, a ourrent of about two 
knots in her favor. Her lookout reported a lîght to the mate, who 
was the officer of the deck, and was standing on the forward part ôf 
the quarter-deck. The mate looked and saw a green light, and gave 
the, word "hard a-starboard," in order, as he says, to keep green 
light to green light. The helmsman began to put the wheel to star- 
board, when the pilot, who was near the wheel, and did not see the 
light, and thought that they were meeting a sailing ship, and that 
the mate had given the order to port, ran to the wheel and had it put 
hard to port, where it was kept until some time after the collision. 
The bark, under her port helm, crossed the bows of the steamer, and 
received a glancing blow on her port quarter, near the stem, which 
caused a damage estimated in the libel at $3,000. The total claim 
is $3,500. The bark did not display a torch. The mate says there 
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was not time to light one, The steamer had been slowed to one bell^ 
when the fog came on, and was going against the wind and sea and 
current. Her master, whose évidence appears to bave been given in 
a very fait and candid spirit, says: "Well, probably it might bave 
been going tbree and one-balf miles an bour. Sbe was going as slow 
as sbe could go. Bbe was under one bell, witb a bead-sea and a bead- 
wind." Tbe engineer fuUy confirms tbia statement. Tbere was a 
compétent lookoat on tbe top-gallant forecastle. Her master and 
second officer were in tbe pilot-bouse keeping a careful lookout, each 
leaning from a window. A ligbt was reported nearly abead, and ail 
tbe witnesses of tbe steamer déclare tbat it was a wbite light. We 
cannot say, upon tbe évidence, tbat tbere was a wbite light displayed 
by the bark; possibly her green light may bave shown wbite in the 
fog. However, nothing came of this mistake. Orders were immedi- 
ately given to stop and reverse the engine, and they were obeyed. 
Wbether tbe headway of tbe steamer was lost before the collision, it 
is not easy to say. AU her witnesses think tbat it was. Tbe master, 
who is the least positive, as be is also tbe most reliable, says: "I 
suppose we were about at a standstill." 

Tbe district court pronounced against tbe Libelaiita, finding tbat 
they were going too fast. Tbe évidence below is reported to us with 
the addition of a déposition by the steamer's engineer, which shows 
that tbe engine was making 80 révolutions, just one-balf of tbe 
usual nnmber. Thereupon very able arguments bave been addressed 
to us to prove what rate of epeed would be obtained by 30 révolu- 
tions. This must be a matter of estimate, after ail, and we do not 
consider that mathematics are more aceurate, under tbe circum- 
stanoes disclosed, than observation, because tbe amount of loss by 
the pitching of tbe vessel, and by tbe effect of the bead-wind, sea, 
and current, are not ascertained with any approach to definiteness. 
We think tbe master's statement Is as uear tbe trutb as we can 
get. 

The broad facts are that a sailing vessel, going at least twice as 
fast as a steamer, showing no torch, and crossing the bows of the 
steamer, undertakes to say tbat the speed of tbe latter was not mod- 
erate. Tbere seems to be some misunderstanding hère as to the 
relative duties of tbe two classes of vessels. Before tbe law con-. 
cerning this subject took the form of statutory rules, speed was 
always a question of due care in navigation, and although a sail- 
ing vessel could not stop and reverse after sighting another ehip, she 
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could lessen lier speed wheù she énoountéred a fog; and, in a place 
near the coast, much frequented by vessels, it was her duty to do so. 
Sailing vessels were condemned for gôing too fast in the following 
cases: The Juliet Erakine, 6 Notes Cas. Adm. & Eco. 633; T/ie Vir- 
gil, 2 Wm. Eob. 201; The PeppereU, Swab. 12. 

Lowndes, in his treatise on the Admiralty Law of Collisions, says, 
at page 73, after speaking of steamers : "The same principles are, of 
course, applicable to sailing vessels." He cites two of the foregoing 
cases, and The Girolamo, 8 Hagg. 169. 

The sailing rules, which were identical in the chîef maritime coun- 
tries, required steam-ships to go at a moderate speed in a fog, and 
said nothing about sailing vessels, "whieh may hâve led their owners 
to suppose that they were relievèd from this obligation. But this 
law was net intended to change the rules of seamanship, excepting 
where the statute differed from or added to those rules ; and we ûnd 
by the dicta in certain cases in the suprême court that in places like 
this channel off Cape Cod sailing ships should not carry a "press of 
sail, " which means that they shall go at a moderate speed ; for the 
amount of sail which would be a "press" must dépend upon the 
amount of wind, and the conséquent rate of progress. See The 
Morning Light, 2 Wall. 550 ; The Colorado, 91 U. S. 962. The 
revised sailing rules of 1879, in England, provide, (article 13:) 
"Every ship, whether a sailing ship or a steam-ship, shall, in a fog, 
mist, or falling snow, go at a moderate speed." 4 Prob. Div. 247. 
This article puts sailing ships on the same footing as steam-ships, 
on the open océan as weU as in channels and frequented places. 
We hold that a steamer is bound, in ail places, to go at moderate 
speed in a fog, and that a sailing vessel is bound to dp so in such a 
place as this. The neglect to show a torch, and the aot of crossing 
the bows of the steamer, are excused by the libelants on the ground 
of want of time, and the suddenness of the emergency. The lights 
of the steam-ship were much larger and higher than those of the 
bark, and could be seen sooner from the bark than her lights could 
be seen from the steamer. We are not sure that there wàs not time 
to show a torch, as required by Rev. St. § 4234. There is some rea- 
son to believe that the lookout did not report the light as a mast-head 
light, as he should hâve done, and that the mate was not at first 
aware that the vessel was a steamer. There was time for the bark 
to cross the bows of the steamer, and it can hardly be that this could 
take less time than the simple lighting of a torch, if one were ready. 
Supposing, however, that the sailing vessel eannot be blamed, it is 
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necessary, in order to a reoovery, that some fault should be attached 
to the steamer. Two faults are found with her bj the libelants : 

1. That there was only one lookout forward. Cases are cited in 
which it is said to be usual for large océan steamers to bave two 
lookouts. Chamberlain v. Ward, 21 How. 54-8; The Colorado, 91 U. 
S. 692. But thèse déclarations constitute no part of the matter in 
judgment in those cases. The maritime law has not declared that 
one mah forward may not be enough ; and in this case, where, be- 
sides such a man, there were two persons on watch in the pilot-house, 
we hold that the lookout was sufficient. 

.2. The rate of speed. The phrase so often quoted from the décis- 
ion in The Batavia, 9 Moore, P. C. 286, that the rate of speed in 
every case should be so moderate as to enable a steamer to do what 
the law requires her to do, cannot be taken literally. A fog may be 
so dense that a collision will take place when neither party is in fault. 
Some persons bave understood that in such a state of the weather 
the steamer must lie to or anchor; and it was so argued in this case ; 
and such is the necessary resuit of a literal interprétation of the 
dicta in some cases. It may be that a ship of any kind will be re- 
sponsible for moving from one dock to another, or for beginning a 
voyage, in a dense fog, (see The Borussia, Swab. 94; The Girolamo, 
3 Hagg. 169;) and so if the vessel had arrived at a usual anchorage 
and persisted in going further; but the fog in this case came on after 
the bark had left Vineyard Haven, and after the steamer had left 
Boston, and it is as certain that they were not required to lie to or 
anchor, as that "a moderate speed" does not mean no speed at ail. 

The Colorado, 1 Brown, Adm. 393, (91 U. S. 692,) is relied on by 
the libelants. There the sailing vessel had diminished her speed 
when the weather became thick from five or six knots to four ; the 
steamer had but three men on deck, and the lookout was obliged to 
run to the wheel, though after he had reported the light ; the speed 
of the propeller is found by Mr. Justice Clifford to hâve been five or 
six knots. A careful study of that case has shown us that the sail- 
ing vessel had taken every précaution possible, and that the propel- 
ler was condemned for the whole Of her conduct taken together, 
rather than for any definite single fault. 

Granting that a steamer should go as slowly as is reasonably pos- 
sible, we think that this steamer did not exceed that rate. We are 
of opinion that the collision was caused by the acts and neglects of 
those who were navigating the bark, and that if they were excusable, 
which we do not think they were, the collision was without fault by 
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either party. This is the judgment of Mr. Justice Harlan and the 
circuit judge, and is to be entered as of a tdme before Mr. Justice 
Gray was assigned to this circuit. 
Decree affîrmed, mth costs. 



BeoeîTor— Appointment— Bailroad Mortgage. 

Hammook V. Fabïibes' Loan ^ T. Co., U. S. Sup. Ct., Oct. Term, 1881. 
Appeal from the circuit court of the United States for the southern district 
of Illinois. The décision of the United States suprême court was rendered 
on April 24, 1882. Mr. Justice Harlan delivered the opinion of the court 
afBrming the decree appealed from. 

In Illinois, a judge has no authority to appoint a receiver of a railroad cor- 
poration in vacation ; such authority is to be exercised by the court while in 
session. Punctuation is no part of a statute. Courts, in construing statutes 
or deeds, should read them with such stops as will. give effect to the whole. 
We are not prepared to hold that the power of a judge in vacation to exer- 
cise the important judicial function of appointing a receiver of a corpora- 
tion, charged with public functions, was conferred by the introduction of a 
comma in the revised statute of a state, where the established doctrine is 
that no judicial functions can be exercised by a judge in vacation except 
where expressly or especially authorized by statutes. Where the circuit 
court of the United States had lawf uUy acquired possession of property prier 
to any action in référence to it by the state court, the. former had the right to 
retain possession, for ail the purposes of the suit, for foreclosure of the mort- 
gage thereon. The provisions of the statutes of IlUnois giying the right to 
redeem as well lands or tenements sold under exécution, as mortgaged lands 
sold under decrees of courts of equity, has no application to the real estate 
of a railroad corporation which, with its franchises and personal property, 
is mortgaged as an entirety, to secure the payment of money borrowed for 
railroad purposes. Its property, real and personal, and its franchises, should 
be sold as an entirety, and without right of rédemption in the mortgageor, or 
in judgment creditors, as to the real estate. A railroad mortgage security, so 
far as the personalty of the corporation is concerned, is not embraced in the 
statutes of Illinois relating to chattel mortgages. 

J. K. Edsall, for appellants, 

R. E. Williams, for appellee. 

Cases cited in the opinion: Taylor v. Carryl, 20 How. 583; Freeman v. 
Howe. 24 How. 450; Hagan v. Lucas, 10 Pet. 400; Peck v. Jenness, 7 How. 
612; Blair v. Eeading, 99 111. 609; Devine v. People, 100 111. 290; Keith v. 
Kellogg, 97 111. 147; Doe v. Martin, 4 Term Eep. 65; Price v. Price, 10 
Ohio St. 316; Cushing v.'Worrick, 9 Gray, 385; Gyger's Estate, 65 Pa. St. 
311 ; Hamilton v. The R. B. Hamilton, 16 Ohio St. 432 ; Brine v. Insurance 
Co, 96 U. S. 627 ; Gue v. Tidewater Can. Co. 24 How. 262. 
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CoTmty Bonds — Validity of. 

Balls OotjNTr V. DojTGLASs, U. S. Sup. et., Oct. Term, 1881. Error to 
the circuit court of the United States for the eastern district of Missouri. 
The décision of the suprême court of the United States was reudered on March 
6, 1882. Mr. Chief Justice Waite declared the opinioû of thé court affirming 
the decree of the circuit court. 

County bonds issued in Missouri by a de facto court, sealed with the seal of 
the court, and signed by the de facto président, cannot be impeached in the 
hands of an innocent holder by showing that the acting président was not 
de Jure one of the justices of the court, It cannot be shown as a défense to 
bonds issued by counties in Missouri, in payment of subscrîptiona to the cap- 
ital stock of a Company, and in the hands of innocent holders, that the Com- 
pany to whose stock the subscription was made was not organized within the 
time limited by its charter. Bonds issued by counties in Missouri duringthe 
years 1870 and 1871, in payment of subscriptions to the stock of railroad 
companies, without a vote of the people, are valid, if the subscription was 
made under authority of charters granted in 1857, which did not requiresuch 
a vote to be taken. Such bonds and coupons issued in those years were 
admissible in évidence, in an action against the county for the reeovery of the 
àmount due thereon, without being stamped as obligations for the payment 
of money, under the provisions of the internai tevenue law. It was not nec- 
essary to prove the order of the county court authorizing the président of the 
court to countersign the bonds, where there was no plea or answer sworn to, 
denying their exécution. Where there was no averment in the pétition to that 
efiFeot, testimony was admissible to prove that plaintifE was a honaflde holder 
and owner. 

H. A, Cunningham, for plaintiff in error. 

John H, Overall, for défendant in error. 

Cases cited in the opinion: State v. Douglass, 50 Mo, 696; Harbaugh v. 
"Winsor, 38 Mo. 327 ; Bank of Missouri v. Merchants' Bank, 10 Mo. 180; Kayser 
v. Trustées, 16 Mo. 90; Smith v. Clark Co. 54 Mo. 81; St. Louis v. Shields,62 
Mo. 247 ; Maçon Co. v. Shores, 97 U. S. 277 ; State v. Maçon Co. Gt. 41 Mo. 453 ; 
Kansas City, etc., R, Co. v. Justices, 47 Mo. 349 ; State v. County Court, 51 
Mo. 631 ; State v. Greene Co. 54 Mo, 550 ; Callaway Co, v. Foster, 93 U. S. 670 ; 
Scotland Co. v. Thomas, 94 U. S. 688; Henry Co. v. Nicolay, 95 U. S. 624; 
Cass Co. V. Gillett, 100 U. S. 592; State v. Garroutte, 67 Mo. 455; State v. 
Dallas Co. Ct. 72 Mo. 330; Douglass v. Pike Co. 101 U. S. 687. 

Commerce— Bridglng Navigable Waters. 

NïnvpoET & Cincinnati Bridge Co. v. United States, U. S. Sup. Ct., 
Oct. Term, 1881. Appea] from the circuit court of the United States for the 
southern district of Ohio. This case was decided in the suprême court of the 
United States in April, 1882. Mr. Chief Justice Waite delivered the opinion 
of the court aflSrming the decree of the circuit court; Miller^ Field, and Brad- 
ley, JJ., dissenting. ' 

Theparamount power of regulating bridges thataffect the navigation of 
the navigable waters of the United States is in congress, It cornes from the 
power to regulate commerce with foreign nations and among the states. Tha 
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withdrawal by congress ot its assent to the maintenance of a bridge, when 
properly made, is équivalent to a positive enactment tbat tram the tiqie of 
such withdrawal the further maintenance of the bridge shall.be unlawful, 
notwithstanding the législation of the several states upon the subject. If 
modifications are directed, assent is in légal eftect withdrawn unless the 
reqiiired changes are made. Where congress licensed the érection of a bridge 
over a navigable stream; and in express terms reserved to itself the power to 
revoke the franchise or require altérations in case expérience proved that the 
structure which was to be erected substantiaUy ànd materially interferéd with 
navigation, it may withdraw its assent, or direct such modification or altéra- 
tions in the structure in its own discrétion, and the United States will not be 
liable for the expenses incurred in making such modifications or altérations. 

William M. Eamsey, for appellant. ^ 

S. F. Phelps, Soliciter General, for the United State?. 

Cases cited in opinion: As to the power of congress over bridges, Wilson 
V. Blackbird Creek Marsh Go. 2 Pet., 252; The Wheeling Bridg^ Case, 18 How, 
421; Gilman v. Philadelphia, 3 Wail 729; The Clintçn Bridge Case, 10 Wall. 
462; Railroad Co. v. Fuller, 17 WaU. 569; Pouud v. Turck, 95 U. S. ,464; 
Wisconsin V, Duinti^ 96 U. S. 387. 

City Bonds In Aid of Manufacturlng Company. 

City of Ottawa v. N^àtional Bank, U. S. Sup. Ct., Oct. àJerm, 1881. 
The décision in this case was rendered by the suprenie court of the United 
States on April 24, 1882. Mr. Justice Harlan délivered the opinion of the 
court afBrming the judgment of the circuit court! 

Where a city council had' power, the voters consentjng, to fesùe negotiable 
secnrities for certain municipal purposes, if the purchaser, under some cir- 
cumstances, would bave been bound to take notice of the provisions of the 
ordinances whose titlœ were recited jn the bonds, be was relievéd from any 
responsibility or duty in that regard by reason of the représentation upon 
the face of the bonds that the ordinances provided for a loan for municipal 
purposes. Such a représentation by the municipal authorities of the city 
would estop the city, as against hona flde holders for value, to say that the 
bonds were not issued for legitimate or proper municipal or corporate pur- 
poses. By the décisions of the suprême court of Illinois, municipal bonds, 
payable to bearer or to some named person or bearer, were excepted from the 
rule that notes payable to a person or bearer could not be transferred or 
assigned by deliveiy only, so as to authorize the holder to sue in his own 
name. 

0. B. Lawrence, for plaintif? in error. 
G. S. Eldredge, for défendant in error. 

Cases cited in the opinion: Eoberts v. BoUea, 101 U. S. 120; Hilboim v. 
Artus, 4 111. 344; Eoosa v. Crist, 17 111. 450; Garvin v. Wiswell, 83 111. 217; 
Tumer v. Eailroad Co. 95 Hl. 143; Wall v. Monroe Co. 103 U. S. 77 ^ Johnson 
v. Stark Co. 24 111. 75 ; Bmsh v. Eeeves, 3 Johns. 439 ; Dean v. Hall, 17 Wend. 
214; Cojc T. United States, 6 Pet. 200; Andrewa v. Pond, 13 Pet. 77; Bell v. 
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Bruen, 1 How. 169; People v. Tazewell Co. 22 111. 151: City of Pékin v. Rey- 
nolds, 31 m. 531; Prellyman v. Tazewell Co. 19 111.406; Sherlock v. Winnet- 
ka, 68 ni. 535. 

County Bonds — Nebraska. 

Dayentobt v. Dodgb Co., U. S. Sup. Ct., Oct. Term, 1881. Errer to the 
circuit court of the United States for the district of Nebraska. Th© décision 
in this case was rendered in the suprême court of the United States on Maroh 
20, 1882. Mr. Chief Justice Waite delivered the opinion of the court revers- 
ing the judgment of the circuit court. 

A precinct is a mère subdivision of a county, and .not a separate political 
entity, and bonds issued by authority of a vote of the precinct for public pur- 
poses must be issued in the name of the county of which the precinct forms 
a part; and suit on such bonds must be against the county, the judgment to be 
paid by a tax levied only on the taxable property of the precinct. A suit to 
obtain such a judgment is maintainable, although the state statuts authorizing 
the issue of the bonds provides the spécial remedy by mandamus for their 
enforcement; yet inasmuch as a suit to obtain judgment on bonds or coupons 
is part of the necessary machinery of the fédéral courts in enforcing the writ 
of mandamus, which is in the nature of an exécution, it will not be issued 
until judgment is obtained. 

W. H. Munger and E. Wakely, for plaintift in error. 

William Marshall, for défendant in error. 

Cases cited in opinion: State v. Dodge Co. 10 Neb. 20; Cass Co. v. Johnston, 
95 U. S. 360; County Com'rs v. Chandler, 96 U. S. 205; Greene Co. v. Daniel, 
102 U. S. 195; Graham v. Norton, 15 WalL 427; Bath Co. v. Amy, 13 Wall. 
244. 

Bonds in Aid of Eailroads — Liability of Town. 

American Life Ins. Co. v. Town of Beuce, U. S. Sup. Ct., Oct. Term, 
1881. Error to the circuit court of the United States for the northern dis- 
trict of Illinois. The décision of the suprême court of the United States was 
rendered in this case on April 24, 1882. Mr. Justice Harlan delivered the 
opinion of the court reversing the judgment of the circuit court. 

Where a statute authorizes a town to make a subscription in aid of a rail- 
road, to be paid in bonds of the town, subjeet to the conditions that the road 
be so constructed as to pass through the town, and that a dépôt be located and 
maintained in the town, it cannot, after the bonds hâve been signed, sealed, 
and delivered by its constituted authorities to the railroad company, and hâve 
passed into the hands of honaftde holders for value, escape liability by show- 
ing that the conditions, or some of them, imposed by popular vote bave not 
been complied with upon the part of the railroad company, even though the 
statute authorizing their issue especially provides that they shall not be valid 
till Buch conditions are complied with. 

Henry Hazlehurst, Isaac Hazlehurst, and G. L. Fort, for plaintLff in error. 

Phelps & W. Hallet Phelps, for défendant in error. 

Cases cited in the opinion: Town of Eagle v. Kohn, 84 lU. 292, distin- 
guished; Brooklyn v. Insurance Co. 99 U. S. 370, followed. 



johnson v, johkson. 193 

Johnson v. Johnson. 
(Circuit Court, S. D. Nm York. June 20, 1882.) 

1. Removal op Cause— Timb of Application. 

Under the act of 1875 the flrst term during which the cause might hâve been 
tried means the flrst term when the cause is legally triable, not a subséquent 
term to which it may hâve been legally postponed by agreement, or by order of 
the court, and it bas no référence to the présence or absence of witnesses, or 
the crowded staje of the docket. 

2. Same — Préjudice and Local-Inplubncb Act. 

It is only where a suit is removed on account of préjudice or local influence, 
under subdivision 3, § 639, Rev. St., which is not repealed by the act of 1876, 
that a removal may be had at any time before the final hearing. 

3. Bamb— Divorce — Remand on Motion of Ooubt. 

An action for divorce a vincvlo and for alimony, removed f rom the state court, 
may be remanded by this court of its own motion on suggestion of the party 
removing, on the ground of want of jurisdiction in this court over actions of 
that character. 

Robertson, Harman d Cuppia, for plaintiff. 

Joseph J. Marrin, for défendant. 

Beown, D, J. The papers show that this cause was at issue and 
duly noticed for trial and placed upoia the calendar of the state court 
for trial in October, 1881, and that it was on the day calendar and 
called at several ternis prior to the June term, when it was removed 
to this court. 

When a cause is removed on account of the citizenship of the 
parties, it must, under the act of 1875, be removed at the first term 
during which the cause might hâve been tried in the state court. 
This means the first term when the cause was legally triable, not 
a' subséquent term to which it may hâve been legally postponed by 
agreement or by order of the court ; and it has no référence to the 
présence or absence of witnesses, or to the crowded state of the docket. 
Ames v. Colorado, 4 Dill. 263; Sough v. Hatch, 16 Blatchf. 233. The 
praetice is perfectly settled in this circuit and elsewhere. Whitehouse 
V. The Continental, 2 Fed. Eep. 498; Murray v. Holden, Id. 740; 
Cramer v. Mack, 12 Ped. Eep. 803. It is only where a suit is re- 
moved on account of préjudice or local influence, under subdivision 
3 of section 639, which is not repealed by the act of 1875, that 
removal may be had at any time before the final hearing. Sims v. 
Sims, 17 Blatchf. 369; Whitehouse v. The Continental, supra. There 
has been no order or adjudication of the state court adjudging that 
v.l3,no.5— 13 
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this cause couîd not hâve been tried before the June term, as in Me- 
LeariY. St. Pavl, 17 BlatoM. 363, 365; and the facts would not war- 
rant any such adjudication. 

The cause must be remanded because not removed at the first term 
when it might hâve been tried. 

In another suit bet\f een the same parties for divorce a vinculo and 
alimony, removed to this court by the défendant, who afterwards 
asked that the cause be remanded, the plaintiff objected that the 
défendant could not make such an application. 

Brown, D. J. Upon the authority of Barber v. Barber, 21 How. 582, 584, 
I think this cause must be remanded by the court of its own motion as not 
properly within the jurisdictibn of the United States courts, 

/««e 27, 1882. ' 



"Watson V. EvBES and others. 

{OirMii Court, S. D, Mississippi. May Term, 1882.) 

1. JUBIBDICTIOIÎ— NbcBSSART PARTIES— ÇreiZBNBHrp. 

Wliere the contract sued on was .eatered into between plaintiff and défend- 
ants, one of whom was a citizen of the same state with plaintilï, and the other 
a citizen of a f oreign country, aiid hoth défendants are not only necessary but 
indispensable parties to the controversy, as shown from the face of the blll, 
this court is witbout jurisdiction. 

2. Same — Cash Btatbd. , 

Where the bill charged that complainant was induced by false and fraudu- 
lent représentations of défendant, a citizen of Qreat Britain, and another 
party, a citizen of the same state with the complainant, to enter into contracta 
with défendant, and a coniract -with défendant and such third party, and thax 
by false and fraudulent représentations of both défendant and such third party 
he was induced to advance money pursuant to said contracts for the purchase 
of lands to be owned and held by them in common, Md, that as to the con- 
tracts made with défendant alone, such third party was not a necessary party 
to the suit; but as to the contract entered into by ail three, and which con- 
tract was recited in the bill for relief, such third party was not only a nec- 
essary, but an indispensable party to the suit, and that, being a citizen of the 
same state with complainant, this court has no jurisdiction to grant the relief 
sought. 

HiLL, D. J. The questions now presented for décision arise upon 
défendants' motion to dismiss the bill and their demurrer thereto, 
which will be considered together. 

The bill in substance states that complainant and défendant Bald- 
win are both citizens and résidents of Chicago, Illinois; that défend- 
ant Evers is a subject of Queen Victoria, and résident of England; 
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that in the fall of 1881 Evers and Baldwin were together in Chicago, 
and there met complainant, who was introduced by Baldwin to Evers; 
that Evers and Baldwin, combining and conniving together, repre- 
sented to complainant that Evers resided in Londou, England, and 
was a partner in a firm of large British capitalists, and that Evers 
was their représentative in America, and controlled, or coald control, 
a large and very advantageous enterprise in Mississippi lands, and 
jointly and separately proposed and nrged an agreement between 
Evers and complainant to purchase from the levée commissioners of 
Mississippi about 640,000 acres of land situated in différent coanties 
in this state; that the lands were well timbered and valuable, and 
could be purchased at 20 cents per acre; that complainant, confid- 
ing in the truth of thèse statements, entered into a written agree- 
ment with Evers, signed by complainant and by Baldwin, in Evers' 
name, as agent for Evers, dated October 10, 1881. The substance of 
this agreement, which is exhibited with and made a part of this bill, 
is that the lands were to be purchased at 20 cents per acre ; that 
they should be sold; the cost and expenses were to be repaid to those 
who had advanced them; then complainant and Evers were to ac- 
count to Baldwin for the one-fourth of the balance of the lands, or 
their proce«ds, and divide the residue between them. 

The bill charges various other fraudulent and false représentations 
made by Baldwin and Evers, which induced Watson to enter into an- 
other written agreement, dated October 25, 1881, which recited that 
Evers had purchased 663,785 acres of land, and that Evers had bar- 
gaiued and sold to Watson an undivided half interest therein, at 20 
cents per acre — payable, $10.000 down, the balance to be paid when 
the deed should be executed, which was to be done before the tenth 
of November thereafter; that at the time the last agreement was 
entered into, Baldwin and Evers falsely and fraudulently represented 
to Watson that Evers had before that time purchased said lands, and 
had paid for the same out of his own resources at 20 cents per acre. 

Tne bill further allèges that Watson, relying upon thèse state- 
ments as true, and that 706,360 acres of land had been so purchased, 
and the further statement that Evers had before that time paid fées 
to commissioners to the amount of $3,531.80, and for reeording deeds 
the sum of $1,600, aggregating the sum of $146,403.60; that 
the one-half of this sum, Watson's share, amounted to $73,201.90,— 
that Watson, relying on the truth of ail thèse statements, paid to 
Evers said sum, and took his receipt therefor, which is exhibited with 
the bill. ■ 
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The bill further avers that the sum so paid by Watson to Evers is 
every cent that has ever been jiaid for said lands in any way, and 
that Ever's statements as to hia having paid anything for said lands 
ont of his own resources are wholly false and untrue ; and that 
Evers, ont of the money so paid to him, and with levée bonds and 
coupons, purchased at a large discount, at 10 cents per acre, and paid 
therefor out of the money so received ; that Evers purchased the lands 
deacribed in the schedule thereof filed with the bill, at the priée of 10 
cents per acre; that the sum paid therefor amounted to $48,454.22 — 
$4,837.98 being in money, and the remainder in levée bonds and 
coupons; that although Evers has obtained the légal title to said 
lands, he now refuses to convey to Watson the title to the one moiety, 
as provided for in either of the agreements stated. 

The bill further allèges that after said purchase was made and the 
title obtained, Baldwin falsely represented to Watson that he con- 
trolled certain state lands or internal-improvement lands lying within 
the same boundaries, estimated at 150,000 acres ; that the same were 
exempt from taxation; with other false and fraudulent représenta- 
tions in relation to such lands and the price at which they could be 
purchased, which were made to induce Watson to enter into another 
agreement in regard to the lands embraced in the former agreements ; 
whereupon another written agreement was entered into between 
Watson and Evers, and to which Baldwin became a party, and signed 
by each of them, dated December 1, 1881. This agreement récites 
that Watson, Evers, and Baldwin were then interested in 706,000 
acres of land then purchased and paid for, and the title held in 
Evers' name. The agreement provides in substance that Baldwin 
should procure thèse internal-improvement or state lands, — not less 
than 150,000 acres; that a joint-stock company or corporation should 
be formed, and that the stock or shares therein should be equally di- 
vided between Baldwin, Evers, and Watson; that ail the lands 
before that time purchased and held as stated should, with that pur- 
chased by Baldwin, be conveyed to said company, and held and dis- 
posed of by said company as the property thereof. 

The bill allèges that Baldwin never did purchase any lands what- 
ever, and that his statements in relation thereto were false, and 
designed to deceive and defraud Watson, and to induce him to enter 
into the last agreement. 

The bill further allèges that Evers, with a portion of the money 
so fraudulently procured from Watson, purchased other lands situate 
within this state, amounting to some 12,000 acres. 
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The bill contaîns many other charge of fraud, which need not be 
stated to a détermination of the question upon the décision now 
made. 

The prayer of the bill is for the apppointment of a receiver; that 
an account may be taken of the costs and expenses in the purchase 
of the lands described; that Evers be declared as holding the légal 
title to thèse lands for thé use of Watson as the équitable owner; 
and that the légal title be divested out of Evers and vested in Wat- 
son. 

The only question that need be considered is as to the jurisdiction 
of this court to entertain the cause and grant the relief sought as 
sho-wn from the face of the bill, and which arises from the citizen- 
ship of complainant and Baldwin, both being in the same state, and 
this dépends upon the question as to whether or not Baldwin is a nec- 
essary and indispensable party to the suit, as shown from the state- 
ments and allégations made in the bilL I am inclined to the opinion 
that, under the written agreements or contracts of the tenth and 
twenty-sixth of October, Baldwin was not such a necessary party to 
the suit as would debar this court of its jurisdiction of the cause, and 
for the reason that under thèse contracts Baldwin was not a party to 
them, although cbarged in the bill with being one of the conspira- 
tors in fraudulently procuring them, the contracts themselves being 
entirely between Watson and Evers ; but the contract of December 
1, 1881, is upon its face a contract and agreement between Baldwin, 
Evers, and Watson, each acting for himself, or himself and those 
whom Evers claimed to represent, — the agreement being that Baldwin 
was to convey 150,000 acres of land to the Company or corporation 
to be formed, and Evers and Watson were to convey to it the lands 
they had purchased, and then the capital stock or shares were to be 
divided into three parts; one to be held by Baldwin, one by Watson, 
and the other by Evers, or himself and bis associâtes. This agree- 
ment upon its face shows such an interest in Baldwin as makes him 
not only a necessary but an indispensable party to the controversy, as 
shown from the face of the bill, and this written contract, signed by 
ail the parties to it, and which is made a part of the bill. Baldwin, 
being made a party, would be concluded by such decree as might be 
rendered in the cause, and if he were not made a party bis interest 
in the controversy, as shown from the bill, is such that the bill would 
hâve been demurrable by reason of bis not having been made a party, 
and for the reason that bis rights, as shown by the bill, are such as 
to entitle him to a hearing, and the assertion and enforcement of bis 
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rights; and, -which is necessary, to the adjudication and settlement of 
the right of Watson and Evera. Baldwin and Evers each bas a right 
to deny the charges of fraud made in the bill, and to call upon Wat- 
son to establish that whieh he has alleged. 

The rules of law applicable to the questions presented are so 
familiar to the profession that référence to the authorities is unnec- 
essary. I am satisfied that for the reasons stated tbis court is with- 
out jurisdiction to entertain the cause, and grant the relief sougbt by 
the bill. Therefore the demurrer must be sustained. 



EELiiOaa V. Milles. 

[Oireuit Court, D. Nébraska Januaiy, 1881.) 

1. CîoîîTBAOT— Bbtwebn Citizens of Différent States. 

A citizen of one state may loan money to a citizen of another state, and con- 
tract for the rate of interest allowed by the laws of the latter state, although 
the légal rate of interest allotved is greater in such state than in the state 
where the contract is made, and in whieh it is to bo performed. Where it ap- 
pears upon the face of the contract that such was the intention of the parties, 
it constitutes an exception to the rule that the law of the place where the con- 
tract is made must govern in expounding and enforcing it. 

2. SaMB — CONTEACT NOT DSUBIOUS— CABB BtATBD. 

Where a citizen of New York loaned money to a citizen of Nebraska, secured 
by bond and mortgage on land in Nebraska, the money being f urnished in New 
York and the mortgage being executed in Nebraska, and the statute of New 
Yorklimiting the right to interest on loans at 6 per cent, per annum, and being 
highiy pénal, while the statute of Nebraska allowed the rate of 10 per cent, per 
annum, held, that the contract reserving 10 per cent, interest, the légal rate in 
Nebraska, was not usurious, notwithatanding that it was made in New York 
and was to be performed in that atate. 

In Equity. 

J. H. Martindale and W. J. Lamb, for complainant.' 

T. M. Marquett, for respondent. 

McCeary, C. j. By the law of New York a contract for the pay- 
ment of more than 7 per cent, per annum interest on money borrowed 
is absolutely void. If, therefore, the contract sued on in tbis case is 
a New York contract, and to be governed by the New York statute, it 
cannot be enforced. If, on the other hand, it is a Nebraska contract, 
and to be governed by the Nebraska statute, it is valid. To aid us in 
the détermination of the question, what law shall be applied, we hâve 
the foUowing undisputed facts : 
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(1) That complainant is, and was at the time of the contract, a résident and 
citizen of the state of New York, and that défendant is, and waa at said 
time, a résident and citizen of Nebraslia; (2) that the terms of the loan were 
agreed upon in New York, and it was there agreed that it should be secured 
by mortgage upon lands in Nebiràska, and by bond, both to be executed in 
Nebraska; (3) that afterwards the bond and mortgage were executed by re- 
spondents, J. G. Miller and wif e, in Nebraska, and sent by mail to R. H. Miller, 
in Le Eoy, New York, by whom they were at that place delivered to com- 
plainant; (4) the money was actually paid to respondent, Jason G. Miller, 
through his agent in New York; (5) the bond stated on its face no place of 
payment ; (6) the loan was made with the understanding that the bond and 
mortgage wpuld be executed in Nebraaka, and that the interest should be 
according to the law of Nebraska. 

It is to be observed, in the first place, that the law will not so oon- 
strue a contract as to make it void if it will reasonably bear a différ- 
ent construction making it valid; and the défense of usury, especially 
where the penalty is the forfaiture of the whole debt, must be estab- 
lished by a clear prépondérance of testimony. 1 Jones, Mortg. § 643, 
and cases cited. 

It is not to be doubted that a contract fairly and honestly made 
between a citizen of Nebraska and a citizen of New York, whereby 
the latter agrées to loan to the former a sum of money at a rate of 
interest lawful in Nebraska, to be secured by mortgage upon lands in 
Nebraska, and to be performed in and governed by the law of that 
state, is a valid contract even if actually executed in New York. 

" "Where the contract is made in one place and is to be performed in another 
place, * . * * the law of this last place must détermine the force and 
effect of the contract, for the obvions and strong reason that parties who 
agreed that a certain thing should be done in a certain place intended that a 
légal thing should be done there, and therefore bargained with référence to 
the laws of the place, not In which they stood, but in which they were to 
act." Parsons, Mer. Law, 321. 

This rule appUes hère, if we may assume that the contract was to 
be performed in Nebraska; and that it was to be performed there 
seems to be clear, in view of the following facts: (1) No place of 
performance is named; (2) the obligor resided there; (3) the land 
mortgaged is situated there; and (4) the bond and mortgage were 
executed there. 

Says the same author: "If the contract be made by letter, or by 
separate signatures to an instrument, the contract is then made where 
that signature is put to it, or that letter is written, which in fact 
complètes the contract." 
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Although certain preliminary negotiations were had in New York, 
yet the contract was consummated, so far as Miller was concerned, 
when he executed the bond and executed, acknowledged, and recorded 
the mortgage in Nebraska, and deposited them in the post-office di- 
rected to his brother in New York, to be by him delivered to com- 
plainant. That is the place where the signature was put to thèse 
papers, which in fact completed the contract. It is said that the 
delivery was in New York, and that the contract was not consum- 
mated until the papers were delivered. But the proof shows that the 
parties agreed that the bond and mortgage should be executed in 
Nebraska; that the mortgage should be recorded there; and that, 
after recording, the papers should be sent to New York to the com- 
plainant. Under thèse circnmstances I think that a delivery of the 
mortgage to the recorder for record was a sufficient delivery to the 
grantee. Cooper v. Jackson, 4 Wis. 637; Marterson v. Cheek, 23 111. 
72; Hedge v. Drew, 12 Pick. 141; Jackson v. Cleveland, 15 Mich. 94; 
Boody V. Davis, 20 N. H. 140. 

But it is not necessary to place the décision of the case upon the 
ground that the contract was to be performed in Nebraska. It is now 
well settled by authority, as it is certainly well supported by reason, 
that a citizen of one state may loan money to a citizen of another state, 
and contract for the rate of interest allowed by the law of the lattèr, 
especially in a case like the présent, where the money is to be used 
in the latter state, and is secured by a mortgage upon lands located 
there ; and this notwithstanding the place of payment may be else- 
where. This doctrine constitutes an exception to the gênerai rule 
that the law of the place where the contract is made is to govern in 
enforcing and expounding it. Thus, in the case of Arnold v.Potter, 
22 lowa, 194, it was held that it was compétent for citizens of différ- 
ent states, who are parties to a promissory note, to. contract in good 
faith for the rate of interest, and with référence to the law of the 
state where the maker résides, and where the prOperty mortgaged to 
secure the note is situated, although the note is in terms payable in 
a state différent from the résidence of either, and the rate of interest 
reserved is greater than the légal rate of the state where the note is 
made, or where by its terms it is payable. 

In that case Wright, J., said: "The gênerai rule is weU settled 
that the law of a place where a contract is made is to govern in en- 
forcing or expounding it, unless the parties provide for its exécution 
elsewhere ; in which case it is to be governed by the law of the latter 
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place. The parties may, however, if it is made in one place to be 
executed in another, stipulate that it shall be governed by one or the 
other." And again : "Nor do we hold that a citizen of one state could 
make his note in another to a résident there, payable in a third, with 
interest as allowed in a fourth. But what we do hold is, that if A., of 
lowa, in good faith, borrows money of B., of Illinois, gives security on 
land in lowa, and they in good faith agrée that the law of lowa shall 
govern, that a note given in pursuance of said contract in Illinois, 
bearing the interest allowed by our laws, would not be usurious." 
And the same rule is laid down by Chancellor Kent, who says : "The 
gênerai doctrine is that the law of the place where the contract is 
made is to détermine the rate of interest where the contract specifi- 
cally gives interest; and this will be the case though the loan be 
secured by a mortgage on land in another state, unless there be cir- 
cumstances to show that the parties had in view the laws of the latter 
place in respect to interest." 2 Kent, Comni. (12th Ed.) 460. And, 
see Newman v. Kershaw, 10 Wis. 333; Vlietx. Camp, 13 Wis. 221. 

Lord Mansfield laid down the rule in thèse words : "The law of the 
place can never be the rule where the transaction is entered into with 
an express view to the law of another country, as the rule by which 
it is to be governed." Robinson v. Bland, 2 Barr, 1077, 1078. 

In applying this rule in this case there is but a single question of 
fact to be'considered, and that is the question of good faith. Did the 
parties in good faith agrée that this loan should be made according 
to, and to be governed by, the law of Nebraska ? As already said, 
the law will présume an honest intent, unless there is something in 
the nature of the transaction or in the proof to establish the contrary. 
The usury law of New York is a statute highly pénal in character, 
and a purpose to violate it will not be presumed in the absence of 
clear proof. So far from showing olearly a purpose on the part of 
complainant to violate that statute, I think the contrary appears. 
That the parties both understood that they were contracting with 
référence to the law of Nebraska is affirmatively shown by the testi- 
timony. In the course of the negotiations référence was continually 
had to the law of Nebraska relating to interest. The borrower lived 
there, and represented to complainant that a loan at 10 per cent, 
under the laws of Nebraska would be lawful. Advice was taken as 
to the proper mode of contracting under that law, and out of abun- 
dance of caution it was decided that Miller should return to Nebraska 
and there exécute :he bond and mortgage, and hâve the latter reeorded, 
after which he was to forward them by mail to complainant in New 
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York. Eespondent, J. G. Miller, himself admita in testimony that 
he informed complainant that the légal rate of interest in Nebraska was 
10 per cent., and that complainant informed him that he wanted to 
make the contract so as to be sure of that rate pf interest. When we 
bear in miud that the parties had, under the circumstances in which 
they were placed, a perfect right to adopt the law of either state, pro- 
vided only they did, se in good faith, and that they were so advised, 
it is difficult to see what suf&cient motive they could hâve had to 
resort to any device or to act in bad faith. Men do not ordinarily 
prefer to violate a pénal statute and run the risk of the confiscation 
of valuable property, when a eafe, convenient, and honest way of pro- 
ceeding is open before them. 

It only remains to consider some facts not enumerated above, and 
upon whieh counsel for respondents relies. It appears that at the 
time of the original agreement the complainant advanced to Miller 
$4,500, on which interest at 10 per cent, was charged from January 
30, 1871, to March 15, 1871. It is insisted that as to this sum there 
was usury under the law of New York, and that inasmuch as the 
$4,500 went into the mortgage debt and into the bond, it makes the 
whole bond usurious. But it is clear that there was in reality but 
one transaction, to-wit : À loan of $15,000 to a citizen of Nebraska, 
to be seoured upon land in that state, and to bear 10 per cent, per 
annum interest, according to the law of that state. 

This being so, the fact that pending the préparation and exécution 
of the necessary papers, and their transmission from Nebraska to 
New York, the complainant advanced a portion of the loan at the 
rate of interest agreed upon, was not a violation of the usury laws cf 
New York. 

I hold that, according to the évidence and the law, the entire trans- 
action, from the beginning, was conducted with référence to the law 
of Nebraska relating to interest, and must be judged by that law 
alone. This renders it quite unnecessary to go into the question 
whether 10 per cent, interest was actually paid in New York upon the 
sum advanced on the loan, or any part of it; because if it is so it 
does not render the contract usurious. 

The exceptions to the master's report are overruled, and deeree 
will be entered for complainant in accordance with the said report. 
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Halb, Ayee & Co. V. B., C. R. & N. E. Co. 

{Circuit Court, D. lowa. October, 1881.) 

1. Mechanic'8 Lien— Whbn mot Waivbd bt TAjana Skctoity. 

The holder of a claim for labor or materials for a building, érection, or 
improvements upon land does not waive hls rlght to a mechanic's lien by tak- 
ing security upon the same contraet and upon the same property unless ît 
appear afiSrmatlTely that it was bis intention to look to such security and not 
to his mechanic's lien. 

2. Same— Secukitt to be dpon thb Identical Pkopbrtt. 

The taking of bonds secured by a mortgage on '• ail the franchises, fuel, roll- 
ing stock, cars, engines, machinery, and appurtenances appertaining or belong- 
ing to " a single division of a raiiroad Une which embraces four différent divis- 
ions, as collatéral security for a mechanic's lien claimed upon " building, érec- 
tion, or other improvement, including any work of internai Improvement" on 
the entire line of road including the four divisions, is not équivalent to taking 
security upon the identical property upon which the mechanic's lien is sought 
to be enforced. 

3. POEBCLOSUBB— PUECHASER AT BaIjB PbOTBCTBD BY THE RBCOBD. 

Where, in a suit to foreclose a mortgage, brought against a raiiroad Com- 
pany, third parties intervene and seek to enforce a claim for materials fur- 
nished or used in the construction of the roadway, against the eamings of the 
road in the hands of the receiver, and without claiming a mechanic's lien, the 
purchaser at the foreclosure sale is not bound to look beyond what appears 
upon the face of the record, and anticipate a future claim for a mechanic's 
lien in case the eamings of the road should not satisfy the claim of inter- 
venors. 

Hvbhard d; Clark, for complainanta. 

James Grant and J. Tracy, for respondents. 

MoCeaet, 0. J. The complainants bring this suit for the purpose 
of establishing and enforcing a mechanic's lien against the Unes of 
railway now run and operated by the défendant, the Burlington, 
Cedar Eapids & Northern Railway Company, the main line extending 
from Burlington, lowa, to Postville, lowa; the Pacific division ex- 
tending from Vinton to Traer; the Muscatine division extending from 
Muscatine to Riverside; and the MUwaukee extension from Linn to 
Postville. A lien is also claimed upon the rolling stock of said road, 
upon the right of way, road-bed, station-houses, car and engine- 
houses, machine-shops, and ail property or things whatsoever belong- 
ing or in any way appertaining to said lines of railway. It appears 
in proof that the plaintiff s, who are iron merchants at Chicago, Illi- 
nois, during the year 1873, and between the first of March and the 
last of Deeember of said year, sold and delivered to the Burlington, 
Cedar Eapids & Minnesota Railway Company, then owning and 
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operating said lines, material for use in the construction and repair 
of its lines, or some of them, as shown by the bill set out as a part 
of the pétition in this case; that in May, 1875, proceedings were 
commenced to foreclose certain mortgages upon the said Burlington, 
Cedar Rapids & Minnesota Eailway, and for the appointment of a 
receiver thereof. 

In that case the complainants, Haie, Ayer & Go., filed their pétition 
of intervention, wherein they prayed that the court would order the 
receiver of said railway to pay their said claim out of the earnings of 
said railway, but not claiming a mechanic's lien. 

Such proceedinga -were had in the foreclosure cases that at the 
October term, 1875, of this court a decree was rendered and the sale 
of the railway was ordered, subject, however, to the claims of parties 
who had intervened in the case, including the said Haie, Ayer & Go, 
From the said decree an appeal was prosecuted to the suprême court 
of the United States, where it waa held that the intervenors (plain- 
tiffs herein) were entitled to payment out of the earnings of the road 
of so much of their claim as was shown to be in the nature of sup- 
plies, but that for ail that part which was for construction, they were 
not entitled to payment from such earnings. After tho decree in the 
court below, and pending said appeal, thèse proceedings were insti- 
tuted under the statute of lowa for the purpose of enforcing a me- 
chanic's lien for 80 much of the claim as was for materials furnished 
for construction purposes. 

At the time of furnishing the supplies in question, Haie, Ayer & 
Co. tookthe notes of the railway company for the amount due them, 
and also received as collatéral security 20 of the bonds of the said 
railway company, secured by mortgage upon what was known as the 
Pacific division of said railroad. 

At the sale under the decree of foreclosure the entire Une of rail- 
road was purchased by the défendant herein, the Burlington, Cedar 
Eapids & Northern Eailway Company. 

Upon thèse facts several questions hâve been discussed by counsel, 
two of which only will be considered. Thèse are— Firsi, whether a 
mechanic's lien was waived by taking collatéral security; second, 
whether the défendant, the Burlington, Cedar Eapids & Northern 
Eailway Company, purchased the road with notice of the complain- 
ant's claim of a mechanic's lien. 

A décision of the first question requires a construction of section 
2129 ofthe Code of lowa of 1873, which déclares that "no person is 
entitled to a mechanic's lien who takes collatéral security on the same 
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contract." This statute bas been several times considered and con- 
strued by the suprême court of lowa, whose ruling upon the question 
of its construction we are bound to follow. In several cases that 
court bas beld tbat tbe acceptance of promissory notes for work and 
labor performed or materials furnisbed in tbe érection of a building 
or otber improvement wjll not divest tbe rigbt of a party to a me-- 
cbanic's lien, unless sucb is tbe agreement of tbe parties. Bonsall v- 
Taylor, 5 lowa, 546; Scott v. Ward, 4 G. Greene, 112. 

Tbe taking of notes is not tbe taking of collatéral security. 

It bas also been beld tbat wbere a party bas done work or fur- 
nisbed materials in ereeting a building linder a contract witb tbe 
owner, be does not waive bis lien upon sucb building by accepting 
tbe promise of a subséquent purcbaser of tbe building, made in con- 
sidération of forbearance to sue, to pay for sucb work or materials. 
Mervin y. Sherman, 9 lova,, 8Sl. 

The court in tbat case, par Wright, chief justice, defines tbe words 
"collatéral security" to mean "eitber a separate obligation attacbed 
to the regular contract named, to guaranty its performance, or it may 
be tbe transfer of property or otber contracts to insure tbe perform- 
ance of the principal agreement ; and in any event, tbe contract, 
promise, or property taken must bave been intended and accepted as 
collatéral security, before tbe lien could be said to be waived or 
defeated." 

Tbe latest case upon tbe subject is tbat of Gilcrest v. Gottsçhalk, 
39 lowa, 311, wbere it is beld tbat the acceptance of a mortgage foy 
the same debt upon the same property covered by a meohanic's lien 
is not the taking of collatéral security, witbin tbe meaning of the 
statute, and will not divest a mechanic's lien, unless tbe lienholder 
évinces the intention to rely upon tbe new security rather than upon 
tbe lien. 

The rule to be deduced from thèse authorities is tbat tbe bolder pf 
a claim for labor or materials for a building, érection, or improve- 
ment upon land, does not waive his right to a mechanic's lien by tak- 
ing security upon the same contract and upon the same, property, 
unless it appear afiBrmatively tbat it was bis intention to look to sucb 
security, and not to bis mechanic's lien. If, therefore, in the présent 
case it is made to appear, eitber that tbe security afforded by the 20 
Pacifie-division bonds was not upon the same property sought to be 
subjected to the mechanic's lien, or that tbe oomplainants intended 
to and did rely upon the collatéral security afforded by said bonds, in 
eitber case the mechanic's lien is waived. 
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There is testimony tending strongly to show that the complaîn- 
ants did intend to rely upon the security of said bonds; as, for 
example, the fact that they claimed under the bonds in the foreclos- 
ure suit, and reoeived their proeeeds in the form ot stock ia the new 
Company under the decree of f oreclosure. But, without dwelling upon 
this f sature of the case, let us inquire whether the security taken was 
in fact upon the identical property which might bave been held by 
the mechanic's lien. 

It appears in évidence that the 20 bonds hère referred to were se- 
cured by ûiortgage upon only a part of the railway, to-wit : That part 
known and designated as the Pacific division, being one of four divis- 
ions into which the entire railway was divided, and on each of which 
there was a separate mortgage. Now it does not appear upon what 
part of the lines the material furnished by complainants herein was 
used. It certainly cannot be claimed, under the évidence, that it 
was ail used upon the Pacific division. No such claim is made. On 
the contrary, the complainants admit that they are unable to show 
into what part of the Unes, their material went, and they therefore 
claim a lien upon ail the lines now run and operated by the défend- 
ant, the Burlington, Cedar Eapids & Northern Eailway Company, 
including not only the Pacific division, but the main linè, the Mil- 
waukee extension, and the Muscatine division. It is manifest, there- 
fore, that the security afforded by the 20 bonds of the Pacific division, 
secured as they were by mortgage upon that division alone, was not 
a security upon the identical property against which a lien is claimed. 

But again, the statute providea for a mechanic's lien upon "the 
building, érection, or other improvement, including any work of in- 
ternai improvement." 

I suppose it would not be contended that under this statute the 
complainants could enforce a lien against the roUing stock of the 
railway for materials furnished or used in the construction of the 
roadway, and no part of which was used in the construction or repair 
of such roUing stock. 

It has been held by the suprême court of lowa, in the case of Neil- 
son V. lowa Eastem R. Go. 51 lowa, 18é, that the roUing stock of a 
railroad does not constitute a part of its real estate, and that a me- 
chanic's lien upon a railroad does not embrace such property. 

If this be a true construction of the statute, (and it is at ail events 
a rule of décision for us,) it still further illustrâtes the correctness of 
the proposition above stated, to-wit : That the mortgage bonds, taken 
as collatéral security, are a lien on différent property from that upon 
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which the complainants might hâve asserteè their mechanic's lien, 
for the mortgage securing the bonds covers and includes, so far as 
the Pacific division is concerned, "ail the franchises, fuel, roUing 
stock, cars, engines, machinery, and appurtenances appertaining or 
belonging to said Pacific division, " as well as coal stations, land sta- 
tions, engine-houses, and other buildings. 

It is quite apparent that a large proportion, at least, of the prop- 
erty hère enumerated would not be subject to a mechanic's lien for 
iron and other materials used in the construction of the track. 

We think it therefore quite olear that the taking of the bonds in 
question as collatéral security was not équivalent to taking security 
upon the identical property <apon which a meehanio'B lien is sought 
to be enforced. 

The second question is whether it appears from the évidence that 
the purchaser at the foreclosure sale, the Burlington, Cedar Eapids 
& Northern JRailway Company, had notice that the complainants 
claimed a mechanic's lien upon the road. 

They certainly had notice that the complainants held a claim against 
the old Company, and that they were seeking to enforce it as against 
the earnings of the road in the hands of the receiver under their bill 
of intervention in the foreclosure cases; but I see nothing. in: the 
record of the foreclosure cases which would charge a purchaser at 
that sale with notice of a mechanic's lien, claimed or to be claimed 
by thèse complainants. 

They certainly did not claim any such lien in their întervening 
pétition, and in the agreed statement of f acts filed in the foreclosure 
cases, it is diatinctly stated, not only that the Pacifie-division bopds 
above referred to hâve been taken as collatéral security, but also that 
"no mechanic's lien is claimed." Counsel insist that this was simply 
an admission of what was apparent without it, that no mechanic's 
lien was claimed in that case. Even if we admit this, how can it be 
claimed that the filing of a pétition claiming payment out of the 
earnings of the road, together with an admission that no mechanic's 
lien was claimed, was sufficient to give to the purchaser at the fore- 
closure sale notice that a mechanic's lien would or might be claimed? 
To give the record this construction would be to require the pur- 
chaser at the sale to anticipàte that the claimants would fail in the 
^ndto secure théir claim out of the earnings of the road, and would 
thereupon take measures to enforc^ their claim, or a part ofit, und«r 
the mechanic's lien law* 
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I do not think that the purohaser was bound to anticipate ail this. 
He was not bound to look beyond what appears upon the face of tho 
record, and nothing appears there indicating any purpose on the part 
of the intervenors in that case to claim anything more than that 
which was claimed by them in their intervening pétition. 

I think it fair to say that the purchaser was authorized to assume 
that the claim of the intervenors was fully and completely set forth 
by them. 

Without considering any of the other questions discussed by coun- 
sel, thèse considérations lead to the conclusion that the complainants 
are not entitled to a meehanie's lien as prayed. 

The bill must tberefore be dismissed. 



St. Louis Smelting & Eefinino Co. v. Gbben and others. 
{Oircuit Court, D. Cdorado. June 19, 1882.) 

1. Ejectmbnt — Patent not Subjhot to Collatbkal Attack. 

In an action of ejectment défendant cannot fcollaterally attack a patent for 
land issued by the oflacers of the land department of the government, even upon 
the ground of fraud. 

2. Same— EsTOPPEL, Docteinb op. 

If the owner of an estate stands by and sees another erect împrovements on 
the estate, in the belief that he has the right to do so, and does not interpose to 
prevent the work, he ■will not be permitted to claim such improvements after 
they are erected ; but he is not thereby estopped to claim the title in au action of 
ejectment. 

3. Same— iNstWFiciENT Plba. 

An allégation that after défendants were notifled and informed that plainttS 
had applied for a patent they had an arrangement with the plaintifiE by which 
plaintifl assured them that he would sell to them for a nominal price, and would 
uot disturb them in their possession, is not a good plea of estoppel. 

Euling on Demurrer. 

G. G. Symes, for plaintiff. 

T. A. Green, for défendants. 

MoCbaet, 0. J., (orally.) This in an action of ejectment, and the 
record shows, and the défendants by their pleadings admit, that the 
plaintiff claims under a patent of the United States. Some of the 
questions in the case hâve been determined heretofore upon demur- 
rers to former answers. The questions now to be considered arise 
upon demurrer to the third amended answer. By this pleading the 
défendants seek to attack, in this action of ejectment, the patent 
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under which the plaintiff claims. They do so upon two grounds, 
substantially. The answer is quite voluminous, but its allégations 
may ail be summarized under two heads : 

First, that the patent was obtained by the patentée, Mr. ^tarr, 
under whom the plaintifi claims, by fraud, conspiraoy, bribery, and 
perjury; second, défendants plead, as an estoppel, certain facts, to 
which I will refer presently, 

With regard to the défense that the patent was obtained by fraud, 
etc., it may be observed that many of the allégations of the answer 
are too gênerai in their character to be sufficient. It is, of course, 
not enough to say in gênerai terms that an instrument bas been ob- 
tained or procured by fraud, perjury, or conspiraoy. The pleader must 
state faets which will enable the court, and not the pleader, to dé- 
termine whether there is a case of fraud or conspiraoy or perjury, 
Still, we are of the opinion that there are, in this answer, allégations 
sufficient to call for a reply, if it be true, as claimed by the counsel 
for défendants, that a patent of the United States, in an action of 
ejectment, can be attacked collaterally for fraud. And thismakes it 
necessary to détermine that question. It is a question about which 
the authorities are not in entire harmony. But we are, of course, 
concluded by the décisions of the suprême court of the United States, 
and it is therefore proper that we should refer to the décisions of 
that court, and détermine whether the question is settled, so far as 
this court is concerned. 

Another action of ejectment, arising upon this identical patent, 
was brought in this court some time since, and was tried hère. The 
court in that case admitted certain évidence tending to show that the 
officers of the land department had issued the patent improperly and 
erroneously. The judgment of the court in that case bas been re- 
versed, and an elaborate opinion pronounced by Mr. Justice Field, 
is now before us. In that opinion, the doctrine is laid down so 
clearly and emphatically as to leave no room for doubt, that, in an 
action of ejectment, the défendant cannot be permitted to attack a 
patent, even upon the ground of fraud. He must resort to a court of 
equity. 

After cîting numerous cases in the suprême court of the United 
States, the opinion in the case just referred to proceeds as follows : 

"According to the doctrine thus expressed, and the cases cited in its sup- 
port, — and there are none in conflict with it, — there can be no doubt that the 
court below erred in admitting the record of the proceedings upon which the 
V.13,no.5— lé 
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patent was Issued, in order to împeach its validity. The judgment of the 
department, upon their suflaciency, was not, as already stated, open to contes- 
tation. If, in issuing a patent, its offleers took m':staken views of the law, or 
drew erroneous conclusions from the évidence, or acted from imperfect views 
of their duty, or eoenfrom corfupt motives, a court of law eau afford no rem- 
edy to a party alleging that he is thereby aggrieved. He must resort to a 
court of equity for relief, and even there his complaint cannot be heard unless 
he connect himself with the original source of title, so as to be able to aver 
that his rights are injuriously affecled by the existence of the patent ; and he 
must possess sucb equities aa vrill control the légal title in the patentee's 
hands. Boggs v. Merced Mining Co. 14 Cal. 363-4. It does not lie in 
the mouth of a stranger to the title to complain of the act of the governraent 
with respect to it. If the government is dissatisfied, it can, on its own ac- 
count, authorize proceedings to vacate the patent or limit its opération." 

And, proceeding, the court says: 

«•The case at bar, then, is reduced to the question, whetherthe patent to 
Starr is void on its face; that is, whether, read in the light of existing law, it 
is seen to be invalid. It does not corne within any of the exceptions men- 
tioned in the cases cited. The landa it purports to convey are minerai, and 
were a part of the public domain. The law of congress had provided for 
their sale. The proper ofHcers of the land department supervised the pro- 
ceedings. It bears the signature of the président, or rather of the offlcer 
authorized by law to place the president's signature to it — which is the sâme 
thing; it is properly countersigned, and the seal of the gênerai land-ofBee is 
attached to it. It is regular on its face, unless some limitation in the law, 
as to the extent of a mining claim which eau be patented, bas been disre- 
gijrded." 

Without reading further from that opinion, it is sufficient to say 
that the doctrine is fully and elahorately discussed, and numerous 
cases are cited as establishing the doctrine that a patent of the 
United States, in an action of ejectment, cannot be coUaterally at- 
tacked. 

The cases referred to may be mentioned, although I shall nôt take 
the tiine to read from them or comment upon them : Pope'a Lessees v. 
Wendall, 9 Cranoh, 87; Pattersonv. Winn, 11 Wheat. 380; Hoqfnagle 
T. Anderson, 7 Wheat. 212; Boardman v. Beed, 6 Pet. 342; Bignall 
V. Broderick, 13 Pet. 448; Johnson v. Towsley, 13 Wall. 72; Moore v. 
Bohbins, 96 U. S. 585. 

In the case of Johnson v. Towsley the doctrine was stated by Mr. 
Justice Miller in thèse words, (13 Wall. 83 :) 

" That the action of the land-offlce, in issuing a patent for any public 
land subject to sale, by pre-emption or otherwise, is conclusive of the 
légal title, must be admitted on the principle above stated, and in allcpurta 
and in ail forms of judicial proceedings where this title must control, either 
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by reason o£ the limited powers of the court or the essential character 
of the proceeding, no inquiry can be permitted into the circumstances under 
■which it was obtained. On the other hand, there has always existed in thé 
courts of equity the power, in certain classes of cases, to inquire into and 
correct mistakes, injustice, and wrong in both judicial and executive action, 
however solemn the form which the resuit of that action may assume when 
it invades private rights ; and, by virtue of this power, the final judgment of 
courts of law hâve been annulled or modifled, and patents and other im- 
portant instruments issuing from the crown, or other executive braneh of the 
government, hâve been corrected or declared void, or other relief granted." 

It is hardly neeessary to say that an action of ejectment is pre- 
eminently an action in vehich the légal title must prevail, and 
therefore one in which, according to this ruling, the patent cannot 
be attacked collaterally. 

Govemed and controUed, therefore, by the décisions of the su- 
prême court of the United States, we are bound to say that so much 
of this answer as sets up fraud, conspiracy, etc., is bad, and that the 
demurrer must therefore be sustained, 

I come now to the considération of that part of the answer in 
•which the défendant pleads estoppel. It is somewhat voluminous, 
but I will state in condensed form the substance, as I understand it, 
of the pleading. 

The answer demurredto, so far as this question of estoppel is con- 
cemed, pleads certain facts, which, it isclaimed, should estop plain- 
tiff to recover in this case. Many of thèse facts tend only to show 
fraud, and are therefore, under the doctrine already announced, not 
admissible in this form of action. Eliminating the allégations fall- 
ing withiu this description, we hâve remaiùing in substance the fol- 
lowing : 

First. That défendants are owneis of and entitled to the possession of 
the property in controversy, by virtue of prior, adverse, and exclusive posses- 
sion of the same, as part of a town site on the public domain. 

Second. That Starr obtained the mining patent, , under which plaintiff 
claims title, for 164 61-100 acres, ail of which was included within the town 
site and city of Leadville. 

Third. That said Starr claimed under placer mining claims which had their 
inception in favor of his grantors in 1860, the claims of Starr himself dating 
from August, 1877. 

Fourth. That after the inception of thèse claims, and prior to the issuance 
of the patent to Starr upon them, the city of Leadville grew to a city of 
20,000 people, and the property greatly increased In value. 

Fiftti. That, during that time, Starr, the patentée, was living in Leadville, 
and witnessed the improvements that were béing madé, and the large sums 
of money bQing expended by défendants, as settlers on the lots now in con- 
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troversy, and duriug ail said time said Starr and his grantore stood by and 
kept quiet in regard to his or their ownership of said mining claims, and con- 
federated with certain other parties in interest to stand by and secrète ail 
their claims to ownership and ail their efforts to obtain a patent, 

8ixth. That plaintifl had an interest in the Starr patent, and by its gênerai 
manager, August Myers, also stood by and saw the property improved by 
défendants, and never at any time notified défendants that the plaintifE had 
made or would make any elaim to said land, but, on the contrary, seereted 
and concealed the same. 

Seoenth. That said Myers, gênerai agent, and one Harrison, the président 
of plaintifl company, conspired and combined with Starr to secrète and con- 
ceal their claims. with the intention of allowing the défendants to go on and 
spend their money in making valuable improvements, etc. 

Eighth, It Is, however, admitted that défendants were notifled of the appli- 
cation for a patent made by Starr, and it is averred that after défendants 
found that said application included land situated in said city of Leadville, 
the said Starr and Myers and Harrison, through their attomey, one Hereford, 
assured défendants that in case said patent should be obtained, défendants 
would not be disturbed or interfered with in their right and possession, and, 
at most, only a nominal sum would be expected or demanded of défendants, 
and in no case to exceed twenty-five dollars per lot, and advised défendants to 
go on making improvements, and thattheydid go on, relyingupon thèse assur- 
ances, and made valuable improvements, etc. 

Ninth. That after obtaining the patent plaintifl gave notice that it would 
claim the fuU value of the lots. 

It will be observed that the plea of estoppel resta upon two sépa- 
rât© allégations: The first is that the plaintiff stood by and saw 
défendants make improvements upon thèse lots, and failed to make 
known to the défendants the f act that they (the plaintiffs) were seek- 
ing to obtain a patent for, the land upon which défendants were 
making the improvements. 

The prinçiple sought to be invoked, I apprehend, upon this branch 
of the case is the very familiarrnle of the law of estoppel, that if the 
owner of an estate stands by and sees another erect improvements 
on the estate in the bélief that he has the right to do so, and does 
not interpose to prevent the work, he will not be permitted to claim 
said improvements after they are erected. 

In the first place, it is extremely doubtful whether that prînciple 
of the law can be invoked in a case of this character, for it is not 
claimed, and caninot be, that at the time thèse plaintiffs are charged 
with having stood by and advised the érection of thèse improve- 
ments, they were the owners of this property ; and I hâve never 
heard it asserted before that a party who intends to purchase land, 
or who bas applied to the owner for the right to purchase it, stands 
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in the position of ownership within the meaning of this principle, so 
that he is bound to warn ail persons to make no improvements upou 
such land, at the péril of losing them. 

Assuming, however, that for the purposes of this décision the de- 
fendants did stand in the relation of owners of this land at the time, 
I do not think this principle of the law of estoppel can be carried so 
far as to hold that even the owner of real estate who stands by and 
sees another make improvements upon it, and makes no objection, is 
thereby estopped thereaf ter to claim the title of the real estate ; he 
may be estopped to claim the improvements, but I do not think that 
he is estopped to claim the title in an action of ejectment. 

There is another reason why it is dif&cult to hold that this doctrine 
of estoppel can apply to a case like this : The law prescribes the mode 
and manner by which entries of the public mining lands are to be 
made, and, among other things, it is provided, by section 2335 of the 
Eevised Statutes of the United States, that an applicant for a min- 
erai patent must post a plat of the land and notice of his application 
for a patent in a conspicuous place on the land embraced in such 
plat. Now, it must be presumed that this law was complied with; 
and if so, how can it be said that the parties applying for the pat- 
ent gave no notice, no warning, to anybody ? The very fact of their 
giving this notice was of itself a warning to ail who were upon the 
land, or were about to erect improvements upon it, that thèse parties 
were applying for a patent, and were seeking to obtain the title. 
Moreover, it is admitted by this answer that they did, in fact, ascer- 
tain the fact of this application for a patent. Now, one of the famil- 
iar rules with regard to estoppel, which we ail understand perfectly, 
is this : That the party to whom the jrepresentations are made must 
be ignorant of the truth of the matter about which they are made. 
If he knows the fact, and chooses to take his chances, the other 
party is not estopped. 

For thèse reasons, then, we areconstrained to hold that the allé- 
gation that the plaintiffs and their. grantors stood by while thèse im- 
provements were being made, and made no objection, does not 
amount to a good plea of estoppel in thia action of ejectment. 

The other allégation under this head is that, after the défendants 
were notified and informed of this application for a patent, they had 
an arrangement with the plaintiff by whioh the plaintif assured 
them that after obtaining a patent it would sell to them for a nomi- 
nal priée, and would not disturb them in their possession. This is 
not a good plea of estoppel. It lacks some of the essential éléments 



214 FBDEBAL BEFOBTEB. 

of such a plea. It allèges an arrangement, understanding, or agree- 
ment entered into confessedly with full notice on the part of défend- 
ants that Starr had applied for a patent, with a view to obtaining 
title to the land, and by whieh défendants were to obtain that title 
from Starr, or plaintiff, after it should be vested in one or both of 
them. ïïow, then, can it be set up as an estoppel to prevent 
plaintiffs from recovering that title in ejectment? Défendants did 
not act in ignorance of the facts, but with notice, relying upon the 
promise of plaintiffs to convey the title upon certain terms and con- 
ditions after obtaining it. If, therefore, the arrangement amounted 
to anything, it is simply a contract under which, if it be valid and 
binding, défendants may be entitled to hâve a remedy. If it be a 
contract capable of spécifie performance, it must be in a court of equity. 
If it be one upon which défendants are entitled to recover dam- 
ages, the proper action must be brought for that purpose. As the 
arrangement, whatever it was, clearly contemplated the obtaining of 
the légal title by plaintiff, it cannot be set up by way of estoppel in 
the présent action. 

There is still another branch of the answer, in which there is a 
counter-claim, based upon the value of thèse improvements. With- 
out going much into that, we overrule the demurrer to that part of 
the answer, and réserve the question as to what the law may be 
until the évidence shall be produced. 

In view of the importance of this case, and of the fact, as we are 
advised, that it wiU affect the décision in numerous other cases, we 
hâve given such considération to it as was possible under the cir- 
cumstances. If we are wrong in any of the conclusions which hâve 
been announced, the record will be in good shape for the défendants 
to présent the question to the suprême court, where the whole matter 
can be reviewed, and, jierhaps, in the best possible form for the de- 
fendants, being an issue upon demurrer, which will raise ail the 
questions they désire to hâve detetmined. 

The demurrer to so much of the answer as sets up fraud and es- 
toppel is sustained. 

The demurrer to the counter-claim !s overruled. 

Mr. Qreen. We will stand by our answer. 

The Court. Unless there are some other questions in the other 
cases, the same order must be entered in ail of them. 
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SWANSTON V. MOENING StAE MiNINO Co. 
{Circuit Court, D. Colorado. June 19, 1882.) 

1, Action— Sbttlbment bt Client— DiBMiesAii. 

PlaintiS bas the right to aettle a suit brought to recover damages for a Per- 
sonal injury without the consent of his attomeys, and where he does se the 
controversy must be regarded as at an end, and the suit must be dismissed. 

2. SAMB— CONTBACT BETWBBH ATTORNEY AHI> CltEKT- CONTrNOBNT FbB. 

Whether a contract between attomeys and the client, whereby, in the event 
of their success in an action for the recorery of damages, they are to receive, 
as compensation for their services, one-third of the amount which may be 
recovered, is champertous, not decided. 

D. J. Haynes and Wells, Smith é Maçon, for plaintiff. 

L. C. Rockwell and J. B. Bissell, for défendant. 

MoCeabt, C. j., (prally.) This is an action to recover damages for 
« Personal injury. Bince the institution of the sait, the plaintifC has, 
without the knowledge of his counsel, settled it, and the fôllowing 
writing has been Ëled, upon which the court is- now asked to dismiss 
the case: 

[title of case.] "Having received eîghteen hundred dollars from défend- 
ant, in f uU for ail claims, démands, and causes of action sued for in this case, 
I hereby authorize and direct the clerk of thia court, or the court itself , to dis- 
miss this action at my own cost, and I agrée not to f urther prosecute; the 
same, and that défendant is authorized to flle this order of dismissal, or use it 
xis it deems proper," Signed by plaintifE and sworn to. 

The motion to dismiss upon this agreement is resisted, not by the 
plaintiff himself, but by his attomeys, who say that they had a con- 
. tract with the plaintiff, -whereby, in the event of their success in this 
Buit, they were to receive as their compensation for services one- 
third of the amount which might be recovered. The question is 
made as to whether this is a champertous agreement, but we are 
not disposed to go into that question. It is one, perhaps, of some 
difficulty, and about which there is a considérable confliot of author- 
ity. It would undoubtedly be champertous it either of the attornejs 
had agreed to pay the costs of the proceeding; but whether a mère 
contract for a contingent fee of one-third of the amount recovered is 
champertous, is a question not entirely settled. We do not think it 
necessary, at ail events, to pass upon it in this case. 

It is, perhaps, not improper to remark, however, that it is not a 
contract which commends itself very much to the favor of the courts, 
and this court would not be disposed to go any further than the law 
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requires to uphold it. But even assuming that it is a valid contract 
as between the plaintiff and his attorneys, the question arises, how 
can we, by any order of ours, continue tliis case and carry it on to 
judgment, after the plaintiff himaelf bas sold the cause of action and 
received a sum which, he says, is in full satisfaction, The attor- 
neys are not parties to the record; no judgment could be rendered 
in their favor, and, if we were to go on to trial, I do not see how it is 
possible that any judgment at ail could be rendered upon the record 
in the face of this dismissal, this acknowledgment of payment in full 
by the plaintiff himself . If the counsel for the plaintiff had any lien 
upon anything, the court would protect them, perhaps, by some form 
of proceeding in this case ; that is to say, the counsel might, perhaps, 
be allowed under your statute to intervene, if you hâve a statute 
authorizing such a proceeding as that, and to assert their rigbts in 
this suit. But it is very clear that the attorneys of the plaintiff hâve 
no lien upon anything in a case of this character. I believe it is well 
settled that an attorney bas no lien, even upon a judgment recovered 
by him for his client in an action, unless the statute gives it. It has 
never been claimed that an attorney would bave a lien upon a claim 
for unliquidated damages, and there can be no foundation for a lien 
of any kind or description upon anything in controversy hère. 

If the attorneys had in their hands a contract, a promissory note, 
or instrument of any description that could be called property, and 
had rendered services in prosecuting a suit upon it, perhaps they 
might, by proper proceeding, be allowed to enforce a claim or lien 
upon it. 

It is enough to say that there is no doubt of the right of the plain- 
tiff to settle the suit without the consent of his attorneys, and hav- 
ing done so the controversy mu'st be regarded as at an end, and the 
suit must be dismissed. If the attorneys hâve any claim against the 
parties who bave made the settlement, they must assert it in some 
other mode of proceeding. It is not open for considération hère. 

The doctrine I bave announced is supported by the case of Ccugh- 
lin V. Eailroad Co. 71 N. Y. 443, and Hooper t. Welch, 43 Vt. 269. 
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Haynbe V. StanijY and othersi 

{Circuit Court, D. OaUf<yrnia. July 31, 1882.) 

1. Mbxican Land Gkant— Rbs Adjudicata. 

Prior to the acquisition of California by the Unîted States, the Mexican gov- 
ernment granted a tract of land therein to one H, In 1857, 8., claiming to be 
the owner of a part of the land so granted under title derived from H., (the 
daim for which part had been confirmed to the grantor of S., but no patent 
therefor issued,) commenced an action of ejectment against G. and others, who 
■were in possession of the lands, also claiming to own the same under title 
derived from H. , and who had also obtained a confirmation of their claim to the 
premises, but no patent. On the trial of the action the principal question liti- 
gated was whather the premises in controversy had been conveyed by a deed 
made by H. to oae P., under whom S. claimed, and it was determined that said 
deed did convey the lands, and judgment was rendered in favor of 8. On ap- 
peal to the state suprême court this judgment was afflrmed. Pending the liti- 
gation a patent for the lands was issued to the grantor of 8., and some 20 yeara 
later patents were issued to 6. et ai. for the same lands. The grantees of Q. 
et al., after the issue of the latter patents, brought ejectment against the 
grantee of S. for the lands, and on the trial of that action ofiered to prove that 
the premises in controversy were not within the premises conveyed by the deed 
from H. to P. Held, that by the trial and judgment in the former action that 
point was determined in favor of 8. and became res adjudicata, and the grantee 
of G. et al. was estopped from again litigating the question as against S. or his 
grantee, and that the issue of the patents on the claims of G. et al. did not, as 
to the question so determined, create any new title or rlght to again litigate 
the question determined by the former judgment, and that such question is not 
open to further litigation. 

2. Patent for Land— Légal Titlb— DEBiVATrvii Titles. 

M., a claimant under title derived from the original grantee of a part of the 
lands embraced in a Mexican grant, obtained a decree of confirmation, on which 
a patent was issued, and other claimants of the same land, under title also 
claimed to hâve been derived from the same original grantee, and whose claim 
had been confirmed prior to the issue of the patent to M., obtained patents 
for the same land some years subséquent to the issue of the patent to M. 
Eeîd- 

(1) That the issue of the patent to M. vested the entire légal title in him, and 
left nothing in the United States upon which the subséquent patents eould 
operate, and consequently nothing passed by them. Vfith the issue and de- 
livery of the senior patent ail authority or control of the executive department 
over the land passed away. 

(2) That under such ciroumstancea, in an action at law, the senior patent is 
conclusive as to the title, and cannot be assailed by the holders of the junior 
patent. 

(3) The only remedy of the junior patentées is in equity, to charge the holder 
of the senior patent, if there are équitable grounds for so doing, with a trust 
for their beneflt. 

(4) While, in a proper sensé, ît may be true that in acting on a claim for land 
based on a Mexican grant, the United States has no interest in the derivative 
title from the original grantee of the Mexican government, yet where one held 
such a derivative title prior to the transf er of California to the United States, 
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he waa one of the parties protected by the stipulations of the treaty, and it 
would seem was as much entitled to hâve his deed from the original grantee 
passed upon, as he was to hâve the original grant itself passed upon. 

(5) The casés in which it has been held admissible, in an action at law be- 
tween the holders of senior and junior patents for the same land, to examine 
into the equities for the purpose of attaching a prior equity to the junior patent,, 
are ail cases where the parties hâve Bought to acquire lands belonging to the 
United States upon différent and independent adverse daims, and hâve no appli- 
cation to a case where both parties claim under the same original grant or right, 
though by difEerent derivative titles. 

(6) Where two parties daim the same land under différent derivative titles 
from the original grantee of the Mexioan government, and one of them obtains 
a patent for the lands, the right, if any, of the other to relief in equity accrues 
on the day the patent issues. The cause of suit is full, complète, and perfect 
on thAt day, and la not dépendent and canuot rest upon any subséquent pro- 
ceeding or patent. , 

Semble, where such équitable action is not commenced until a time when by 
the State ^tatuteof limitations it would be barred, the United States circuit 
court, although a court of equity, and not absolutely bound by that statute, 
may, iç^analogy thereto, hold the cause to be stale, and décline on that ground 
to sustam a bill. 

TJie qtiestion whether a patent gives a new cause of action so as to avoid the 
Btatute of limitations, where both parties claim under the same grant, not 
determined. 

B. S. Brooks and Wm. Letîston, for plaîntiff. 

Stanley, Stoney é Hayes, Delos Lake, and John Garler, for défend- 
ants. 

Sawter, g. J. The governor of California in 1836 granted to 
Nicholas Higuera a tract of land called "Entre Napa." On Novem- 
ber 13, 1847, before the transfer of California to the United States, 
said Higuera and wife conveyed to Mateo Fallon a part of said land, 
described (as translated from the Spanish language, in which the con- 
veyance was written) as "a certain quantity of land lying, being, and 
situate in the district of Sonoma, and territory of Upper California, 
in the valley of Napa, containing, more or less, one square mile of 
land in the place known as the 'Eincon de los Carneros,'commencing 
at the -wagon road, and ending at a point of the hill on the east." 
Said Fallon conveyed the same land to Julius Martin, July 1, 1850. 
Martin filed his pétition for the confirmation of the grant, and his 
claim to the land so conveyed to him, -with the board of land com- 
missioners, under the act of 1851, on September 4, 1852. His claim 
■was confirmed September 7, 1856 ; and upon such decree of confirma- 
tion a patent of the United States was issued to him April 3, 1858, 
which patent embraced the lands in controversy. The title of said 
Fallon and Martin became vested in Edward Stanly prior to Decem- 
ber, 1857. On February 7, 1853, Nicholas Higuera conveyed to one 



HAYNEB V. STANLT. 219 

Eiva tlie lands granted to him as before stated, excepting from the 
conveyance ail lands previously sold and conveyei. On February 11, 
1853, Marta Frias de Higuera, deriving title under said grant through 
said Eiva, presented a pétition to the board of land commissioners foi 
a, confirmation of a claim to a portion of said land so granted to 
Higuera, which claim was confirmed February 13, 1857, and a. pat- 
ent issued in pursuance of said confirmation on November 4, 1879, 
whieh patent embraces a portion of the lands in question. On Feb- 
ruary 13, 1853, and July 12, 1854, Joseph Green, deriving title under 
said grant through said Eiva, presented his pétition to said board for 
confirmation of a claim to a portion of said lands granted to Higuera, 
■which claim was confirmed on February 11, 1857, and, in pursuance 
of said decree of confirmation, a patent was issued to said Green 
April 7, 1881, which patent embraces a portion of the land in çon- 
troversy. On March 3, 1853J Edward Wilson, deriving title from 
said Eiva under said grant, also presented a pétition to said board 
for a confirmation of a claim to a portion of said land, which claim 
was confirmed March 20, 1857, and a patent in pursuance of said 
decree of confirmation was issued to said Wilson on ,April 8, 1881, 
which patent also embraces a portion of the land in controversy. 
Eleven-twelfths of whatever title accrued, respectively, to said Marta 
Frias, Joseph Green, and Edward Wilson by virtue of said grant to 
said Higuera, and of said several conveyances from Higuera to Eiva, 
and from said Eiva, and from said proceedings and several patents, 
became vested in the plaintiff prior to the commencement of this 
action. On December 14, 1857, said Edward Stanly, who had 
before that date acquired the title of said Fallon and Martin, com- 
menced an action in the district court of the county of Napa against 
said Marta Frias, Joseph Green, and others, — aU being the parties 
under whom plaintiff dérives title through said several conveyances, — 
to recover ail the same lands now in controversy. The plaintiff, Stanly, 
alleged title to the lands. The défendants denied the title of plaintiff, 
and upon trial of the issues formed the facts were found for the plaintiff, 
and judgment for the recovery of the land thereupon rendered for the 
plaintiff; and under said judgment the plaintiff was put in possession 
on March 30, 1859, from which time the said Edward Stanly and the 
défendant in this action, John A. Stanly, who dérives title from said 
Edward, hâve been in exclusive adverse possession till the présent 
time. The main question litigated, and upon which the case turned, 
was as to what land was embraced in said deed from Higuera to 
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Fallon — whether it embraced the land now in controversy. And it 
was decided that it did. 

Upon the foregoing facts appearing in the testimony, the plaintif 
oflfered to prove what part of the land granted to Higuera was known 
as the "Eincon de los Carneros/' for the purpose of showingthat the 
land confirmed to Martin, and patented to him, as being the land 
conveyed by Higuera to Fallon, and from Fallon to Martin, was 
erroneously located in the patent, and is net the land described in 
said deeds of conveyance, 

The questions, therefore, arise : (1) Whether the point is res adju- 
dicata in the said action of Stanly v. Green and others, and, on that 
ground, not open to further examination. (2) Whether the patent to 
Martin is not conclusive upon the défendants in an action at law. 
In my judgment, both must be answered in the affirmative. At the 
date of the commencement of said action by Stanly v. Green, neither 
patent had been issued, and the parties stood upon an equal footing 
as to the derivative title from Higuera; the grant to Higuera, under 
which both parties claimed, being admitted. The parties to the prés- 
ent action are the same, or in privity with, the parties to the former 
action. The pleadings as to title are substantially the same in both 
actions, except that the parties hâve changed sides. The issues are 
substantially the same in matter and form. In the former case, as 
appears from the record, and the décision of the suprême court in 
évidence reported in 12 Cal. 159, the main question in issue fully liti- 
gated and determined, was as to what land was conveyed by Higuera 
to Fallon by the deed mentioned. It is precisely the same point 
which the plaintiff now seeks to contest by the évidence offered, and 
the évidence is precisely of the same kind and character as that intro- 
duced upon the same point in the former action. The défendants hâve 
fully and aptly pleaded the matter put in issue, litigated and deter- 
mined in the former action by way of estoppel, and are in a position 
to fully avail themselves of that défense. In my judgment, the former 
détermination is conclusive within the rule as established by the 
great mass of authorities, and even within the narrowest generally- 
recognized limits of the rule. The deed from Higuera to Fallon was 
the title upon which the plaintiff relied to recover. Of necessity, the 
court was obliged to détermine whether it embraced the lands in con- 
troversy or not ; and it was determined that it did. That détermi- 
nation, and the judgment resting upon it, were affirmed by the 
suprême court. That was the issue, in fact, litigated and adjudged. 
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If the title under and the effect of that deed were not dîrectly in 
issue, and determined in sueh sensé as to be available as an estop- 
pel against further litigation, it would be difficult to détermine what 
the limitation of the raie ig, I think the case cleairly within the prin- 
ciple applied in Caperton v. Schmidt, 26 Cal. 479, 501 ; and cer- 
tainly within the case of MarshaU T. Shafter, 32 Cal. 176, wherein 
my views are fuUy expressed in the concurring opinion. Page 199. 
The former adjudication is also conclusive, under the décisions of 
the suprême court of the United States. Miles v. Caldwelî, 2 Wall. 
38; Stv/rdy v. Jackaway, 4 Wall. 176; Blanchard v. Brown, S Wall. 
249; CampheU v. Rankin, 99 U. S. 263; Cromwell v. County of Sacra- 
mento, 94 U. S. 351. 

For the purpose of avoiding the effect of the former adjudication 
as an estoppel, it is insisted that the condition of the parties has 
changed since the trial of the former case, and that plaintiff in this 
case has acquired a new and différent title from that litigated by her 
grantors, which is not affected by the matters before adjudged. But 
there is no change in title that in any respect affecta the questions 
before litigated and determined. The case is not like any of those 
cited. There is now, as there was before, no dispute as to bound- 
aries of two opposing Mexican grants. There was but one grant, 
under which both claim. There is now, and there was then, no dis- 
pute affecting the question as to the boundaries of the Mexican grant 
under which both claim. The same Mexican grant, as confirmed in 
parts to the grantors of both parties, covers the same land. 

The question arises on the derivative title under the original grantee. 
The question is, which party acquired the title of Higuera under his 
grant to particular portions of the land ? and this is the précise ques- 
tion which was litigated in the former suit. There is no change 
whatever in the title of circumstances or rights with référence to 
this particular question. The change in the circumstances does not 
avoid the point before determined. In view of the fact that nearly a 
quarter of a century has elapsed since the former trial, and that 
several of the actors in the transactions and witnesses on the trial 
in that case are dead, the conditions for attaining a correct déter- 
mination of the question at issue were far more favorable then than 
than it is possible for them to be now. It would seem that this is a 
fit case, if ever there was one, for applying the rule of res adjudicata. 
In my judgment the point has been conclusively adjudged, and it ia 
not open to further examination. 



222 .7BDEBAL BEPOBTEB. 

I also think the patent to Martin, under which défendants cliaîm, 
unasBailable in any action at law. 

In Beard v. Federy the suprême court of the United States, fol- 
lowing a long and unbroken line of décisions in the suprême court of 
Califomia, declared the effect of a patent issued upon a Mexican 
grant confirmed in pursuance of the act of congress of 1851. The 
court says: 

"In the flrst place, the patent is a deed of the United States. As a deed, 
its opération is that of a quitclaim, or rather of a conveyance of siich interest 
as the United States possessed in the land, and it takes effeot hy relation at 
the time when proeeedings foere imstituted hy tke flling of the pétition b^ore 
the board of land oommissioners. 

" In the second place, the patent is a record of the action of the govern- 
ment upon the title of the claimant as it existed upon the acquisition of the 
country. * * * This instrument is the record évidence of the action of 
Ihe government upon the title of the claimant. By it the government dé- 
clares that the claim asserted was valid under the laws of Mexico ; that it was 
entitled to récognition and protection by the stipulations of the treaty, and 
might havebeen located under the former government, andiscorrectlyloeated 
now, 80 as to embrace the premises as they are surveyed and described. As 
against the government, this record, so long as it remains unvacated, is con- 
clusive. And it is equally conclusive against parties claiming under the 
government by title subséquent." 3 Wall. 492. See, also, 18 Cal. 26; Id. 570, 
671; 20 Cal. 412; and many others in the California reports. 

A great majority of Mexican grants, among which was that to 
Higuera, were inchoate, the légal title never having passed to or be- 
come perfected in the grantees. Upon the transfer of Califomia to 
the United States, the légal title to such lands, subject to the équi- 
table rights of the grantees to hâve their titles perfected, passed to 
the United States. The proceeding provided for in the act of 1851, 
establishing the board of land commissioners, was the mode provided 
in pursuance of the provisions of the treaty for ascertaining who had 
grants of land or équitable claims entitling them to récognition, 
and to bave their grants or titles perfected. The eflfect of the patent 
issued in pursuance of the proeeedings provided for in its first char- 
acter as a deed or conveyance, as held in the cases cited, is to pass 
the légal title in the United States at the date of the filing of the 
pétition to the patentée. The pétition of Martin and ail proeeedings 
under it are regular upon their face, and the patent issued therefor 
under said decree vested the entire légal title, whether rightfuUy or 
wrongfuUy, in Martin. His pétition was first filed ; his confirmation 
was first; and his patent is long prior in point of time to either of 



HAYUEB V. STANLY. ■ 223 

those nnder vrliich plaintiff claims. Before ôitlier of the patents un- 
der which plaintijS claims had been issued, the grànt .under which 
the défendants claîm had been conûrméd, and the title to the land 
had been legally conveyed to the défendants' grantor»' There was 
nothing left in the United States upon which the subséquent patents 
could operate. 

In the language of Mr. Justice Field, in Patterson v. Tatum, 3 
Sawy. 1Î2, ■wherein both parties had patents : 

" A patent is the instrument by which the government, whether state or 
national, passes its title; it is thegovernment conyeyance. But if the govern- 
ment possesses at the time no title, no ae passes by its exécution, It is of 
its^lf évidence of title only, because governraent being the original source of 
^tle, the presumption of law is that the title remained with the government 
until some other disposition of it is shown. But if an earlier patent is pro- 
dueedjthe subséquent one ceases to hâve any opération. The title passing by 
the flrst conveyance is not aflected by the second until the first is got out of 
the way. If the iirst was issued from improper motives, corrupt actions, 
erroneous views of duty, or mistaken considjera^ions as to matter of fact or 
law by the'qfflcers of the government to whom the exécution and issue of 
patents is entrusted, a court of law can afford no remedy to the second 
patentée ; he must resort to a court of equity for relief. So, also, if particular 
facts respecting the condition or location of the property must be previously 
ascertained and determined by a spécial tribunal appointed for that purpose, 
and that tribunal bas come to erroneous conclusions, npon which the patent 
bas issued, such conclusions cannot be questioned collaterally, and the patent 
be thereby invalidated in the action of ejectment. Kelief in such cases can 
only be afforded by a direct proceeding by bill, information, or scire fadas, 
either to revoke the first patent or to restrain its opération, or to subject, 
where équitable grounds exist, the land to certain trusts in the flrst patentee's 
hands. A court of law, in an action of ejectment, cannot listen to any objec- 
tions founded upon such considérations. But where the action of the oflScers 
in the exécution and issue of the patent, or tbe correctness pf the conclusions 
of the spécial tribunal, is not assailed, but the objection to the patent reaches 
beyond such action and conclusions, and goes to the existence of a subject 
upon which such offlcers or tribunal could act, — that is, to the title in the 
grantor, — no such difiSculty exists in its considération in a court of law. Thab 
tribunal is fuUy compétent to pass upon the question whether a title existed 
at the time in the government, as it would be whether the title existed in an 
individual, where the grantor is a private party." 

This language covers the case at bar in ail particulars. The title 
passed to Martin by the first patent, and there was nothing left upon 
which the second patent could operate, Conçeding, for the purposes 
of the argument, that the patent was erroneously giyen to Martin, 
when it ought to hâve gone to the subséquent, elaimants and patent- 
ées, the title, nevertheless, passed; and the only remedy of the in- 
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jured parties is in equity to charge Martin and his grantors, if there 
are équitable grounds for so doing, with a trust for their beneât. The 
légal title is in Martin^ and that must control in ejectment. 

The case of Moore v. Bobbins, 96 U. S. 533, fuUy sustains this 
view. The court says : 

"Whjle conceding for the présent, to the fullest extent, that when there is 
a question of contested right between private parties to reçoive from the 
United States a patent for any part of the public land, it belongs to the head 
of the land department to décide that question, it is equally clear that when 
the patent has been awarded to one of the contestants, and has been issued, 
delivered, and aecepted, ail right to control the title or to décide on the right 
to the title has passed from the land-ofiSce. Not only has it passed' from the 
land-ofBce, but it has passed from the executive department of the govern- 
ment. A moment's considération will show that this must, in the nature of 
things, be so. We are speaking now of a case in which the officers of the 
department hâve acted within the scope of their authority. The offices of 
register and receiver and commissioner are created mainly for the purpose of 
supervising the sales of the public lands; and it is a part of their daily busi- 
ness to décide when a party has by purchase, by pre-emption, or by any other 
recognized mode, establislied à right to receive from the government a title to 
any part of the public domain. Tins décision is subject to an appeal to the 
secretary, if taken in time. But if no such appeal be taken, and the patent 
issued under the seal of the United States, and signed by the président, is 
delivered to and aecepted by the party, the title of the government passes toith 
this delivery. With the title passes away ail authority or control of the 
executive department over the land, and over the title which it has conveyed. 
It would be as reasonable to hold that any private owner of land who has 
conveyed it to another ean, of his own volition, recall, cancel, or annul the 
instrument which he has made and delivered. If fraud, mistake, error, or 
wrong has been done, the courts of justice présent the only remedy. Thèse 
courts are as open to the United States to sue for the cancellation of the deed 
or reconveyance of the land as to individuals ; and if the government is the 
party injured, this is the proper course. 'A patent,' says the court in United 
States V. Stone, 2 Wall. 525, 'is the highest évidence of title, and is conclusive 
as against Ihe government, and ail claiming under junior patents or titles, 
until it is set aside or annulled by some judieial tribunal. In England this 
was originally done by saire fadas; but a bill in chancery is found a more 
convenient remedy.' See, also, Hughes v. United States, 4 Wall. 232 ; S. C. 
11 How. 552. If an individual setting up claim to the land has been in- 
jured, he may, under circumstances presently to be considered, hâve his remedy 
against the party who has wrongfuUy obtained the title which should hâve 
gone to him. But in ail this there is no place for the further control of the 
executive department over the title. The functions of that department neces- 
sarily cease when the title has passed from the government. And the title 
does so pass in every instance where, under the décisions of the officers having 
authority in the matter, a conveyance generally called a patent haa been signed 
by the président, and sealed and delivered to and aecepted by the grantee." 
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Thèse observations apply with still greater force to patents issued 
by the same department in pursuance of the judioiai proceedings had 
before the board of land commissioners, and the courts on appeal 
from its décisions nnder the act of 1851. The patent regularly issued 
to Martin, after a full investigation by a board and courts provided 
for the purpose and baving jurisdiotion. 

In United Statet v. Morillo, 1 Wall. 707, it was assumed, though 
not expressly decided, that when a grant has been once conârmed to 
one party and patented, the power of the board and court as to the 
land 80 patented is under the same grant exhausted. The case of 
Adams v. Norris, 103 U. S. has no application. 

It has been sometimes somewhat loosely said that the United 
States has no interest in the derivative titles, except to ascertain that 
it has a party before it apparently entitled to be heard. This may 
be true in a proper sensé as to the derivative titles first originating 
siuce the acquisition of Califomia. But in this case Fallon acquired 
his title from Higuera before the transfer of Califomia, so that under 
his derivative title, held at the date of that treaty, he was one of the 
parties protected by the stipulations of the treaty, and, as the claim- 
ant of the property, it would seem that he was as mu eh entitled to 
hâve his deed from Higuera to him passed upon, as the grant from 
the government to Higuera. In no other way could he be protected ; 
and Martin stood in his shoes, as he acquired his rights. The plain- 
tiffs' derivative title originated after the date of the treaty. But, 
however this may be, it was necessary for the board to détermine tEe 
question whether Martin was entitled to a confirmation and patent 
of a portion of this particular grant, and if so, of what portion; and 
that being determined in his favor, and the patent having issued, the 
légal title under that grant to the part embraced in the patent became 
perf ected in him, and it- is unassailable at law by a party receiving 
a subséquent patent to the same part under the same grant. In 
opposition to this view, many cases are cited from the United States 
suprême and other courts, to show that it is admissible in an action at 
law to examine into the equities for the purpose of annexing a prior 
equity to a junior patent from the same source, and giving it effect 
as against the prior patent. But none of them are like this case. 
They are ail cases where différent parties hâve sought to acquire 
lands belonging to the United States upon différent and independent 
adverse claims and courses of proceedings, and the court has in- 
quired into the origin of the right, which has ripened into a patent, 
v.l3,no.5— Î5 
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and regarded the patent as taking effect by relation from the date 
■when that right first attaohed. Tàe prior act, by -which the right to 
a patent as against the government .vested, is regarded as a part of 
the title. This is very well illustrated by the court in the case of 
Bagnell v. Broderick, 13 Pet. 451, one of the class of cases and one 
of the cases cited. The court says, in distinguishing a prior case : 

" In that case [Ross v. Borland, 1 Pét. 662] there were conflicting patents, 
the younger being founded on an appropriation of the spécifie land by an 
entry , in the land-ofiftce of earlier date than the senior patent. The court 
held that the entry and Junior patent could be given in évidence in connec- 
tion as one title, so as to overreach the elder patent." Id. 450, 451. 

This case is, upon the whole, favorable to the défendants. The 
entry in the land-office is the purchase pf the land from the govern- 
ment. Upon a proper entry, the land becomes the property of the 
party making the entry. People y. Shearer, 30 Cal. MS; Wither- 
spoon V. Duncan, 4 Wall. 218; 2 Sawy. 455. Often the patent does 
not issue for years after the entry. But -when it does issue, it- at- 
taches itself to the entry, and the patent is regarded as taking effect 
by relation as of the date of the entry, and in that way overreaches 
the elder patent issued upon a younger entry. Gïbson v. Château, 13 
Wall. 100-102. Some of thèse cases are also put upon the ground 
that the laws of the state in which they arose abolish ail distinctions 
between law and equity proceedings, and ail questions may be exam- 
ined in the same case. In the cases arising under Mexican grants 
cited, there are always two grants, and the contest is between them. 
In those cases the patent also opérâtes in its otker aspect, recogràzed 
in the cases before cited, as a record of the government of its action 
and détermination adjudging the grant to be valid, and fixing its loca- 
tion, in which character it relates to and takes eÊEect, not from the 
filing of the pétition merely, as in the aspect of a deed of conveyance, 
huifrom the date of the grant. Such was the case of Henshaw v. Bissell, 
cited from 18 Wall, and 1 Sawy. In this case there is nothing to go 
back to by relation, There was but one Mexican grant, under which 
both partie» claim by derivative title, the défense on derivative title 
accruing before the acquisition of the country, which was therefore 
as much within the protection of the treaty as the original grant. 
But defendant's conveyance was first in time, bis pétition first filed, 
his confirmation first had, and bis patent first issued. His deriva- 
tive title was properly examined by a board and courts having juris- 
diction, and whose duty it was, under the treaty, to protect thia 
grantee's interest, and his patent issued in the proeeeding being regu- 



HAYNEE r. STANLY-. 22 î' 

lar on its face and fîrst in time upon ail points, in any view tbat 
may be taken, oarried with it the légal title. There is nothing in the 
plaintiff 's case to -which his patent' can go back by relation, so as to 
overreach defendant's title, trhich must prevail at law. In my judg- 
ment, this case is not within any case, or the principle of any case, 
oited by plaintiff's counsel. 

It is said that the construction of the deed to Pallon is purely a 
matter of légal cognizance, and therefore is open to considération in 
this case. This was, doubtless, so in the former action, when neither 
party had seeured the légal title ; and the *whole case depended upon 
the construction of that deed. But the inquiry now is, not which 
party ought in fact and in law to hâve received the title, but which 
party in fact and in law has acquired the title ; and the détermina- 
tion of that question rests wholly upon the patents. They go back to 
the United States, the source of title, and the défendant has the elder 
patent, regularly issued in pursuance of the law. It is, also, in my 
view, highly proper, under the circumstances, and after so long a 
lapse of time, that the remedyshould be in equity. There may be, 
and probably are, many equities on the side of the défendant which 
could and would be considered by a court of equity, but which would 
be wholly unavailable at law. 

The defendant's patent, issued more than 24 years ago, and morë 
than 23 years before the commencement of this action. If plaintîff 
has any équitable ground upon which she is entitled to a decree con- 
troUing the title now in défendant for her own use, her right, or the 
right of her grarntors, to relief accrued on the day the patent issued. 
The cause of suit was as fuU, complète, and perfect on that day as 
it is now. Her équitable right in no respect rests upon any of the 
subséquent proceedings, or the patents issued on them, under which 
she claims. Her equities ante-date ail those proceedings, and rest 
on the defects in the deed to Fallon by which that deed fails to 
cover the land in controversy, if any such defect there be ; and the 
trust to hold the title for the benefit of plaintiff, or her grantors, 
arose and became fuUy vested upon the issue of the patent to de- 
fendant's grantor. That cause of suit in the state courts under the 
state statute of limitations would hâve been barred in four years at 
the longest, and would bave been barred nearly six times over before 
the commencement of this action. The United States circuit court, 
although, as a court of equity, it may not be absolutely bound by the 
state statute of limitations, might very well, in analogy to the stat- 
ute, hold the cause to be stale, and décline to entertain a bill on that 
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grouad. Tet, if the same questions can be examined in thé action 
at law upon the patents recently issued, •which are held to give a 
new cause of action, it may be that neither the staleness of the 
equities nor the statuts of limitations wonld be available défenses, 
notwithstanding the fact that there is no change in the status of the 
parties with référence to the particular grounds of recovery relied on. 
And such, also, would hâve been the case if plaintiff had waited 50 
years more before procuring to be issued the patents under which she 
claims. The principle that a new cause of action arises upon the 
issue of a patent in this class of cases ought not, in my judgment, 
to be extended. But it is unnecessary now to décide whether a pat- 
ent gives a new cause of action, so as to avoid the statute, when both 
parties claim under the same grant. Again : Upon looking into the 
record and opinion of the suprême court, in évidence, it appears that 
on the former trial testimony was given showing that before the pur- 
chase either by Martin or Fallon, and before any rights had accrued 
to the plaintiff's grantors, Higuera pointed out at various times to 
Fallon, Martin, and others the lands in controversy as the lands 
intended to be conveyed, and as the lands in fact conveyed, upon 
which pointing out and représentations the parties doubtless relied 
in making their several purchases. A court of equity might take 
into considération thèse and other equities, if any there be, which 
might be less available in an action at law. There might also be a 
case for the proper application of the maxim of "Where the equities 
are equal the position of the possessor is best, " or of other équitable 
maxims. So, also, several of the persons who appear to bave been 
witnesses for defendant's grantor, it is well known as a public his- 
torical fact, were among the prominent historical characters of the 
early days of California, and may now be, and, in fact, are gener- 
ally known to be dead. Thèse are some of the manifest disadvan- 
tages under which défendant must labor if the matters in contest 
are examinable at law at this late period of time. The ends of jus- 
tice are much more likely to be subserved by referring cases of this 
character to courts of equity, where they exclusively and properly 
belong. 

The testimony offered I think inadmissible on both grounds dis- 
cussed, and the objection to its introduction is eustained. 
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In re Quong Woo. 

(Circuit Court, D. Oalifornia. August, 1882.) 

L MuNiciPAi, Corporations— Lkchslation. 

A City ordinance which makes it unlawful for any person to establish, main 
tain, or cany on any laundry within certain limits tvithout flrst having ob- 
tained the consent of the board of supervisors, which ehall only be granted 
upon the recommendation of not less tban 12 citizens and tax-payers in the 
block in which the iaundry is proposed to be established, and which punishes 
by fine or Imprisonment for a violation of its provisions, ia invalid. 

2. Samb— Power to Liobiïsb Trades. 

Under their authority to license trades and callings, supervisors cannot dele- 
gate their power to others, or make its exercise dépend upon the consent of 
others. The législative power vested in them is a public trust, which can only 
be executed in consonance with the gênerai purposes of the municipality, and 
in subordination to the gênerai laws and policy of the state 

3. Bamb — Restriothht on Powbhb. 

Licenses for caUings, trades, and emplcyments may be required oy super- 
visors where the nature of the business requires spécial knowledge orqualifica-' 
tions, or where they are issued as a means of raising revenue for municipal 
purposes ; but they cannot be required as a means of prohibiting any of the 
avocations of life which are not injurions to public moralg, offensive to the 
sensés, nor dangerous to public beaith and safety, 

4. AxiEN Résidents— RiGHTS of — Under Tbeatt with. China. 

Under the treaty with China, a Chinese résident of this country îs entitled to 
ail the rights, privilèges, and immunitiea of subjects Of the most favored nations 
with which this country bas treaty relations ; and where he was a résident hère 
before the passage of the act of congress restricting immigration of Chinese, he 
bas a right to remain and follow any of the lavrful ordinary trades and pur- 
fiuits of life, and bis liberty so to do cannot be restrained by ihvalid législation. 

McAllister é Bergîn and Thomas D. Biordan, for petitioner. 

L. E. Pratt, Dist. Atty., contra. 

FiELD, Justice. In May of the présent year an ordinance was 
passed by the board of supervisors of the city and county of San 
Francisco, which took effect on the tenth day of June following, to 
regulate the establishment, maintenance, and licensing of laundries 
within certain designated limits, and prescribing punishment for 
establishing or carrying on the business of a laundry in violation of 
its provisions. In its first section the ordinance déclares that after 
its passage it shall be unlawful for any person "to establish, main- 
tain, or carry on any laundry within that portion of the city and 
county of San Francisco lying and being east of Ninth and Larkin 
streets, without having first obtained the consent of the board of 
supervisors, which shall only be granted upon the recommendation 
of not less than 12 citizens and tax-payers in the block in which the 
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laundry is proposed to be established, maintained, or carried on." 
The second section déclares that the lioense collector sball not issue 
a license to any person or persons proposing to establish, maintain, 
or carry on a laundry witbin the limits mentioned, unless he, she, or 
they sball first bave obtained from tbe board ol supervisors tbeir 
written consent thereto, based upon tbe recommendation of citizens 
and tax-payers, as provided in tbe first section. The tbird section 
makes tbe violation of tbese provisions a misdemeanor, upon convic- 
tion of wbicb tbe party may be punished by a fine not exceeding 
$1,000, or by imprisonment not exceeding six montbs, or by botb. 

The petitioner is a subject of tbe emperor of China, residing in tbe 
city of San Francisco under tbe provisions of the treaty between that 
country and tbe United States, and allèges that be bas for the last 
eight years been engaged in carrying on tbe business of a laundry 
■witbin the limits of the district mentioned, and bas at ail times paid 
the license tax exacted from him under préviens ordinances, and is 
still ready to pay any sucb license tax ; that bis license issued under 
said ordinances expired on tbe thirtieth of June last ; that there now 
exist, and bave existed for years,, with tbe résidents of the city and 
county of San Francisco, and its citizens and tax-payers, great antip- 
athy and batred toward tbe people of bis race; tbat combinations 
among sucb résidents bave been formed to drive them from tbe 
country ; tbat in conséquence of this feeling it bas been impossible 
for bim to obtain the recommendation of 12 citizens and tax-payers 
to carry on bis business in the block wbere be is now engaged, as 
required by the ordinance of June lOth; and that for carrying on 
bis business without a license issued upon sucb recommendation he 
has been arrested, and is now restrained of bis liberty by the chief 
of police. Tbat officer returns tbat be holds tbe petitioner under a 
warrant issued by a justice of tbe peace and acting police judge of 
the city and county, issued upon a charge of misdemeanor against 
bim for violating the provisions of the ordinance in question, and 
accompanies bis return with a copy of the warrant. 

The question presented is the validity of the ordinance in requiring, 
for the issue of a license to "establish, maintain, or carry on" a 
laundry witbin the limits mentioned, the recommendation of 12 
citizens and tax-payers in the block in wbich tbe laundry is to be 
"established, maintained, or carried on." 

The ordinance in terms covers ail laundries, whether used for the 
separate wants of a family or for the wasbing of clothes of others for 
Mre. We sball assume, however, that it bas référence only to 



laundries of the latter class. It is directed equally agâinst thosè who- 
establish them, those who maintain them, and those who carry them 
on. If the recommendation of any parties in the block can be re* 
quired as a condition of granting the license for either of thèse pur- 
poses, the number is a matter of discrétion with the supervisors. 
They may require the recommendation of double or treble the number 
designated; they may exact the unanimous recommendation of the 
oitizens and tax-payers of the block. Nor need they confine the rec- 
ommendation required to eitizens and tax-payers; any other class 
may be equally designated. They may require it of some of our 
worthy résident aliens from Europe — gentlemen of Irish or German 
nativity. Indeed, if they can make the exercise of thelr législative 
power in the granting of licenses dépendent upon the approval of 
anybody else, they may place the approval with whomsoeveir they 
may deem best, and no one can control their action. They bave the> 
power, by the act of April 25, 1863, "to prohibit and snppress, ox 
exclude from certain limits, or to regulate, ail occupations, houses, 
places, pastimes, amusements, exhibitions, and praotices wliich are 
against good morals, contrary to public order and decency, or dan- 
gerous to the public safety. " But the business of a laundry — that 
is, thewashingof clothing and cloths of varions kinds, and ironing or 
pressing them to a condition to be used — is not of itself against good 
morals, or contrary to public ordeir or decenoy. It is not offensive to 
' the sensés, or disturbing to the neighborhood where oondncted, nor is 
it dangerous to the public safety or health. It would be absurd to 
affirm that it is. If it be conducted in a manner that is offensive or 
dangerous, the supervisors may direct the manner to be changed, and 
prescribe régulations for its proseoution. If the building in which 
it is carried on is by its structure, form, or material unsafe, the 
supervisors may, by proper proceedings, bave it altered or removed. 
This power the supervisors possess with référence to ail vocations, 
and the buildings in which they are prosecuted. Ail business must 
be Bo conducted as not to endanger the public safety and health. 
Hère we are concerned only with the business of a laundry by itself; 
the manner, or the buildings in which it is conducted, are not before 
us. The ordinance applies as well to a laundry in a fixe-proof build- 
ing, as to one in a wooden shanty. Jfe the business of a laundry by 
itself, there is nothing objectionable that may not be urged against 
ail occupations in the city and oounty. If, therefore, the supervisors 
oan make its prosecution dépend upon the approval of others in its 
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neighborhood, they may require a sîmilar approval for the proeecn- 
tion of other business equally inoffensive. They may require mem- 
bers of the bar to close their offices against professional business 
unless they can seoure the recommendation in their behalf of such 
parties in the block where the offices are, as may be designated. Bo, 
too, with bankers, merchants, traders, meehanios, journalists, pub- 
lishers, printers,- — indeed, with ail brain-workers and hand-workers ; 
the pursuit of their vocations in particular localities may be made 
to dépend, not upon their ■wishes, their means, the position of their 
property, the facilities afiforded for their business, but upon the favor 
or caprice of others, whose actions they cannot control by any légal 
proceedings. A party might not even be able to obtain a license to 
carry on business on his own land, provided he should possess an 
entire block, and it should not be ocoupied by others who could give 
the recommendation exacted. Such a restriction upon the freedom 
of pursuit of a lawful occupation is not authorized by any power 
vested in the board of suporvisors ; and it may be doubted whether 
it could be authorized by any législative body under our form of 
govemment. 

The supervisors are, it is true, empowered by the act of March 3, 
1872, to "license and regulate aU such callings, trades, and employ- 
ments as the public good may require to be licensed and regulated, 
and as are not prohibited by law;" but their power cannot be dele- 
gated by them to others, or its exercise made dépendent upon others' 
consent. The power of législation vested in them is a public trust, 
which can be excuted only in consonance with the gênerai purposes 
of the municipality, and in subordination to the gênerai laws and 
policy of the state. Their ordinances must be reasonable, — that is, 
not oppressive nor unequal nor unjust in their opération, — or they 
will not be upheld. Such is the well-established doctrine with 
respect to the législation of municipal bodies. 

In Ex pwrte Frank it was applied by the suprême court of Cali- 
fornia to an ordinance passed by the supervisors, under the act in 
question, exacting a license for selling goods, and fixing a différent 
rate where the goods were within the oorporate limits or in transitu 
to the city, and where the goods were without the city and not in 
transitu to it. The ordinance %as held to be unjust, oppressive, un- 
equal, and partial, and for thèse reasons, as well as beoause it was in 
restraint of trade between the city and the interior of the state, was 
adjudged to be void; The décision of the court was accompanied by 
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some very just observations upon the limitations to th© exercise of 
législative power in the passage of ordinances by municipal bodies. 
52 Cal. 606. 

Licenses for callings, trades, and employments may be required by 
the supefvisors where the nature of the business demanda spécial 
knowledge or qualifications pn thé part of the party, as in the case 
of dealers in drugs. They may also be required as a meansof raising 
revenue for municipal purposes. But in neither case can they be 
required as a means of prohibitîng any of the avocations of life which 
are not injurious to public morals, nor offensive to the sensés, nor 
dangerous to the public health ànd safety. Nor can conditions be 
annexed to their issue which would tend to soch a prohibition. The 
exaction for any sueh purpose of a license to pnrsue a vocation 6t 
this nature, or making its issue dépendent upon conditions havibg 
such a tendency, -wouldbe an abuse of authority. Such is evidently 
the tendency and purpose of the conditions, required in the ordinance 
in question in this case, and we hâve no doubt of its invalidity for 
that cause. 

The petitioner is an alien, and under the treaty with Ghina is enti- 
tled to ail the rights, privilèges, and immunities of subjeets of the 
most favored nation with which this country bas treaty relations. 
Being a résident hère before the passage of the récent aot of congress, 
restricting the immigration of subjeets of his country, he bas, under 
the pledge of the nation, the right to remain, and follow any of the 
lawful ordinary trades and pursuits of life, without let or hindrance 
from the state, or any of its subordinate municipal bodies, except 
such as may arise from the enforcement of equal and impartial laws> 
His liberty to follow any such occupation cannot be restrained by 
invalid législation of any kind; certainly not by a municipal ordi- 
nance that bas no stronger ground for its enactment than the mis- 
érable prêteuse that the business of a laundry — thatâs, of washing 
clothes for hire — ia against good morals or dangerous to the public 
safety. Eev. St. § 753; Ex parte Bridges, 2 Woods, 429; In r« 
Quy, 6 Bawy. 237. 

It followB that the petitioner ia illegally restrained of his liberty, and 
must, therefore, be discbarged. Ordered accozdingly. 
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CoTTBB V. New Haven Coppeb Co. and others. 

{Oireuit Court, D. Oonneetieut. August 7, 1882.) 

Patbntb yoK Inventions—Peocbss-^Not ah Lsfbih&bmhkt. 

Where défendants' process is not the patented process, but omits a patented 
step, and ia Us stead includes one wbicb the patentée intended to avoid, it is 
adt an infringement. 

John 8. Beach, George Hardîng, and Charles E. MitcheU, for plaiu- 
tiff. 

Benjamin F. Thitrston and Chwrlee B. IngersaU, for défendants. 

Shifuait, B. J. Tbis is a bill in equity to restraiu the défendants 
from the alleged infringement of reissued letters patent, dated Ootober 
16, 1877, to Andrew O'Neil, assigner to Samuel A. Cotter, for an 
improvement in preparing sheet copper for boilers, and other vessels. 
The original patent was granted to Mr. O'Neil, as inventer, on April 
6, 1869. 

Prior to the date of the original patent, tinned sheet copper for the 
manufacture of culinary ntensils was furnished to the coppersaùth 
in the form of a soft sheet of copper tinned on one side, and the cop- 
per side discolored by the action of the beat and acids employed in 
the tinning process. Tbis soft, porous, âexible sheet was then made 
dense and hard by tedious and expensive hand hammering, or "plan- 
ishing," as it was called, which consisted of hammering the sheet 
upon an anvil witb hammers of a ourved surface to make the sheet 
dense, and then with hammers of a plane surface to smooth and 
brighten it. Tinned copper had been also sometimes cold rolled, or 
passed through poiiahed roUs, whereby the sheet was made more 
dense, but the form în which the ooppersmith generally received the 
sheet for manufacture into utenaUs was the one which haa been 
described. Soffletimes the discoloration was attempted to be removed 
by the use of acid. ; 

Mr. O'Neil, in 186T, received letters patent for a tinned copper 
sheet prepared in this way. A varnish, made after a prescribed for- 
mula, was applied with a btuah to the copper side of the tinned sheets 
in the rough stàtô "without Bubjecting them to any acid bath, scour- 
ing, planishing, or any other chemical or mechanical préparation." 
The varnished sheets, when dry, "were passed through highly-pol- 
ished roUs of steel or case-hardened or chilled iron." In 1869 the 
original of the reissue which is now in suit was granted to Mr. O'Neil. 
The spécification describes the invention as foUows : 
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" The object of my Invention is to prépare for niarfcet tinned copper sheets, 
withsmooth anduniform andpermanently-lustrous surfaces, without artiflciaï 
301oring. Sheets of tinned copper, as now usually prepared for pot bodies, 
acquire a discolored, stained, and mottled appearance by the oxygenating 
agenoy of the beat and acids employed in the process of tinning; and to thèse 
causes of disflgurement there is of ten added that arising f rom the overflow of 
the tin itself onto the copper aide, This disflgurement is now sought to be 
removed by acids, which, in turn, 'eut* the tin and inltiata ,rust, and by 
tedious and costly mechanical abrasion, which consumes much time and mate- 
rial. In conséquence of the above, it is frequently necessary to retin the 
interior of the vessels after they are made up, which reproduces the evils 
above alluded to. To the above evils there is commonly added that of 
unevenness of tinned surface, due to hand planishing or striping, the tin 
being found to wear rapidly away from the ridges or eminences." 

Âfter describing the benefita of bis invention, the patentée says : 

"My process is as foUows: I provide copper sheets, of the précise size 
required to compose the body of the wash^boiler or other desired vessel, and, 
having tinned them by the usual or any approved process, I pass them 
through highly-polished, chilled or steel rolls, and cold roll the sheets. Then 
they are placed upon an endless apron or carrier, and passed beneath a rotary 
polishing wheel or bufter, to produce a high gloss, or they may be polishedby 
any other approved or pref erred mode. I prépare two quarts of dammar var- 
nish, one quart of turpentine, one quart of alcohol, to make one gallon of the 
transparent enamel. Then lay the sheets, with the brjght sides up, on a 
steam table, which is kept at a moderato température to warm the sheets. 
Then I apply the transparent enameling with a soft, flat brush, and, when 
dry, the sheets are ready for market." 

The claims were as follows : 

« (1) I claim a bright oold-rolled tinned sheet of copper, as explained. 

(2) I claim a transparent enameled, bright tinned, cold-roUed sheet copper. 

(3) As a new article of manufaotu"*, the polished and enameled tinned cop- 
per sheet, produced by the process substantially as herein described, for the 
manufacture of wash-boilers and other culinary vessels." 

The first claim was for a tinned sheet of copper made "ha'rd, even, 
and lustrons" by oold roUiiig, and bright by polishing upon a buffer 
or by any other approved mode, but not by scouring or scrubbing 
with acid, for this was one of the evils which the patentée wished to 
avoid. The or Jer in which cold rolling and the removal of discol- 
oration by polishing was done was immaterial. It wâs not for an 
enameled sheet. That was included in the second élaim. 

This invention, which consisted in subjecting the sheet to cold 
rolling, whereby the surface was made dense and glossy, and to polish- 
ing, whereby the discoloration was removed, and, if need be, to an 
additional enameling process, was receîved with great favor, went 
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into extensive use, entirely superseded hand planiabing, and was very 

useful. 

In 1877 the reissue -which îs now in suit was obtained. In the 
spécification the patentée says that "in some instances the sheet 
had been passed through roUers before my invention;" but in con- 
séquence of the acids employed in preparing the sheet for tinning, 
and the beat in tbe tinning opération, the copper surface became 
dark and mottled. He described bis invention as follows : 

" To render the sheet of copper of a handsome color and a more merchant- 
able appearance, and of superior stiflness and elasticity, so that it is less liable 
to dent or bruise than heretofore, I employ two opérations. One is the 
planishing or consolidating of the sheet, for which highly-polished chilled or 
steel roUers may be used. By this opération the copper is rendered dense or 
hàrd, and the coating of tin is stnoothed and unifled. The other is a cleaning 
or polishing opération to remove the diseoloration, scale, or foreign substance 
from the copper surface of the sheet This is done by a rotary polishing 
wheel or bufEer, or by any other approved or préférable mode. ïhe copper 
thus produced présents a clean, bright surface of copper on one side, and a 
uniform surface of tin on the other side, and the sheet is hard and dense. In 
order to prevent atmospheric action on the surface of the copper it is préfér- 
able to employ a dammar varnish, thinned out with turpentjne and alcohol, 
in about equal proportions, and mixed with about the same quantity of dam- 
mar varnish, and tljis is applied to the copper side of the sheet, when it has 
been warmed upon a steam table or other wise. This varnish dries rapidly, 
and the sheet métal is ready for the market," 

The claims are as follows : 

" (1) As a new article of manufacture, the tinned sheet copper herein de- 
scribed, the same having à bright or p|olished copper surface, and the whole 
being coM roUed, as and for the purpose described; (2) the improvement in the 
manilfactnre of tinned sheet copper, consisting in tinning one surface, clean- 
ing or brightening the other surface, and subjecting the sheet, while cold, to 
pressure between rollers, substantially as âet forth; (3) the sheet of tinned 
copper prepareçtby cleaning and rolling, and: protected by a varnish upon the 
copper surface, as and for the purpose set forth." 

The first olaim is identical with tbe first daim of the original. It 
is not for a tinned sbeet, cold roUed; and having a bright copper 
surface, made sucb by the usoof acids, but having a surface made 
bright or polished by the wheel, or by any approved mode of polish- 
ing. The second claim is for the prooess of manufacturing described 
in both original and reissue, not iïicluding the vamishing; but it is 
not to be construed as ineludirig àny mère "cleaning" of the surface, 
although the word "cleaning" is introduced both into the description 
ànd the claiim^ To inolude in the patented process cleaning by acid, 
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or by scouring with acid and sandj would be an undue expansion of 
the original patent. 

In 1876 Thomas James obtained a patent for an improvement in 
the manufacture of tinned sheet copper, under whioh the défendants 
now make the article which is said to be an inf rangement. After the 
sheet is tinned, the discoloration is removed by the use of diluted acid, 
or by scrubbing with acid ând sand. The sheet is then washed in 
pure water, and after it is dry is cold roUed between brighi chilled 
relis, two sheets having been placed together, with their tinned sur- 
faces in contact. By this prôcess the discoloration is removed by 
the application of acid, and then the surface is polished by the 
chilled roUs. By the O'Neil process the surface is polished and 
made glossy by the rolls, and the discoloration is removed By the 
buffer, or other approved polishing method. 

The defendant's process is not the patented process. It omits a 
patented step, and in its stead inoludes one which the patentée 
intended to avoid. There is no infringeinant, and the bill is dis- 
missed. 



Execution — ^Property in Public Use Exempt. 

City gf îTkw Orléans v. Mobeis and others, U. 8. Sup. Ct., Oct. Term, 
1881. Appeal from the circuit courb of the United States for the district bf 
Louisiana, The substance of the bill is thàt défendants, having séveral jùdg- 
ments on the law side of the circuit court, had oaiised exécutions, issUed on 
thèse judgments, to be levied upoh shafes of the stock of the ITew Orléans 
Water- Works Company, and the marshal had advertised them for sale and was 
about to sell them to the highèst bidder; that prioi' to March 31, 1877, the city 
was the sole and absolute owner of the water-works now owned and held by 
the corporation known aa the New Orléans "Water- worlcs Company; that on 
that day the législature enacted a law creating that corporation with a capi- 
tal of $2,000,000. Of this sum the corporation, as soon as organized, was to 
"issue to thé city 6Î New Orléans stock to the amount oif $606,600, fûll paid 
and not subject to assessments, and in addition thereto one similar share for 
every $100 dollars of water-works bonds the city had taken up hièretçifore and 
extinguished by payment, exchange, ôr otherwbe; and that the resiàue of 
said capital stock shall be reserved for the beneflt of ail holders of water-works 
bonds, to the extent of the amourtt riow OutsEanding, who may elect tô avà'il 
themselves of the provisions of this act." The bonds hère referred to were 
those issued by the city, while sole owner of the water-works, in aid of their 
construction and extension. The se venth s&ition of this act reads as ' f ollo ws : 
» Be it f urther enacted, that the' stock owned by the city of NéW^ Orléans in 
said water-works Company shall not béliabléto selzurô for the debts of.said 
city." Under the statute, and especially under the sevehth section, the city 
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inyoked the restraining power of the (jourt to prevent the sale of its stock In 
the Company. To this bill défendants interposed a plea to the effect that, so 
far as tte provision of the statute exempting the company's stock from sale 
under exécution relates to their judgments, it is void by the provisions of 
the constitution of Louisiana and of the United States, which forbid the 
enactment oflaws which impair the obligation of contracta ; and in their plea 
they show that the obligations on whiçh their judgments were obtained 
agaiast the city were existing contracta before tlie passage of the act of 1877. 
ïhe court held this plea good, refused the injunction, and dismissed the bill. 
The case was decided in the suprême court of the United States on May 8, 
1882. Mr. Justice Miller delivered the opinion of the court reversing the de- 
cree of the circuit court, with directions to overrule the plea, and for such 
further proceedings as are not inconsistent with the opinion of the suprême 
court. 

Where one of the défendants flled in the court below a gênerai demurrer to 
the bill on the ground that there is ample remedy at law by motion to com- 
pel the marshal to release hls levy on the stock because not liable to be sold 
on the exécution, and afterwards withdrew his demurrer and joined in the 
plea on which the cause was decided, we should, undet such circumstances, 
hâve great hésitation in.permitting the party who had, by tendering this issue, 
waived the question of the spécial jurisdiction of the court in equity, to raise 
that point for the flrst time in this court on appeal. But the bill does show 
on its face a sufBcient ground of équitable jurisdiction, sustained by the pro- 
visions of the statute which créâtes a trust in favor of the holders of old 
water-works bonds of the city, and of other creditors of the city, which is not 
shown in any way to hâve been released or discharged. Although in the 
ordinary case of a wrongf ul levy on property not subject to seizure the proper 
remedy is by motion to hâve the levy discharged, there are in this bill other 
Bufficient grounds for the équitable jarisdiction of the court. A state statute 
which authorizes a city to couvert its ownership of property, held for the pub- 
lic use, into the shares of a corporation, and which provides that thèse shares 
shall be exempt from sale under exécution for its debts, is not in violation of 
the constitutïonal provisions against impairing the obligations of contracta, 
as the city was using no property in acquiring this stock which could hâve 
been appropriated under any circumstances to the payment of its debts. 

E. Howard McCaleb, for appellent. 

John A. Campbell, W. W. Howe, and Albert Voorhies, for appellees. 

Statute of State— Validity o£ 

Thb Amoskeag Nat. Bank v. Town or Ottawa. In error to the circuit 
court of the United States for the northern district of Illinois. The décision 
in this case was rendered by the suprême court of the United States in May, 
18i82. Mr. Justice Qray delivered the opinion of the court, aflBrming the 
judgment. 

The constitution of the state of Illinois^ requiring each house of the légis- 
lature to keep and publish a journal of its proceedings, and on the final pas- 
sage of ail bills to take the vote by ayes and noes, a,nd ordaining that no bill 
shall become a law without the concurrence of a majority of ail the members 
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elect at each houâè, là not mprely directory. "Wliethèr a seenVîng act of the 
législature is or is not a law, is a judicial question, to be determined by tlie 
court, and not to be teied by the jury. The construction untf ormly given to 
the constitution of a state by its highest court is binding on the çourtsôfthe 
United States as a rule of décision. An act of the législature et a state, 
which has been held by its highest court not to be a 8tatute,,beeau8e never 
passed as required by its constitution, cannot upon thé same évidence be held a 
law of the state, and that which is not a law can glve no vàlidity to bonds 
purporting to be issued under It, even in the hànds of those who také thehi 
for full value, and in the belief that they hâve been lawfully issued. The 
copies of the joumalà certifled by the secretaryof state, and the printed 
journals published in obédience to law, are both compétent évidence ot-thfs 
proceedings of the législature; and by virtue of statute the copies of the daily 
journals kept by the clerks of the two houses, and made by persons enjplçyçd 
for the purpose, though not sworn public offloers, in well-bound books, fur- 
nished by the secretary of state, and afterwards deposited and kept in his 
ofllce, are officiai records in his custody, copies of which, certifled byhiùî, 
are admissible upôn settled rules of évidence, and neither the competency nor 
the efCect of such copies ia impaired by the loss or destruction of the dail}' 
journals or nlinutes. Where there is nothing in the record bé show ttiat eîtfaer 
of the statutes under which 'the municipal bonds In the action wece issued, 
was ever complied with in issuing the bonds, or relied on by the plàintifl in 
purchasing themi no action can be maintained on them. j 

Oases cited in the opinion: South Ottawa v. Perkîns, 94 U. S. 260; 
Sup'rs of Kendall V. Post, 94 U. S. 260; Byan v, Lynch, 68 111. 160; Mil- 
ler V. Goodwin, 70 m. 659; Blmwood v. Marcy, 92 U. S. 289; East Oak- 
land V. Skinner, 94 tJ. S. 255; Dunnovan v. Green, 57 111. 63; Force v. Bata- 
via, 61 111. 99; 111. Cent. E. Co. v. Wren, 43 Hl. 77; Bedard v. Hall, 44 111. 
91; Grob v. Cushman, 45 111. 119; People v. Dewolf, 62 111. 253; Binz v. 
Weber, 81 111. 288; Happel v. Brethauer, 70 ni. 166; Watkins: v. Holman, 16 
Pet. 25; Eyan v. Forsythe, 19 How. 834; Gregg v. Porsythi 24 Hdw. 179i 

Evidence — Treasury Transcripts, 

United States v. Hunt and otheïS, U. S. Sup. Ct.; Oct, Teriii, 1881. 
Error to the Circuit court of the Unîtèd States for the southern district of 
Mississippi. This Was an action brought by the United Stat^ upon the 
oiflcial bond of à collecter of taxes under the internai révenue act. He 
was sued a^ prinéipal, and having died pending the suit, it was renewed 
against his executrix. The other défendants Were Suretiôs. The surèties 
âled joint pleas, and the executrix pleaded separately. Thè pleas were alike, 
and amounted to a général déniai of every allégation necêssàry to constîtute a 
liability. There was a verdict and judgment for défendants. The erroi'S 
assigned arise upon the rulings of the court, upon the trial, upon' questâoiïs' of 
évidence presented by a Mil of exceptions. The plaiutifE ofEered in évidence 
the certifted transcript of the account of deeeased, to the introduction of which 
objection was made on the part of the défendants, and the objection sustained. 
This ruling was excepted to, and is assigned for error by the plaintifE in error. 
The décision was rendered in the suprême court of the United States on April 
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3, 1882. Mr. Justice Matthevos delivered th© opinion of the court reversing 
the judgment. 

The certificate of the treasury department declaring an account contained 
in a treasury transcript to be an account between the.United States and the 
collecter of internai revenue, bas the légal eflect of making the treasury tran- 
script prima faoie évidence of the fact of indebtedness which it certifies, 
unless upon the face of the account it necessarily appears to be otherwise. 
Excluding a treasury transcript, when offered in évidence, is error, even 
if collections embodied therein were made at a preceding term, if contain- 
ing charges admittedly coUected during the term, Collector's receipts are 
admissible in évidence to prove the débit side of his account, and, being 
part of his officiai transactions, f orming the basis of the account against him 
upon the books of the treasury. department, their exclusion is erroueoua. 

S. F. Phillips, Soliciter General, for plaintifE in error. 

W. L. Nugent, for défendants in error. 

County Bonds^Negotiability. 

Lewis v. Cottntt OoMMiasioNEKS, U. 8. Sup. Ct, Oct. Term, 1881. Error 
to the circuit court of the United States for the district of Kansaa. This case 
wàs determined in the suprême court of the United States on March 13, 1882. 
Mr. Justice Sarîan delivered the opinion of the' court reversing the judgment 
of the circuit court. 

The act of Kansas of March 2, 1872, did not require as a neçessary pre- 
requisite to the negotiability of certain county bonds, unçonditional on their 
face, that they should in ail cases pass through the hands of the treasurer 
before reaching the auditor. The action and certificate of the auditor are con- 
clusive évidence, as between the county and a bona flde holder, that bonds 
unçonditional upon their face were regularly and legally issued, and therefore 
uegotiable. 

James Grant, for plaintift in error. 

Edward Spellings, Thomas B. Fenlon, and A. M. F. Randolph, for défend- 
ant in error, 

Practice — Setting Aside Default. 

James v. MoCokmack, U. S. Sup. Ct., Oct. Term, 1881. Appeal from the 
circuit court of the United States for the western district of Virginia. The 
motion to reinstate this cause was denied after hearing on April 8, 1882. Mr. 
Chief Justice Waite delivered the opinion of the court. When the appellant 
was called and his appeal dismissed the case had been nearly three years on 
the docket. He had no brief on flle, and was not présent, either in person or 
by counsel. He has not excused bimself for his default, and the rule will be 
rigidly enforced, not to set aside defaults growing out of the neglect of coun- 
sel or parties, except for veiy good cause. 
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CoNNELL, Adm'r, etc., v. Utica, U. & E. E. Co. and others. 
{Circuit Court, N. D. New York. July 28, 1882.1 

1. Bemoval of Cause— On Ground op Citizenship. 

A cause is not removahle under the flrst clause of section 2 of the act of 
March 3, 1875, unless ail the parties on one side are citizens of différent states 
from those on the other, and ail the défendants must join in the pétition. 

2. Same— Bepabate Contiîoveiîst. 

A suit is not removable under the second clause of lîiat section nnlesâ it iaa 
scparate controversy, whoUy botween citizens of différent states. 

3. Repeal op Act dp 1866. 

The second clause of section 639 of the lievisect Statutes is repealed by the 
act of March ;j, 1875. 

S. H. Wïlcox, for plaintiff. 

J. H. Choate, for défendant King. 

Blatchfokd, Justice. This suit was not removable under tlie fiist 
clause of section 2 of the act of Maich 3, 1875, because ail the parties 
on one side of the controversy were not citizens of différent states 
from those on the other, and also because ail the défendants didnot 
pétition for removal. Nor was the suit removable under the second 
clause of that section, because there was not in the suit a separatc 
controversy wholly between citizens of différent states. To entitle a 
party to a removal under the second clause there must exist in the 
suit a separate and distinct cause of action, in respect to which ail the 
necessary parties on one side are citizens of différent states from 
those on the other. Hyde v. Ruble, 3 Morr. Trans. 516. The prés- 
ent case does not fall within that of Barncy v. Latham, 103 U. S. 
205. The décision of the state court, at the spécial and gênerai 
terms, that the cause of action is entire, is a décision which it is 
proper for this court to follow, and it leads to the conclusion that 
there is but a single controversy in the suit, and that parties to the 
suit who are citizens of the same state with the plaintiff, are neces- 
sary parties to the controversy to which the plaintiff and the défend- 
ant King are parties. 

The case of Hyde v. Ruble, sy,pra, décides that the second clause 
of section 639 of theEevised Statutes is repealed by the act of March 
3, 1875. 

The motion to remand is granted, with costs, to be taxed. 
v.l3,no.6— 16 
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Sahloaibo V. Kbnnedt and others. 

Stbioeeb V. Same. 

Mesbohaebt V. Samk. 

{Oireuit Court, D. Minnesota. 3rûj 10, 1882.y 

1 . EQUITT— PABTIB8 — JoiNT InTBKBBTS. 

While it may be that the holder of negotîable securities can at law maintaiu 
a suit in Ms own name, excluding equities under given circumstances, yet 
\7ben joint parties seekto upset judioial decrees, charge trusts, and fasten sup- 
posed liens in conséquence of joint interests, ail of them should be before the 
court, that it may be known to what extent and in whose favor a decree may 
be had. 

2. Bamb— Interférence wmu Decrbbs oi" Otheb Courts. 

Courts should judiciously refrain from interfering with the decrees of other 
courts, except when such interférence or inpeachment is plainly necessary. 

The First Division of the St. Paul & Pacific Eailroad Company, 
owning a line of railroad from St. Paul via St. Anthony to Watab, a 
distance of about 80 miles, known as its Branch Line, and a line of 
railroad from St. Anthony to Breckinridge, a distance of 207 miles, 
known as its Main Line, to each of which lines was attached a land 
grant consisting originally of 6 sections per mile, and subsequently 
increased to 10 sections, made the foUowing trust mortgages : 

On the Branch Line, a $1,200,000 mortgage, dated June 2, 1862, 
and covering also the 6-section land grant; and a $2,800,000 mort- 
gage, dated October 1, 1866, covering also the entire 10-section land 
grant. On the Main Line, a $1,500,000 mortgage dated Match 1, 
1864, and covering the first 160 miles of the railroad but not the land 
grant. A $3,000,000 mortgage, also dated March 1, 1864, and cov- 
ering the first 150 miles of road and the 6-seotion land grant apper- 
taining thereto, which mortgage was by its terms made subordinate 
to the lien of the contémporaneous $1,500,000 mortgage. A $6,- 
000,000 mortgage dated July 1, 1868, covering the entîre Main Line 
of railroad, the additional 4-section grant appertaining to the first 
150 miles, and the entire 10-section grant appertaining to the re- 
maining 57 miles of the line. The bonds secured by the $1,500,000 
mortgage (and which had never been negotiated) were, puirsuant to 
the terms of the $6,000,000 mortgage, turned oVer toandheld by the 
trustées of that mortgage, as additional security for the bonds secured 
by that mortgage. 
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The bonds of thèse various issues were ail negot^ated in HoUand. 
In 1873, the company having stopped payment of interest on its 
bonds, a committee was chosen by the Dutch bondholders to protect. 
their common interests, and a very large majority of the bondholders 
placed their bonds in the hands of this committee. The committee 
appointed Messrs. J. S. Kennedy & Co. their agents in the United 
States, who at once caused suits to be instltuted in the proper state 
court in Minnesota, to foreclose the mortgages and obtain a receiver 
of the property. In 1876, Mr. J. S. Kennedy was appointed a trustée 
in each of the mortgages, in place of trustées who had resigned, and 
from that time the trustées of the $1,200,000 and |3,000,000 mort- 
gages were Edmund Bice and Horace* Thompson of St. Paul, Minne- 
sota, and John S. Kennedy of New York, and of the $2,800,000 and 
$6,000,000 mortgages, the trustées were Messrs. Thompson and Ken- 
nedy. 

In September, 1876, the trustées, under powers in the mortgages, 
took possession of the Main and Branch Lines, and operated them 
from that time until they were delivered to the purchaserfi under the 
foreclosure décrets, 

On March 13, 1878, Messrs. George Stephen, Donald A. Smith, N. 
Wi Kittson, and James J. Hill, purchased nearly ail the bonds held 
by the Dutch committee. By the terms of the agreement of pur- 
chase, Mr. Kennedy and hîs partner^ Mr. Barnes, were to retain pos- 
session of the bonds, as trustées, until the purchase prioe should be 
fully paid. 

From the beginning the foreclosure suits had been stoutly defended 
by the company, and it was not until March, 1879, that decrees of 
foreclosure and for the sale of the property were obtained. 

On May 7, 1879, the property covered by the $2,800,000 mortgage 
was sold under the foreclosure decree, and purchased by Mr. Barnes 
for the benefit of Messrs. Smith, Stephen, Kittson, and Hill, who, on 
May 23, 1879, organized the St. Paul, Minneapolis & Manitoba Eail- 
wa'y Company, which also became the purchaser of ail the property 
covered by the $1,200,000, the $8,000,000 and the $6,000,000' mort- 
gages, and sold in May and Juue, 1879, under the decrees in the 
Buits to foreclose those mortgages. 

After the entry of the decree in the suit to foreclose the $3,000,000 
mortgage, one Sahlgaard and others, résidents of St^ Paul, made a joint: 
purchase of bonds secured by that mortgage to the amount of $1 1,000, 
intendi&g to eell them fox use in paying for lands; but as the decree 
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for sale of the property hti,à been entered, no lande could then be sold 
at private sale, or except as provided in the decree, and the trustées 
therefore declined to receive the bonds in payment for land. Sahlgaard 
thereupon, and after the décrétai sale, applied to the court for leave 
to be madé a party to the $3,000,000 foreclosure suit, and to oppose 
the confirmation of the sale, charging in his affidavit that the sale 
under the decree in the $3,000,000 foreclosure suit was fraudulent; 
that the property was worth much more than the sum bid for it by 
the St. Paul, Minneapolis & Manitoba Eailway Company, and that 
the trustées fraudulently refused to bid in the property for ail the 
bondholders. This application was heard before Simons, J., who held 
that the mortgaged property had been properly sold in one parcel; 
that the purchase of the bonds by Messrs. Smith, Stephen, Kittson 
and Hill was a perfectly legitimate transaction, and that there was 
no ground for the charges of misconduct against the trustées. Sahl- 
gaard's pétition Was àooordingly dismissed, and the saJe was duly con- 
firmed, as were the sales under the decrees in the other suits. 

Afterwards and in June, 1879, Sahlgaard and his associâtes caûsed 
a suit to be brought in the United States circuit court for Minnesota, 
against the trustées, the St. Paul, Minneapolis & Manitoba Eailway 
Company, and others, to set aside the sale and order for confirma- 
tion in the $3,000,000 foreclosure suit. 

Although the bonds of Sahlgaard and his associâtes were owned by 
thèm jointly, the suit was brought in the name of Sahlgaard alone, 
and in his bill of complaint he alleged that he was the owner of the 
bonds. This was done for the reason (as testified to by Mr. Sahl- 
gaard when examined by the défendants) that he was not a citizen of 
the United States, and to give the fédéral court a jurisdiotion it could 
not hâve if ail the joint owners of the bonds had been named as 
plaintiffs. ' 

In this bill of complaint Mr. Sahlgaard dharged that Mr. Kennedy 
was secretly iaterested in the purchase of thé bonds from the Dutcîi 
committee, in the purchase of' the mortgaged property at the décrétai 
sales, and in the St. Paul, Minneapolis & Manitoba Eailway Com- 
pany, and that at his itestance, and under his influence, his co-trus- 
tees suffered the foreclosure suits and the management of the prop* 
erty to be controlled by Messrs. Smith, Stephen, Kittson, and Hill, 
and that the decrees were so framed as to allow those gentlemen to 
obtain the property at a nominal priée as compared with its real 
value, and that, to aecomplish this end, the property was fraudulently 
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sold in one lot înstead o£ in parcels, and for a prîce much less than 
its value, and that the trustées fraudulently refused to buy in the 
property at the sale for the benefit of ail the bondholders. 

Having begun this suit, Bahlgaard, on behalf of himself and asso- 
ciâtes, went to HoUand, to get control of other bonds of the $5,000,- 
000 issue, and to arrange for bringing like suits in the name of Dutch 
holders of bonds of the other issues, his purpose being (as he testi- 
fied) "tohelp the poor bondholders overthere — and benefit ourselves." 
Arriving in HoUand, he caused his bill of complaint to be translated, 
printed, and widely circulated as a truthful statement of the facts 
regarding the foreelosures and sales. He supplemented this with a 
written opinion from counsel at St. Paul, (also translated into Dutch 
and widely circulated,) promising a speedy and profitable outcotne of 
the pending suit, and such others as should be brought to set abide 
the other sales. 

Mr. Sahlgaard at first desired to arrange with the Dutch bond- 
holders that they should furnish money to paytheir ^ro rata share of 
the expenses of the pending suit and such others as should be brought, 
and in case of success should reçoive 25 per cent, of the profits, the 
other 76 per cent, to go to himself and his associâtes. But the bond- 
holders had not sufiîcient confidence in him or his suits to advance 
any money, and he then offered the bondholders their choice of two 
schemes, by one of which they were to allow Sahlgaard to use their 
bonds in his suits, and he was to advance to themat once the amount 
of the dividend in each case to which they would be, in any ev'ent, en- 
titled under the decree, and allow them 25 per cent, of the net profits 
realized in the suits, (over and above the amount of the dividends and 
after deducting ail expenses,) Sahlgaard and associâtes taking the other 
75 per cent. By the other soheme Sahlgaard was to be allowed to 
use their bonds, in his suits, but was not to make any advance to the 
bondholders, who would reçoive in each case, if the suit did not buc- 
ceed, the dividend in the foreclosure suit, and if the suit did succeed, 
they would reeeive 50 per cent, of the profits over the amount of the 
dividend and after deducting expenses. 

On Mr. Sahlgaard's return from HoUand he caused suits to be' 
instituted to set aside the decree, sale, and confirmation in the 
$6,000,000 and the $2,800,000 foreclosure suits. Both suits were 
brought in the United States circuit court for Minnesota. In one 
of them B. H- Stricker, and in the other A. Messehaert, was the 
nominal plaintiff, but the suits were controUed by Sahlgaard and his 
associâtes, who were to advance the expenses, make no charge unlesa 
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snecessful, and divide the net profits with the Dutch bondholders 
under the Bchemes above mentioned. 

The défendants answered the bills in each suit, and a large amount 
of testimony was taken. The three suits were argned together at the 
June term, 1882, of the United States circuit court at St. Paul, 
before Treat and Nelson, JJ. The court dismissed the bills in each 
case, holding (1) That Sahlgaard's suit was wrongfuUy brought. (2) 
That the Stricker and Messehaert suits were spéculative, and tainted 
with champerty. (3) That there was no fraud in any of the proceed- 
ings pf Mr. Kennedy or the other trustées, nor in any of the acts by 
which Messrs. &tephen, Smith, Kittson, and Hill acquired their bonds 
and the mortgaged property. (4) That the proceedings in the fore- 
closure suits, including the decrees, sales, and confirmations, were 
valid, and the bondholders hâve no claims on any of the property. 

Sinular unsuccessful attempts by Sahlgaard and bis associâtes to 
set aside the decree and sale of othêr portions of the Une of the 
Manitoba Company (viz. the Extension Line of the St. Paul & Pacific 
Eailroad Company, sold under foreclosure of a $15,000,000 mortgage, 
on June 14, 1879) were made and defeated in the cases of Kropholler 
V. St. Paiil, Minneapolis é Manitoba By. Co. 1 McCrary, 299 ; S. C. 
2 Fed. Bep. 302, (opinion by Nelson, J.;) Wetmore v. St. Paul dt 
Pacific B. Co. S Dill. 631; St 0. 1 McCrary, 466; 3 Fed. Eep. 177, 
(opinion by Mr. Justice Miller;) and in the case of Wilton v. St. 
Paul, Minneapolis & Manitoba By. Co. (opinion by Nelson, J.,) not 
reported. 

Oilrhan é Clough, for plaintiff. 

B. B. Galmha, Oeo. B. Young, and Geo. L. é C. E. Otis, for de- 
fendants. 

Tbeat, D. j. Thèse three cases hâve been heard at the same time, 
by agreement of counsel, because a large portion of the évidence is 
common to each. Many of the questions involved hâve been before 
this court in some form or ahother, especially in the Wetmore Case, 
5 Dill. 531, se that, practically, little remains for présent décision 
except the force of the évidence submitted on the issues joined. It is 
not purposed to go into a statement of the cases at length, nor to 
analyze the évidence, review the authorities cited, or state speciflcally 
what bas been authoritatively decided heretofore in the progress of 
this litigation. The record and ail matters pertaining to the progress 
and ultimate décision of thèse cases will unquestionably undergo re- 
view by the suprême court of the United States, so that if any errors 
are now or hâve been heretofore committed, the losing party will hâve 
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ample redress. As to tbe Sahlgaard Case, there are two qaëstioris 
not involved in the other suits. The évidence diseloses that he is 
not the sole owner of the bonds on which his suit is based, and that 
if his co-owners hadbeen made co-plaintiffs, as they should bave been; 
tbis court wonld bave had no jurisdiction. It is urged that as thé 
bonds are payable to bearer, and he happens to hâve the manual pos- 
session, therefore he has a right in equity to institute and pursue tbis 
litigation without disclosing that he is only one of many joint owners, 
and despite his own testimony that others than bimself are sueh 
joint owners. It must be borne in mind that this is a suit in equity 
in which the real parties in interest must appear, especially as they 
are seeking to invalidate judical decrees in another forum, and to go 
behind those decrees to tbe extent, at least, of charging a trust upon 
the défendant railroad to the estent of bonds held by plaintiff, as tf 
by a lien therefor. While it may be that the holder of negotiable 
secorities oan at law maintain a snit in his own name, excluding 
equities under given circumstauces, yet when joint parties seek to 
npset judicial decrees, charge trusts, and fasten supposed liens in 
conséquence of joint interests, ail of them should be before tbe court, 
in order that it may be known to what extent and in whose favor a 
decree may be had. If tbe bonds in question are to be decreed a lien 
on the property of the défendant, it must be done f or the benefit of 
tbe owners of the bonds — for thosé who bave an équitable right there- 
to, and who are to be bound by the resuit of the litigation. If a 
decree should be given against tbis plaintiff, and be immediately 
thereafter shifts the manual possession to one of his eo-owners, can 
the latter institute a new suit and avoid a plea of res adjudicata? 
-The rule is deemed clear and explieit that this plaintiff cannot main- 
tain a suit of this nature in bis own name, he being only one of sev- 
eral joint owners of the bonds in question, those holding a majority 
interest being citizens of tbis state. On that ground alone, if there 
were no others, his suit would bave to be dismissed. 

There is a second question, upon which it is not deemed heoessary 
to givé a deflnite opinion, viz., whetber his appearance in the state 
court, under the circumstauces in évidence, does not conolude him. 
He appeared there, requesting to be admitted a party, on the ground 
that the trustées of the bondholders were not f aithf ul to their trust. 
Having sought the interposition of that court, and that court baVing 
passed on his demand adversely, and he having ohosen to abide 
thereby, to what extent can he reopen.that>judgmlent, except poasibly 
for actual fraud since disooverèd?- If, in a direct proceeding to inval- 
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idate the decree of the etate court, he can show tliat it was obtaîned 
by actual fraud, he bas a right to be heard; but it might be that if 
full opportunity had been had to pursue bis supposed rights before 
that court for whose aid he had applied, with a full knowledge of ail 
the facts now presented, he would be held estopped. It is not nec- 
essary, however, to décide that point. It must saffice to refer to the 
many cases in which it is intimated that courts should judiciously 
refrain from interfering with the decrees of other courts, except when 
such interférence or impeachment is plainly necessary. 

There is a common ground of complaint in ail Of thèse cases, on 
which, independent of technical considérations, they would neeessarily 
rest. It is chargea that the decrees and décrétai orders in the state 
court were fraudulent. This court bas read with scrupulous oare ail 
the évidence before it, in the light of the undisputed rule that fraud 
must be proved and cannot be presumed, — that is, actual fraud. 
There were many suspieious circumstances which called for explana- 
tion, and which, as Justice Miller says, are not to be viewed in the 
light of after éventa for a correct interprétation. Ail the facts and 
circumstances must be considered as they existed with respect to the 
property involved at the time action was had with regard thereto. 
It is not uncommon that men embark in enterprises which promise 
great gain, and are ruined thereby ; and, on the other hand, men 
invest in doubtful enterprises, and win eminent success. The latter 
seems to bave been the case in hand. The foreclosure suits had been 
longpendiug. AUparties ooncernedknew that, without relief from some 
unknown quarter, decrees and sales would inevitably follow. The 
bondholders, represented by their trustées, were urging such decrees 
and sales. In the mean time the depreciated bonds were on the mar- 
ket, subject to the outcome of pending litigation. The majority 
resolved on the course deemed best for-the interests of ail, and urged 
ail to join them. The known end was reached, ample opportunity 
for rescue haviag been given to the minority bondholders to appear, 
if they chose to incur the needed responsibility for averting the ca- 
tastrophe. They did not choose to move in the matter, although 
invited se to do. Where, then, is the actual fraud ? Noue appears. 
Mère inadequacy of considération at a judicial sale does not establish 
a fraud. 

But it is further urged that a constructîve fraud exista, and on the 
solution of that question, if none other applies, thèse suits must 
hinge. Every authority cited, and many others, bave been carefuUy 
ezamined in order to reach a right conclusion. Most of the cases have 
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tmned upon the action of a trustée in buying for himself the prop- 
erty of his beneficiary, or speculating upori bis trust, in some way, 
for bis own beneût, to tbe détriment of those wbose interests were 
entrusted to him for tbeir protection. He cannot be agent of both 
buyer and seller, and favor one to the in jury of the other, bis- double 
relationship being concealed. It is not necessary to refer to cases of 
attorney and client, guardian and ward, etc. Kennedy & Co. were 
tbe représentatives of the Amsterdam committee in an agreement 
pronounced by Justice Miller to be perfectly legitimate. As sucb 
représentatives, they were bound to see that the syndicate complied 
with the contract made. They held the securities in their hands for 
tbe enforcement of the contract. That could not be effected until 
after décrétai sales and conârmations. Those décrétai sales were 
to be for the benefit of ail bondholders, and every bondholder and 
stranger was invited to purchase. FuU publicity was given. When 
Mr, Kennedy became a trustée by appointment, what was his duty to 
the bondholders? Evidently, to enforce their rights through fore- 
closure. Âll other means bad failed. His duties as représentative 
of the Amsterdam committee, instead of being répugnant to his duties 
as trustée, were in entire accord, lî, however, he, in actual fraud of 
the rights of the minority bondholders, entered into a scheme with 
the so-called syndicate to sacrifice the property, so that the syndi- 
cate should acquire the same in a way to defràud the minority, then 
not a constructive but an actual fraud existed. As already stated, 
no actual fraud is shown, and no constructive fraud appears. 

The resuit is décisive of ail three oif the cases. Yet it is not improper 
to remark that courts of equity soan with great distrust ail champertous 
suits. It is clear that tbe Stricker and Messchaert suits are tainted 
with champerty. It does not appear that they were the owners of any 
bonds until after the décrétai sales and confirmations. Hence the 
strong dicta of the United States suprême court in récent cases are 
applicable. If the bonds were bought after sucb judicial action, they 
had no value except as judicially established. Their purchasers did 
not acquire an assignment of a supposed right of action to impeach 
such judicial proceedings. It would be inconsistent, as suggested 
by the United States suprême court, with ail rules of equity concern- 
ing property interests of the nature involved, if, after judicial sales, 
any one not at the time interested in the controversy could, by the 
purchase of one or more bonds, be permitted to assail such decrees. 
There may be thousands of such bonds outstanding, and one or more 
speculators in lawsuits could, if a différent rule obtained, stir up litiga- 
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tion indefinitely. If he bonght bonds after the judicial decrees, he 
bought subject thereto. > 

As fco the sale in gross, the courte hâve decided that such is the 
légal and proper mode in this class pf cases. This court bas not 
failed to notice the différence between the decrees entered in the state 
court and those usually entered in like case as in this court under 
the $15,000^000 mortgage. Heuce the évidence was closely scruti- 
nized in that regard. Why a clause was not inserted in the decrees 
pernaitting the minority bondholders to corne in after purchase within 
a limited time, on equal terms with purchasing bondholders, is not 
disclosed. There may hâve been adéquate reasons to the contrary, 
and it is not for this court to révise those decrees in that respect, or 
as to any other of their détails. 

The resuit is that each of thèse three cases xnast be.dismissed, with 
costs, and a decree will be entered accordingly. 



Bailbt V. Ambbioan Cent. Ins. Co. 

{Circuit Oourt, D. lowa, S. D. June Tenn, 1882.) 

1. EqUITY— COEKEOTINa MlSTAKB OB' LAW. 

A mistake of law, made tluough tlie représentations of an agent, may be 
corrected in equity. 

2. Same— MisTAKB m Insubancb Pouct. 

If an applicant for insurance correctly states his interest, and distinctly asks 
for an insurance thereon, and tbe agent of tlie insurer agrées to comply with 
his requeat, and assumes to décide on the form of the policy, and by mistalîe of 
law adopts the wrong form, a court of equity will reform the instrument so as 
to make it insurance upbn the interest named. 
S. IsBUBANCB — Intebest Inbuked— Mat bb Enhanced. 

A change of titlo which increases the interest of the inaured, whether tne 
same be by sale under judicial decree or by voluntar}- conveyance, does not 
defeat the insurance , as, where the interest insured was that of a mortgagee, 
who afterwards obtains the full title. 

In Equity. 

This is an action in equity, brought to reform a policy of insur- 
ance and renewal certificate, and to recover judgment for a loss sus- 
tained thereunder. The facts appear as foUows : 

That on or about Octo"ber 24, 1878, complainant held a mortgage for $1,200 
on a certain dwelling-house and store-room in the town of Kahoka, Clark 
county, Missouri, the légal title being in John Wagner. 
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On that day complainant, through his agents A. J. Mathias, applled to de- 
fendant for the insuranoe of his interest in such property in the sum of 
$1,000, and paid the necessary premium for the Insurance of such interest 
for the term of one year; that afterwards, on December 5, 1879, the policy 
so taken out was renewed for another year, complainant paying tlie 
premium therefor. N. T. Cherry, a practicing attomey of some years' expéri- 
ence, was the agent of défendant, and acted for it in relation to such Insur- 
ance, receiving the premiums, and writing up both the policy and renewal 
certiflcate. 

Wagner had agreed with Bailey to keep the property insured for the benefit 
of complainant, as mortgagee, but failed to do so. Mathias, at the time he 
sought the Insurance, communicated thèse facts to Cherry, and asked to hâve 
Bailey's interest insured by the policy. Cherry told him that he could issue 
such insurance, but the policy would hâve to be written in the name of 
Wagner, with loss made payable to Bailey. Mathias said he did not Icnow 
how the policy should be written, but he wanted it to cover Bailey's interest 
as mortgagee, and he testifies that he at the time believed he was having 
Bailey's interest insured, and trusted. Cherry to write the policy correetly. 
Cherry wrote the policy, naming John Wagner as the assured, with this pro- 
vision : "This Company hereby agrées to recognize Noah Bailey as mortgagee 
under this policy; loss, if any, flrst payable to him as his interest may appear." 
He wrote the renewal certiflcate in the name of John Wagner, without any 
référence to Bailey. Bailey never authorized Mathias to insure Wagner, 
and nothing appears in the record showing that Wagner ever knew of the 
insurance. 

On March 6, 1879, Bailey began a suit in the circuit court of Clarke county, 
Missouri, to foreclose his mortgage on the property insured, and such pro- 
ceedings were had therein that on October 25, 1879, a judgment against Wag- 
ner and a decree of foreclosure against the property were eçtered by that 
court, and a spécial exécution was afterwards issued, and on April 9, 1880, 
the property was sold thereunder to the complainant herein. Of thèse pro- 
ceedings the défendant company had no knowledge. Upon November 24, 
1880, the property insured, which was of greater value than the insurance 
named, was destroyed by fire. At the time of the original insurance Wagner 
was in possession of the property, and at the time of the flre it was occupied 
by tenants of Bailey. The policy contained the foUowing provision : "If the 
property be sold or transferred, or upon the passing or entry of a decree of 
foreclosure, or upon a sale under a deed of trust, or if the property insured be 
assigned under any bankrupt or insolvent law, or any change take place in 
title or possession, (except in case of succession by reason of the death of j;he 
assured,) whether by légal procesa or voluntary transfer or conveyance, then 
and in every such case this policy is void." 

Proof of loss was in proper time made by complainant, and forwarded to 
défendant. John Wagner was made a party défendant, but failing to appear, 
a decree i)ro confesso was entered against him at the May rules. 

Hagerman, McCrary é Hagerman, for complainant. 
W. J. Fulton and H. Scott Howell, for respondent. 
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McCbabï, C. J. The policy upon its face is for the insurarice of 
John Wagner against Iobs by fire upon a certain building, and con- 
tains a provision recognizing the complainant, Noah Bailey, as mort- 
gagee, and agreeing to pay the loss, if any, in the first instance to 
him, as his interest may appear. It is insisted on the part of com- 
plainant that this does not express the contract as intended by the 
parties; that it was so written by mistake; that the contract was for 
the insurance of the interest of Bailey as mortgagee, and not to in- 
sure Wagner's interest at ail and that it should be reformed so as to 
express that contract. The proof is that Wagner was the owner of 
the fee of the realty, and that Bailey held a mortgage upon it ; that 
Wagner had agreed to insure it for the protection of Bailey, but had 
failed and refused to do so; and that thereupon Bailey applied to 
respon^ent for insurance upon his interest as mortgagee. This appli- 
cation was made to the respondent through its agent, N. T, Cherry, 
who was a lawyer engaged in the practice of his profession, as well 
as an insurance agent, and who informed complainant's agent that it 
would be necessary to write the policy in the name of Wagner, loss, 
if any, payable to complainant. The complainant and the agent 
who acted for him were ignorant of the law upon the subject, and 
left it to Cherry to say what the form of the policy should be; but 
they did not fail to advise him that Wagner had failed and refused 
to insure the property, and that complainant desired an insurance 
upon his own interest as mortgagee. 

Complainant paid the premium. Wagner paid nolhing; author- 
ized no one to obtain insurance in his name; and, so far as appears, 
had no notice that his name was used. 

That the interest of a mortgagee is an insurable interest is admit- 
ted, and it foUows that the policy might hâve been issued in the 
name of Bailey, and might hâve expressed a contract for the insurance 
of his interest as mortgagee. 

The agent. Cherry, was therefore mistaken if he believed that, as a 
matter of law, it Was necessary to write the policy in the name of the 
owner of the fee. 

Where a mortgagee applies to the agent of an insurance company 
and states plainly his wish to obtain insurance alone upon his inter- 
est as mortgagee, requests the agent to write the policy so as to effect 
this purpose, and relies upon him to détermine as to what form is 
necessary under the law of insurance for that purpose, this court holds 
that the agent is bound to write a policy which shall insure the mort- 
gagee's interest in his own name. This is not denied, but it is said 
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that the parties in this case ail understood that the policy was to be 
in Wagner 's name; that it was understood and agreed between them 
that the policy should be written just as it is. It is very évident that 
the policy was not applied for on behalf of Wagner, and that it was 
not the intention of the complainant to obtain a policy upon Wag- 
ner's interest. He (Wagner) was not présent in person or by agent; 
he paid nothing and agreed to pay nothing; the use of his name was 
unauthorized by him. 

Complainant had certainly no interest in procuring insurance for 
Wagner, and the latter's. name was used only for the reason that 
Cherry asserted, and complainant's agent believed, that this was 
necessary as a means of insuring complainant's interest as mort- 
gagee. It was not necessary for that purpose, and therefore the 
policy was so drawn by mistake, and whether a mistake of law or a 
mistake of fact is nnder the circumstanoes immaterial. The most 
that can be said in behalf of the respondent is that the complainant, 
through his agent, made a mistake of law through the représenta- 
tions of Cherry, who was a lawyer as well as an insurance agent, and 
in Buch a case a mistake of law may be corrected in equity. Sias v. 
Ins. Go. 8 Fbd. Eep. 183, opinion by LoweU, G. 3. See, also,- Keith 
V. Globe Ins. Co. 52 111, 618; Snell y. Ins. Co, 98 U. S., 85; OUver v, 
Ins. Co. 2 Curt. C. C. 277; Woodbury Savings Bank v. Ins. Co. 31 
Conn. 517; Longhurst v. Ins. Go. 19 lowa, 36é. 

We regard it as well settled by authority, and well supported by 
reason, that if the applicant correctly states his interest and dis- 
tinotly asks îorf an insurance thereon, and the agent of the insurer 
agrées to comply with his request, and assumes to décide upon the 
form of the policy to be written for that purpose, and by mistake of 
law adopts the wrong form, a court of equity will reform the instru- 
ment so as to make it insurance upon the interest named. Such a 
doctrine is eminently just and équitable, since the insurance com- 
pany always prépares the contract, and inserts therein its own 
terms. 

It remains to be determined whether the policy as reformed bas 
been broken. It provides that "if the property be sold or trans- 
ferred, or upon the passing or entry of a decree of foreelosure, or 
upon a sale under a deed of trust, * • • or any change take 
place in title or possession, * * • ■whether by légal process, or 
judicial decree, or voluntary transfer or conveyance, * * * ia 
every such case this policy is void." It appears that complainant 
bas foreclosed his mortgage upon the property insured, having ob- 
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tained a dectee for that purpose in October, 1879, in one oî the 
courts of Missouri, and in April, 1880, he bought in the premises 
under a spécial exécution issued thereon and took possession as 
such purchasôr. At the time of the fire his tenants were in posses- 
sion. 

It is now insisted that this f oreclosure and sale, and complainant's 
purchase and entering into possession, defeat the policy, beeause 
there was a decree of foreclosure, and a change of title and posses- 
sion. Provisions in insurance policies substantially the same as the 
one above quoted hâve frequently been the subject of judicial con- 
sidération, and they hâve generally, if not uniformly, been held to 
provide against a diminution of the interest of the assured and not 
against its increase. 

Thus, in Heaton v. Ins. Co. 7 E, I. 503, where the policy was for 
the insurance of a mortgagee's interest, and provided that "if the said 
property shall be sold or conveyed this policy shall be null and 
void," it was held to refer to such a sale or conveyance by the 
assured, determining his interest in the subject of insurance and not 
to a sale or conveyance to him, to the increase of his interest in it. 
And 'see Lockwood v. Ins. Co. 47 Conn. 564 ; Inbush v. Ins. Co. 4 
Ins. L. J. 545. 

The policy, being upon the interest of the mortgagee, is not af- 
fected by any aliénation by the owner of the fee, for the reason that 
it is a distinct and independent contract for indemnity between the 
mortgagee and the insurance company. Foster v. Ins. Co. 2 Gray, 
216. 

In the case of Humpkrey v. Ins. Co, 15 Blatchf. 504, the terms of 
the condition respecting aliénation were in substance the same as in 
the policy now under considération, and it was held that as the con- 
tract waa with the mortgagee for the insurance of his interest, no 
aliénation by another person, of the property in respect of whioh the 
insurance is effected, can àffect or préjudice his rights. And see 
Wood, Fire Ins. 863, where the same rule is laid down. 

The purpose of the provision in question is to require the assured 
to retain his interest in the property, and it has been construed to 
mean that if at the time of the fire he has no interest he cannot 
recover. Wood, Fire Ins. § 325, p. 552; 4 Wait, Ac. & Def, 51. 

At ail events, it seems clear, both upon reason and authority, that 
a change of title whieh increases the interest of the assured, whether 
the same be by sale under judicial decree or by voluntary convey- 
ance, doea not defeat the insurance. This is espeoially true of a 
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case lile the présent, where the insurance is uppn the interest of a 
mortgageè. In sucb â case the parties nrnst bave contemplated the 
possibility, at least, that the mortgage would be foreçloçed, and the 
full title and right of possession pass to the mortgageè. The défend- 
ant was bound to expect tbat cbmplainant would foreelose bis mort- 
gage if bis debt was not paid àt maturity. It must bé remembered 
that the foreclosure, sale, and change of title and possession com. 
plained of, are the'necessary resuit of the proceedings tô enforce the 
very mortgage which oomplainant held npon the property when he 
appUed for the insurance, and that it w^as for the pui^jôse of insur- 
ing bis interest under it that he applied for and obtained the policy 
nôw in question. Of course, under sucb circumstances, the défendant 
must be cbarged witb notice of the mortgage, and with a Jinowledge 
of the fact tbat the foreclosure sale and conséquent change of title 
and possession was to be antieipated. 

If this is not Bo; then we are obliged to assume that défendant was 
justified in belîeving that the oomplainant, when be insured bis in- 
terest as mortgageè, did hot. intend to assert bis rights under the 
mortgage. What we bave said applies also to the change of posses- 
sion against whiob the policy provides. Itdoes not mean such a 
change of possession as would resuit from the enforcement according 
to law of the mortgage which complainant beldupon the property at 
the time of the insurance, and of which the défendant had full notice. 
When the complainant applied to défendant for insurance upon bis 
interest as mortgageè, and the défendant af ter investigation accepted 
the risk, it is not too mucb to say that défendant contracted with 
full knowledge tbat complainant had a right under bis mortgage to 
foreelose, if the debt was not paid at maturity; to sell the premises 
under spécial exécution af ter obtaining deoree of foreclosure; to buy 
tbè premises at sucb sale and to take possession as such purchaser. 
And défendant was bound to know that none of thèse rights given 
by the mortgageè were waived by taking out the policy of insurance. 
It follows that the sèveral provisions above quoted, respecting change 
of title and possession, réfer to some change other than that which 
would necessarily foUow from the enforcement of the complainant's 
well-known rights under the mortgage. If this were not so, the com- 
plainant in every such case would be reduced to the necessity of 
deciding between a waiver of bis rights as mortgageè and the aban- 
donment of bis rights as policy-holder. This view is the only one 
tbat is entirely consonant with equity. 
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The défendant received complainant's money and bas kept it, and 
ought to oomply with its contract. 
Deeree for complainaut. 

NOTE. 

1. The power of a court of equity to reform written instruments upon tha 
ground of mistake is indisputable. Equity will correct errors, but of course 
cannot make new contracta. Casaday v. Woodbury, 13 lowa, 113. Hence a con- 
tract must hâte been made, and by a mutual mistake of the parties incorrectiy 
reduced to writing. Lanier v. Wyman, 5 Kob. (N. T.) 147 ; 8uthe)-land v. 
Sutherland, 69 111. 481; Evarts v. ateger, 5 Or, 147; Wood, Eire Ins. 800, and 
cases. 

It has been asserted that a mistake of law is not ordinarily a ground for 
relief in equity. Méllish v. Robertson, 25 Vt. 603 ; Lyon v. Sanders, 23 Miss. 
530; 8?iafer v. Davis, 13 111, 895; Kenyon v. Welby, 20 Cal. 637; Hunt v. 
Rmismaniere'a Adm'ra, 1 Pet. 1. But, as stated by one eminent writer, "of 
late years the disposition of courts and text writers seems to qualify the prop- 
ositions by many exceptions, and no little différence of opinion, perhaps, ex- 
ists as to whether it can now even be asserted as a gênerai rule." BiSpham, 
Principles of Equity, § 187. This author makes the distinction that a mis- 
take as to the gênerai law is irremedial, but that a mistake of law in regard 
to individual rights may be redressed. Id.; and see Cooper v. Phibbs, L. E. 
3 H. L. 149; S. G. below, 17 Irish Ch. 82. He also stàtes that relief will be 
granted in equity against mistakes of law in "cases where the law is conf ess- 
edly doubtful, and one about which ignorance may be well supposed to exist." 
Id. ; and see Dauieïî v. Sinclair, L. R. 6 Ap. Cas. 181. 

That a mistake of law will be relieved against in equity has been an- 
nounced by much aUthority. In re Saxon Assurance Co. 2.3. & H. 408; 
Broughton v. Huit, 3 De' G. & J. 501; In re Condin, L. R. 9 Ch. Ap. 609; 
Stom V. GoOfrey, 5 De G., M. & G. 90; 1 Story, Eq. Jur. §§ 138e, 138/; Hamey 
V. Charles, 45 Mo. 157 ; Northrop v. Graves, 19 Conn. 548. 

Whatever the true rule may be, there can be no question of the doctrine 
asserted in the principal case, where the représentative of the insurance Com- 
pany, a practicing attorney, believes, and induces the insured to believe, that 
a certain form of a policy correctly insures the interest sought to he covered; 
that such a mistake, whether considered as one of law or as a eombined mis- 
take of law and fact, will be speedily corrected in equity and the policy re- 
form éd. See cases cited in the opinion, and especially Snéll v. Ins. Co. 
98 U. S. 85; also Knox v. Lycoming Ins. Co. 7 N. W. Bep. (Wis.) 776; Equir 
table Ins. Co. v. Heame, 20 "Wall. 494; Wood, Fire Ins. 796 et seq. 

If the insured hâve knowledge of the mistake in the policy, he should move 
■ to reform it at once, or else his lâches will defeat his right. Graves v. Boston 
Marine Ins. Co. 2 Cranch, 419; Paddock v. Com. Ins. Co. 104 Miss. 521; 
Thwing v. Great Western Ins. Co. 111 Mass. 110; Conant v. PerJcînsi, 107 
Mass. 79. But the mère possession of the policy as written for any length 
of time does not constitute lâches, unless the insured knows that the policy 
incorreetly describes the contract of insurance. Snell \. Ins. Co, 98 U. 
S. 85. 



BAILEY V. AMERICAN CENT. INS. 00, 257 

Tlie })ro!:eo:liiigs loreform may be brought as well after loss as before, and, 
iipon reformatioii, judgment may be had in the same action for the amount 
due. See cases cited in the opinion ; also, Wood, Fire Ins. 809, and cases ; 
Herbert v. Mut, Life Ins. Co. 15 0. L. J. 93. and cases. 

2. It is well settled that a mort^gee has an insurable interest in the prop- 
erty covered by the mortgagè. Wood, Fire Ins. 629; Holbrook v. Âm. Ins. 
Co. 1 Curt. C. C. 193; Davis v. Quinoy, etc., Ins. Co. 10 Allen, (Mass.) 113; 
Fox V. Phœnix Ins. Co. 52 Me. 333; Traders' Ins. Co. v. Robert, 9 Wend. (N. 
Y.) 404; Ins. Co. T. Updegraff, 21 Pa. St. 513; Ins. Co. r.mtnson, 103 U. S. 
25; King v. State Mut. Ins. Co. "t Ciish. 4; Carpmter v. Prov. Wash. Ins. Co. 
16 Pet. 495. 

As well stated by an able text writer: "The right of a mortgagee to insure 
the premises to the amount of his debt, is tfie lien given upon theproperty by 
the convenance as security for the payment of the debt; yet the insurance is 
in uo sensé an insurance of the debt, but of the mortgagée's interest in the 
property as security for the debt." Wood, Fire Ins. 863; King v. 8tate Mut. 
Ins. Co. 7 Cush. 4. 

Where a mortgageor insures in his own name, with a provision that the 
loss be paid to a mortgagee as his interest may appear, the Insurance is that 
of the mortgageor. Making the loss payable to the mortgagee, is nothing 
more nor less than an appointment of the mortgagee by the mortgageor as his 
agent to coUect the money. The effect is the same as an assignment of the 
policy after loss. Wood, Fire Ins. 863; Carpenter v. Prov. Wash. Ins. Co. 16 
Pet. 495; King v. State Mut. Ins. Co. 7 Cush. 4. ' 

Many persons may hâve insurable interests in the same property. Thus 
the owner of the fee may insure, and so may the mortgagee, (Wood, Fire Ins. 
529;) yet this is in no sensé a double insurance, for the simple reason that the 
insurance is not upon the same interests ; (Wood, Fire Ins. Ô62.) Therefore, if a 
mortgageor insure his interest, and there is a provisisn in the policy to the 
effect that the policy should become void if there is other insurance, an in- 
surance by a mortgagee of his interest in the same property would not avoid 
the policy. Woodbury, etc., Bank v. Charter Oak Ins. Co. 81 Conn. 617; 
Nichols V. Fayette Ins. Co. 1 Allen, (Mass.) 63 ; Poster v. Eq. Mut. Ins. Co. 
2 Gray, 216 ; Ins. Co. v. Stinson, 103 XJ. S. 25. So the rule is gênerai that 
insurance upon the same property by persons holding other and différent 
insurable interests would not constitute additional insurance. Mtna Ins. Co. 
V. Tyler, 16 Wend. (N. T.) 507; Acer v. Merchants' Ins. Co. 57 Barb. (N. Y.) 
68 ; Mut. Safety Ins. Co. v. Rone, 2 N. Y. 235 ; Wells v. Phila. Ins. Co. 9 Serg. & 
R. (Pa.) 103. It will be readily seen that the reason upon which this doctrine 
rests is that, " in order to amount to other insurance, the interests covered by 
the poUcies must be identical." Wood, Fire Ins. 597, 862. As decided in the 
principal case, the same reason exista for the rule there adopted. 

Where a policy is conditioned to be void upon a change of title, and it is 
written in the name of the mortgageor, with a provision that the loss be paid 
to the mortgagee, it has been seen that the insurance is upon the mortgageor's 
interest. Hence, if there is a foreclosure of the mortgageor's interest, or a 
voluntary transfer of his equity of rédemption to the mortgagee, this is sucha 
v.l3,no.6— 17 
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change of title as avoids the policy, because the interest însured no longer 
exista. :pilson v. Ins. Co. 7 Am. Law Eeg. 661 ; Fitchburg Sav. Bank v. 
Amazon Ins. Co. 125 Mass. 431; Campbell v. Samilton, etc., Ins. Co. 51 Me. 
69; Lawrence v. Holyoke Ins. Ço. 11 Allen, (Mass.) 365; Wood, Fire Ins. 863, 
and cases; 4 Walt, Ac. & Def. 51. But if the Insurance is upon the mort- 
gageë's interest, then a change of title out of the mortgageor does not avoid 
the policy, because the interest of the insured is not affeeted; neither does a 
purchase by the mortgagee of the mortgageor's interest avoid the policy, for 
the provision against, a change of title is held to mean such a change of title 
as leaves the insured wi,thout an insurable interest, and not to such a change 
as increases this interest. See authorities cited in the opinion ; also Bragg v. 
HT. M. Ins. Co. 25 îf. H. 289. Surely no hardship can resuit to the insurer 
from such a doctirifte. The confcract to insure a certain interest bas been 
made; an increase of the interest does not increase the Insurance, but should 
recuire a.11 the njore care on the part of the assured towards protecting the 
property. No matter what the change of title is, so long as there remains an , 
insurable interest in the assured, the policy is not avoided. Scanlon v. Union, 
etc., Co. 4 Biss. 511. 

In accordance witb this principle it bas been held that, even where the 
assured, during the existence of the policy, sells the property, yet if after- 
wards, and before the fire, he reacquires the title, thp policy is renewed, and 
in case of loss the company held liable. Zane v. Maine, etc., Co. 12 Me. 44;, 
Power V. Océan Ins. Co. 19 La. Ann. (0. S.) 28 ; Worthington v. Bearse, 12 Allen, 
382; Hitchcock v. N. W. Ins. Co. 26 K Y. 68; Hockey v. Ins. Co. (U. S. G. G. 
Dist. lowa,) MSS. 

The learned judge who delivered the opinion in the principal case asserted 
a doctrine, the justness of which cannot be well controverted. It was this: 
That if the company insure the interest of a mortgagee, it must hâve been 
anticipated that when the debt secured should become due that there would 
be a foreclosure and sale if the debt remained unpaid, and therefore a tech- 
nical défense that the policy had become forfeited by acts which were neces- 
sarily anticipated should not be permitted. When it is remembered that the 
conditions of a policy are usually, if not always, in printed form, it may well 
be doubted whetber such a défense is allowable. If permitted, we would 
hâve a state of things aptly described by Chief Justice Eyan in Appleton Iron 
Works v. Brit. Am. Ins. Co. 46 Wis. 23. That great jurist said: "If the 
crafty conditions with which flre insurance companies fence in the rights of 
the insured, and the subtle arguments which their connsel found upon them, 
were always to prevail, thèse corporations would be reduced to the single 
functions of receiving premiums, with little or no risk." 

Although the doctrine declared by Judge McCraryis probably the firsttlme 
it bas been presented in a case of that kind, yet principles analogous hâve 
been often laid down. Thus, where a policy covers a stock of goods. or mate- 
rials used in certain lines of business, conditioned that the keeping or use of 
certain articles shall avoid the policy, yet if the keeping or use of the prohib- 
Ited article was only as usually kept or used in the Une of business of the 
insured, or as composing part of such a stock as is insured, then such keep- 
ing or use would not avoid the policy, for the reason that the insurer must, 
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at the time of issuing tlie policy, hâve known or contemplated what gooda 
would be kept or used by the iiisured as incident, to praperty mentioned in the 
policy. Steînbaok v.La Fayette Fire Jns. Co. 54 K Y. 98; WMtmarsh v. 
Conway Ins. Co. 16 Gray, 319; Elliott v. Hamilton Mut. Ins. Co. 13 Gray, 
139 ; ffarper v. N. Y. Ins. Co. 22 K Y. 441 ; Harper v. Alhany Ins. Co. 17 N. 
Y. 194; Franklin Ins. Co. v. Updegraff,^ Pa. St. 350; Arùher v. Merohants*, 
etc., Co. 43 Mo. 434; Phcmîx ïns. Co. v. Taylor, 5 Minn. 492 ; Wood, Fire Ins. 
368-376. But see Steinbach v. Ins. Co. 13 Wall. 183. So, where a policy 
issiied on an unoccupied building was conditioned to bç void in case it should 
become vacant, it bas been held that if the insurer tnew at the time of issu- 
ing the policy that the premises were vacant, sueh knowledge would be a 
waiver of the condition. Williams v. Niagara Ins. Co. 50 lowa, 561, Many 
other cases might be cited where policies were issued by the insurers witU 
the knowledge that certain conditions had not been complied with, and the 
courts held that the conditions had been waived, or that the companies were 
estopped from insisting upon a violation thereof. Wood, Pire Ins. 832-840. 

Provisions in policies that in case of a foreclosure against the property 
insured the Insurance should be avoided, hâve been construed to méan such a 
decree of foreclosure that in and of itself changes the title, and without sale 
dispossessea the insured of ail interest. Kane v. Hîbernia Ins. Co. 38 N. J. 441 ; 
Ins. Co. V. O'Màley, 82 Pa. St. 400; Pennebaker v. Tomlinson, 1 Tenn. Ch. 
598. And a policy conditioned to become void in case of sale or transfer by 
légal or judicial decree or voluntary act, issued at a place where the law 
allows rédemption from ail sales by judicial authority, is construed to apply 
only to completed sajes, and that where the loss occurs before the expiration 
of the time of rédemption the policy is not avoided. Hammel v. Queen's Ins. 
Co. 11 N". W. Kep. (Wis.) 349; Loy v. Home Ins. Co. 24 Minn. 315; Strong v. 
Ins. Co. 10 Pick. 40. 

A provision avoiding the policy in case of an exécution being levied upon 
the property insured bas référence only to personal property, beeause in prac- 
tice in most of the states there is no such thing as a levy upon real estate 
which interfères with its use or possession, Hammel v. Queen's Ins. Co. 11 
N". W. Rep. (Wis.) 349; Shafer v. Phcmix Ins. Co. 10 N. W. Eep. (Wis.) 381 ; 
Coït v. Phcmix Ins. Co. 54 K Y. 595; Ins. Co. v. O'Mal^, 82 Pa. St. 400; 
Pennebaker v. Tomlinson, 1 Tenn. Oh. 598; May, Ins. 269; Wood, Fire Ins. 
552. Fbaitk Hageeman. 

Keokuk, loiva, August 29, 1882. 
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Sampsok V. Mddob tod othera. 

{Oireuit Oourt, D. Maaiaehiuettt. August 22, 1882. 

1. EqUITT— MiSTAKE OB' LAW AND OF FaCT. 

The mistake of a scrivener in one gtate as to the làw of another state, Is a 
mistake of fact, 

2. SaMB— OORKBCTIOH OF. 

The mistake of a scrivener In drawing a deed, whéther it te a mistake of 
laworof fact, whereby he fails to carry out the previoûs agreement of the 
parties, may be corrected in eqliity; and oral erideuoe is admissible to prove 
the intention of the parties. 
8. Bamb— Deed as Evidence of Intention. 

Where, upon the face of the deed, it appears that the grantors intended to 
convey a f ee, and, by mistake, they hâve failed to carry out their intention, the 
mistake may be corrected upon the évidence furnished by the deed itself. 
4. Bame— Deed as Notice of Equitt. 

When the bill charges défendant with having notice of the true contract 
and intent of .the parties to a deed when he made the levy, he takes by tlie levy 
the land of the debtor subject to ail equitiea ; and where the deed, on its face, 
discloses the intention, its record is notice to subséquent purchasers of the 
equity which that intention créâtes. 

Bill in equity, filed Octôber 11, 1881, by Hannah H. Sampson, of 
Massachusetts, against Hepsia B. Mudge, of Ohio, and Chandley 
Sampson and Frank G. Sampson, of Florida. Ail the défendants 
accepted service, and the two Sampsons took no further steps in the 
cause. Mrs. Mudge demurred. The bill charged that upon the 
death of Olive H. Sampson, a daughter of the complainant, in July, 
1874, the défendants Chandler and Frank Sampson beoame the own- 
ers in fee, subject to the plaintiff's dower, of onô undivided sixth part 
of certain specified parcels of land in Charlestown, now a part of 
Boston; that in August, 1874, the plaintiff purchased of the said 
two défendants, in good faith, their entire share and estate in the 
said parcels of land, and paid them therefor, and for certain other 
property, $10,000 in money, and that it was distinctly and expressly 
understood by and between the respective parties that the said de- 
fendants were to convey to thç plaintiff their entire undivided shares 
of said land, to hold in fee-simple; that pursuant to this contract 
they execùted a deed, a copy of which is annexed to the bill, and 
marked A, whereby they intended to convey, and supposed they did 
convey, the same in fee-simple ; and the plaintiff being informed by 
said défendants, and believing, that the deed correctly embodied the 
agreement, paid the purchase money, accepted the deed, and had 
continued in the use and enjoyment of the property; but she had 
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been lately informed that the défendant Hepsia B. Mudge, claiming 
that the deed conveys only an estate for the life of the plaintiff, had 
caused the légal remainder in the grantors to belevied on and sold, in 
November, 1880, upon an exécution against them, she well knowing 
that the agreement, intention, and belief of the parties to the deed 
was as before alleged. The bill prayed for a reformation of. the deed 
A, and for other relief. The parts of the deed most material to the 
case were that Chandler Sampson and Frank G. Sampson, both of 
New Orléans, in considération of |1O,OO0, "aell and transfer, with no 
warranty except as to their rights of heirship, unto Mistress Hannah 
Harlow, of lawful âge, widow of the late Calvin G. Sampson, deceased, 
she being a résident of the town of Charlestown, state of Massachu- 
setts, ail and singular their hereditary rights, both movable or immov- 
able, whether consistingin real and personal property, or in fruits and 
revenues, aecrued and to accrue, of whatever nature, and in whatever 
place the same may be situated, without exception or réservation, 
* * * of, in, and to the succession of the late Olive H. Sampson, 
their sister, who died, etc. The said Mistress Hannah H. Sampson 
shall, by virtue of thèse présents, hâve and dispose of the hereditary 
rights hereby transferred in full ownership," etc., with subrogations 
to ail rights and actions pertaining to said succession. 

S. J. Thomas and G. P. Sampson, for plaintiff. 

W. B. French, for Mrs. Mudge. 

LowELL, G. J. Counsel agrée that the deed A does not convey a 
fee; but the défendant Mrs. Mudge contends that it cannot be re- 
formed without violating the statute of frauds. The other défendants 
hâve not seen fit to plead or answer. It might be enough to say that 
the bill does not show that the agreement by which the plaintiff seeks 
to reform the deed was oral, but, as the case bas been fully argued 
on the supposition that it was so, I will take that fact for granted. 
If it shall be found that the décisions in Massachusetts would author- 
ize the court to reform this deed, there will be no occasion to cite 
other cases, because those décisions are as little favorable as any, 
and less so than most others, to the exercise of this équitable power. 

1. It is clear that if there is any différence as to the amount of 
évidence required, or in any other way, between correcting a mistake 
of law and one of fact, the mistake of a scrivener in Louisiana as to 
the law of Massachusetts is a mistake of fact. 

2. It is the law in Massachusetts, as elsewhere, that the mistake of 
a scrivener in drawing a deed, whether it be a mistake of law or fact, 
whereby he fails to carry out the previous agreement of the parties, 



262 FDDBBAIi BEFOBTEB. 

may be corrected in equity. Canedy v. Marcy, 13 Gray, 3^âî Stock- 
bridge Iron Co. V. Hudson Ifon Co. 107 Mass. 290; Rumrill v. Shay, 
110 Mass. 170; Wilcox"^. Lucas, 121 Mass. 21. In ail thèse cases 
the évidence was oral, and in ail but one the défense of the etatute 
of frands was set up. Thô court, in a very elaborate and ingénions 
opinion by the late lamented Justice Wells, in Olass v. Hulbert, 102 
Mass. 24, refused to make a positive addition to the terms of a de- 
scription in a deed upon merely oral évidence. This décision is ably 
criticised in 2 Pomeroy, Eq. Jur. § 867, and may need modification, 
but it is enough hère to say that the court in that case escapes the 
argument of part performance upon grounds whioh are whoUy inap- 
plicable in this case, and this is, of itself, a vital différence between 
the two. 

3. There is a third point which is favorable to the plaintiff. It 
appears by the deed itself, which, as is remarked by Ames, C. J., in 
Allen v. Brown, 6 E. I. 386, 398, is évidence of the highest order 
that the parties intended to convey a fee. No one oan read the deed 
and doubt that it undertakes to grant whatever estate was derived 
by the grantors by inheritance from their sister. By the law of Mas- 
sachusetts, thèse words in a will would convey a fee, and in this suit 
the question is precisely the same as if we were construing a will ; 
that is, what was the true intention of the parties using the words ? 
I do not mean to intimate that the plaintiff should not produce ail 
the évidence she bas if the case goes on, but that, upon the face of 
the deed, until some évidence is introduced one way or the other, it 
intends to convey a fee. This leads me to remark upon a dictum of 
Wells, J., in Stockhridge Iron Co. v. Hudson Iron Co. 107 Mass. 319, 
320, that if, through a mistake of law, the agreement of the parties 
fails to be carried out in the deed, it may be corrected, but that if 
there is a mère mistake of law in the deed, without a previous agree- 
ment, it cannot be corrected. I do not suppose that there is often a 
deed, excepting in case of a gift, without a previous agreement; so 
that the distinction is not very important ; but if a grantor, in un- 
mistakable but untechnical language, undertakes to convey a fee, and 
by a mistake, which, in an arbitrary division of subjects we choose 
to call a mistake of law, has failed to carry out his intention, I bave 
no doubt that the mistake may be corrected upon the évidence fur- 
nished by the deed itself. That would be the case before me if the 
deed had been drawn in this state ; a fortiori when it was drawn in 
another. Therefore, if the case were rested merely upon the deed, I 
should not hesitate to say that there ought to be a reformation of it. 



BABTLETT V. SMITHi ^63 

4. In most of the states a judgment creditor takes by jiis levy the 
land of his debtor, subject to ail equities; but the law of Massachu- 
setts is somewhat différent in this respect, and puts such a créditer 
in subst£^ntialiy the position of a purchaser. But the bill in this case 
charges the défendant with having notice Of the true contract and 
intent of the parties when he made the levy, and by such notice even 
a purchaser would be bound. RumrillY.Shay, 110 Maaa. 170. And, 
if I am not mistaken in saying that the deed upon its face discloses 
the intention, then itg record may very well be held to be notice to 
subséquent purchasers of the equity which that intention createBc 

Demurrer overruled. 



Babtlett and othera v. Smith. 

{Oireuit Court, D. Minneiota. July, 1882.) 

1. Sai-e aud Dblivbirt— Timb Oontbacts. 

The pvirchase or sale of wheat to be delivered at a future tîme is a faîr con- 
tract if the intentibn of the contracting parties is to deliver the wheat, although 
it is not in their possession at the tiiae of the contract of salé ; but if the inten- 
tion ig not to deliver, but to settle différences between the contract price and tho 
then market price, the transaction is illégal and void. 

2. Same— KiGHT TO Recoveb Advanceb. 

Where parties knowingly furnish means for an illégal transaction, and make 
advances in the settlement of loases under illégal contracts, the court will not 
aid them to recover moneys thus paid out ; but if parties acting as brokers in 
the sale and purchase of wheat, without discloslng the name of their princi- 
pal, enter into bona ^(îe contracts for the actual sale and delivery of wheat with 
third parties for defendant's account, and at his request settled the losses, and 
paid the amount due under the contracts, they are entitled to recover the mon> 
eys thus paid out. 

3. Same — Sam! of Pkopbett not on Hand. 

It is not necessary, in case of a sale or purchase of property for future delivf 
ery, that the property should actually be on hand at the time. 

4. CoNTBACT— Mdtuality OF Intent. 

A contract which is valid in law cannot be rendered illégal by the mère 
intention of one of the parties to the contract to do something which, if mutu- 
ally intended, would render it invalid. 

5. Pkîncipai, akd Agent— Abvahces bt Agent — Recovebt op. 

If a principal employs an agent to transact a legitimate business for him, and 
in conducting such business the agent is authorized to advance money on his 
principal's account, the law protects the agent, and he may recover the money 
BO advanced if the transactions are legitimate. 

C. K. Davis, for plaintiff. 
Oordon E, Cole, for défendant. 
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•When the plaîntîff's testimony was closed the défendant moved 
the court to instruet the jury to find a verdict for the défendant. 
After the argument and submission of this motion the court, — his 
honor, Judge Nelson, presiding,— in deciding the same, said : 

Nelson, D. J. I décline to take this case from the jury. I think 
there is an underlying question of fact hère which they must déter- 
mine, and tbat is, were the contracts legitimately entered into? were 
they contracts for the actual delivery of wheat ? or were they mère 
subterfuges, and entered into on the part of the plaintiflfa and third 
parties for the purpose of promoting gambling transactions ? That 
is an underlying question of fact -which it seems to me the jury must 
détermine, and I cannot say, in examining this rule, that although 
thèse contracts were made subject to this rule 9 — and, perhaps, rule 
10 — of the chamber of commerce, they upon their face are gambling 
contracts. It is not an unusual thing, where parties enter into con- 
tracts for the delivery of personal property at a future time, to put 
up earnest money for the fulfillment and performance of those con- 
tracts. Under thèse rules, what is called a "margin" is required for 
the faithf ul performance of the contract that is entered into. It may 
be that parties under thèse rules — members of that chamber of com- 
merce — may engage in illegitimate trade, but I cannot, from reading 
the rules, construe them (taking them together) to intend that ail 
contracts which are entered into by the members of that chamber are 
gambling transactions. 

Now, the proviso to section 5, which was read by the counsel hère, 
is one under which gambling contracts might be entered into, but it 
does not necessarily follow that when a contract like this in évidence 
is entered into by a member of that chamber, although providing that 
it is subject to the rules and régulations of the chamber of com- 
merce, there shall be no actual delivery of wheat. 

If it was the intention of the parties to the contract that there 
should be a delivery of wheat, although subject to the rules and 
régulations of the chamber of commerce, it is not an illégal contract. 

It is a fair question for the jury to say, and it is for them to déter- 
mine, in the light of ail the évidence hère as to the usages of the 
members of that chamber of commère, as to the facts and the cir- 
cumstances attending thèse transactions and the conduct of the par- 
ties, whether they were actual contracta for the delivery of wheat, or 
whether they were mère subterfuges entered into to enable the parties 
to engage in spéculation in margins. 
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In that view, I propose to leave (under proper instructions) the 
whole question for them to détermine, whether there was a fair con- 
tract for the delivery of actual wheat, or wliether it was a spéculation 
on margins. New, the first part of this section 5, of rule 9, pro vides 
that — 

"Any parfcy ;Fho shall contract tobuy or sell property, and whoshall fail to 
respond within the next OHe and one-half baiiking hours, after having beeii 
ealled on for security, [margins, in case the property rises or falls,] as herein- 
before provided, shall be judged to hâve defaulted on his contract;, and in case 
of such default, the party who has called for such security shall hâve the right 
to buy or sell (as the case may be) the property named in said contract, in the 
quantity and for the time of delivery specifled in sâid contract, and ail différ- 
ences between the contract ptice and the price at Which the property' may 
hâve been or sold bought, (as the cœ© may be) in conséquence of such diefault, 
shall constitute the rule and measOre of damages against the- party jn- default; 
provided, that in case the party caliiug for security shall elect not to buy pr sell 
the property, as hereinbefore provided, he may hâve the right, by givins;^ notice 
to the delinquent, (as provided in section 6 of this rulè,) to consideir thé con- 
tract then tei-minated at the market price of the property nâmed for thW deliv- 
ery specifled in the contract. And the party so tierminating the cohtràct may 
forthwith proceed against the party so defaulting for the collection or enforc- 
ing payment of ail damages sustained by reason of such default; and the rule 
and measure of such damages shall be- the différence between the contract 
price and the market price (at the time of giving such notice) bf the property 
named for the delivery specifled in the contract." 

Thèse contracta are entered into for the purchase or sale of a cer- 
tain amount of wheat, at seller's option for future delivery. 

Now, suppose A. has sold B. 5,000 bushels of wheat to be deliv- 
ered in August, seller's option at one dollar; the wheat falls off five 
cents, and B. calls for further security, (under thèse rules and régu- 
lations,) which is not put up by A. New, under this rule, A. having 
failed to put up this further pecurity has defaulted. Now, then, B. 
can go into the market and buy 5,000 bushels of wheat at the mar- 
ket price, (that is, it must be an actual purchase,) and in case he 
brings suit against A., what is the measure of damages ? It would be 
the différence between the price which he paid when he went into 
the market, and the contract price. That is the légal ruie of dam- 
ages. 

Where the earnest money is put up in that way, and the parties 
agrée that in case of a rise or fall in the market , they may call: for 
further security, and if that security has not been put up, the party 
may go into the market and buy 5,000 bushels of wheat, (in this 
instance, say,) he can recover the différence between khe contract 
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priée and the prîce that he paid in the market for the wlieat. It may 
be this is ail sham, It may be thèse parties hâve entered into contraots 
of this cbaracter, and instead of going into the market, hâve merely 
drawn up between third parties aïid themselves contracts, which 
upon their face purport to be the purchase and sale of wheat, when 
it was never intended that there should be an actual delivery of 
wheat at ail. If this is so, then it is a gambling transaction. The 
law never upholds gambling transactions in any instance, and par- 
ticularlyis a gambling transaction in wheat pemicious and it cannot 
be sustained. 

Parties who speculate in the bread-stuffs of the eountry, demoralize 
not only the trade, but injure the producers themselves. When the 
case arises, and the party seeks to enforce a gambling transaction, 
the court will say : •' We will not aid you to enforce it." If there 
beanyloss in the transaction, the party who loses cannot recover. 

I shall leave it to the jury, gentlemen, to détermine whether there 
bas been, in the first instance, any fic!tual sale and delivery of wheat. 
The other instructiona they will reçoive as 1 corne to deliver my 
charge. 

After ail of the testimony was' in, and argument by counsel — 

Nelson, D. J., (char ging jury.) You hâve listened to very elabo- 
rate arguments of the facts by counsel. If I can give you the law of 
the case, so you will understand it, I think you will hâve little diffi^- 
cul ty in comîngto a conclusion. 

The plaintiffs bring this suit against the défendant to recover for 
services and alleged advanoes made on the defendant's aecount in the 
sale and purchase of wheat for future delivery during the years of 
1879, 1880, and 1881. 

The plaintiffs are commission merchants and brokers. They are 
citizens of thé state of Wiseonsin, and réside in the city of Milwau- 
kee, and the défendant is a citizen of the state of Minnesota. The 
amount claiméd is about $13,000. The défendant is a wheat dealer, 
mUler, and warehouseman, and during thèse years authorized the plain- 
tiffs, by letters and telegrams, nearly every day, for the greater part 
of the time he operated, to sell and purchase wheat on his aecount 
and for his benefit. Under thèse contracts, whether a purchase or 
sale of wheat, the wheat waa to be delivered in Milwaukee, and in 
most instances the défendant was a seller. The plaintiffs were mem- 
l>ers of the chamber of commerce in the city of Milwaukee, (a oorpo- 
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ration created hy the laws of Wisconsin,); ànd wlien orcters were 
received by thèse plaintiffa from the défendants they made contracta 
with the membera of the chamber, and in ail contracta stipulated 
that they were subject to the rules and régulations of the chamber of 
commerce. The plaintiffs oonducted the business in their own name, 
and upon the face of the contracta the name of their principal is not 
disclosed. 

The purchase or sale of wheat to be delivered at a future time is a 
fair contraot, if the intention of the contracting parties is to deliver 
the wheat, although it is not in their possession at the tune of the 
contract of sale. But if the contract does not contemplate the delivery 
of wheat, but the settlement of difierences between the contract priée 
and the then market priée, the transaction is illégal and void, being 
oontrary to public policy, and demoralizing to legitimate trade and 
commerce. The chief controversy in this case ia about the character 
of the transactions between the parties. 

The défenses arged upon tbe part of the défendant to defeàt a 
recovery may be reduced to two : Firgt, that the contracta entered 
into by the plaintiffs as agents for' the défendant were wagers, contrary 
to public policy and void; second, that the plaintiffs fumished the 
défendant money for the express purpose of enabling him to engage 
in an illegitimate enterprise, and therefore cannot recover for any 
advances made for such purpose. This is the theory of the case on 
the part of the défendant, and évidence has been introduced tending 
to support it. 

The theory of the plaintiffs is, and évidence has been introduced 
tending to sustain it, that they were employed as brokers or com' 
mission merchants to purchase or to sell wheat for future delivery, 
and that in ail of the contracta entered into by them with third par- 
ties they oonducted the business in their own name, but for defend- 
ant's beneât and on his account, and in every instance an actual 
delivery of wheat waa intended by them and the other parties to tbe 
contraot, and that subsequently they Were instructed to close up and 
settle up thèse contracta by the défendant, and in doing so, at his 
request, advances were made and their money paid ont for hia ben- 
efit, and to recover this aum suit ia brought, and they are entitled to 
recover. 

Thèse are the issues between the parties which you are to décide. 
If you beiieve from the évidence that no wheat was tô be delivered, 
and that the contracta for the sale and purohàse of wheat were merely 
colorable, and were made and executéd as a cô^er for spéculations in 
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margins, and in case the price of wHeat rose or fell in the market 
différences merely were to be paid, then the contracta are in tbeir 
nature and character wagers, and illégal. Neither an offer or an 
ability to perform is required of either party in order to entitle the 
party claiming a breach of contract to the différences. If the plain- 
tifs, in your opinion, are shown by the évidence to hâve been em- 
ployed by the défendant to make contracta of this character with 
third parties, and hâve conducted the business in their own name and 
for defendant's benefit, and supplied the défendant with funds for 
the express purpose of enabling the défendant to engage in thèse 
transactions, and hâve paid ont and advanced money in the settle- 
ment of losses arising under such contracts, they cannot maintain 
this suit to reooverthe money soexpended. In that case they know- 
ingly furnish the means for an illégal transaction, and made advances 
in the settlement of losses under illégal contracts, and the court will 
not aid them to recover moneys thus paid ont. 

On the other hand, if you believe the évidence shows that the 
plaintiffs, acting as the defendant's brokers in the salé and purchase 
of wheat, without disclosing the nameof their principal, entered into 
lonafide contracts for the actual sale and deliveryof wheat with third 
parties for defendant's account, and at bis request subsequently set- 
tled the losses and paid theamount due under the contracts, they are 
entitled to jecover from the défendant the moneys thus paid out at 
his request. ; The form, however, of thèse contracts (whieb on their 
face specify wheat to be delivered) is not conclusive of their character. 
You must look into the transactions tjiemâelves, and détermine from the 
testimony, and the facts and the oircumstances attending the making of 
the .oontraots, and the conduct of the parties with référence to them, 
w4€ther the, contracts are illégal and void withinthe rule laid down, 
oi" whether they are hona Jide.iVtnà in determining this question you 
may take intp ponsiderationsthe fact that thèse contracts are subject 
to the nxles and régulations Qf the ohamber of commerce in the city 
of Milwaukee, and that under, those rules itis possible forpersons on 
that board to speculate in margins under the forms of contracts like 
those in évidence ; and you may âlso look at the usages of this trade 
and, business in order; to: détermine the intention of the parties 
thereto. 

If, pn.full;Oonsiderâ;tion,;you should détermine the arrangement or 
underâtanding between the parties Xo the contract was a gaming 
tmjasactiony as defined, and the money was advanced by plaintiffs to 
enable the défendant to engage in Buch illégal transactions, and that 
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the plaintiffs and défendant had in view mère wagering contracta 
upon the priée of wheat, and the advances whicli the plaintiffs made 
were paid out in contracts, which, between the plaintiffs and the par- 
ties mth whomthey dealt, were bets upon the market priée of wheat, 
no delivery having been made or contemplât ed, then the plaintiffs 
cannot reeover, and your verdict will be for the défendant. 

If, on the other hand, you believe from the évidence the transac- 
tions were hona fide on the part of the plaintiffs; that they were em- 
ployed by the défendant to buy and sell wheat for aetual delivery, 
and bought and sold for aetual delivery in their own name, but for 
defendant's benefit ; that lossesoccurred in such transactions, and that 
plaintiffs advanced, money to pay such loBses, — -the plaintiffs are 
entitled to reeover. 

You are to détermine which theory is proved by the testimony. It 
is not the policy of the law to encourage or sanction wâgering trans- 
actions (or any transactions) having au injuriods and immoral tend- 
eney. But, on the other hand, if a principal employs an agent to 
transact a legitimate business for him, and in conducting suçh busi- 
ness the agent is authorized to advance money on hisprincipar^ac- 
eoutit, in whieh case the law prOteets the agent, and hemay reeover 
the money so advanced, provided the transactions are legilîmate. 

Several spécial instructions bave been requested on the part of .the 
plaintiffs, as well as on the part of the defenda-nt. I will read them 
with such modifications as I hâve made, giving some and rejecting 
others. ^ . , 

The jury are instructed, that It is not gambliag for a party to «iter iato a 
f air and ôana Jïde agreement to purchase or to sell property foc future deliv- 
ery. And the jury are furtber instructed that it is not necessary, in case of 
îi sale or purchase of property for future delivery, that the party buying or 
sélling should actually haVe the property in his possession or under his con- 
trol at the tinieof enteriugiiito the cpntractpf sal0,or purehige, ,: 

If the jury flnd from the évidence that the défendant requested the plain- 
tiffs to purchase or to sell wheat for him for future delivery ; and' furtherftnd 
from the évidence that plaintiffs made such purchases, and in doing s6 en- 
tered into the contract rèad in évidence, and such contraet Intènded the aetual 
delivery of wheat, ând sufb'sequently were obliged to pay and did pay losses 
occasioned by the making of the said cdri tracts; and further flnd from the 
évidence that at the time the said contracts of sale and purchase wére made 
neither of the parties to the said contracts hàd eitïrer possession or con- 
trol of wheat énoughto 'flU the contracts, — that then and under such cir- 
cumstances the contracts of purchase or sale are- not fragering or gamhling 
contracts, althoùgh the défendant, at thë time he gave the order to buy or 
to sell, had no design, purpose, or intention to«ither receivè'br deliver thîs 
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wheat, but desîgned and intended merely to sell out befor;e tbe time of deliv- 
ery or receipt, and settle or adjust the lossea on the mère différences in the 
market value of the wheat. 

That is, in substance, that it îs not necessary for parties to enter 
into a contract for sale or purchase, wheat to be delivered at a future 
tirne, to hâve the wbea't on hand at the time. That f act does not 
make it a gambling contract, neither does it make them gambling 
contraots if onJy one party intends to gamble by the transaction and 
not intend to fumish or deliver the wheat which upon the contracte 
themselves purport to be delivered at a future time. 

If the jury find from the évidence that the plaintifEa are commission mer- 
chants in the city of Milwaukee and members of the chamber of commerce 
in that city, and that they, from time to time, and at various times, in 1880 
and 1881, receivedorders from the défendant to buy or sell wheat ; and further 
flnd from the évidence that plaintiffs, acting in good faith and in the belief 
that défendant was sending said ordera in good faith, made actual purchases 
and sales for said défendant at his request, as ordered, and in such transac- 
tions laid but and expended money for défendant for the purpose of such 
actual deliverjf', thèn the plaintiffa are entitled to recover the amount thus 
paid, laid out, and expended for this défendant. 

If the jury&nd from the évidence that the plaintifCs are Commission mer- 
chants in the çity of Milwaukee and members of the chan^ber of commerce 
in that city, and that they acted as the brokers of défendant and at défend- 
ants request, and, from time to time and at various times ma)de in good faith 
the contracts read in évidence, on the ôrder of défendant, and that said con- 
tracts intended thé actual delivery of wheat therein mentioned, and in settle- 
ment of said contracts paid, laid out, and expended money, for the money thua 
paid, laid out, and expended for the défendant, they can recover in this action. 

The contracts read; in évidence are prima /orfe valid contracta in law, and 
such contraots cannotbe rendered illégal by the mère intention of the défend- 
ant alone that he did not intend to deliver or reçoive the property. 

That is, it takes two to make a contract. One party cannot defeat 
a contract and render it Toid in his own mind. 

To make said contract read in évidence void, as wagering or gambling con- 
tracts, each party to the contract must bave designed and intended at the 
time the contract was entered into not to buy or receive the property, but to 
sell on the mère difEerence betweeu the contract price and the market price. 

If the jury find from the évidence that the défendant intended to gamble 
in wheat, and at no time to deliver or receive the property or pay for it, and 
further find from the évidence that the plaintifEs were ignorant of such 
intention on the part of the défendant, and received tl^e.order of défendant to 
buy and to sell, and in good faith proceeded to buy and to seU on his orders, 
and, in dping so incurred obligations for said défendant, by the contract 
read, and said contracts intended th;© actual delivery of wheat in évidence, 
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and that plaifatiffs af terwarda pald tfiereon money ta setfcle or ■ adjust the 
said contracta, then the plaintiffa ara entitled to r eco ver ia ibis action ^pr 
the monej so pald. 

I refuse to give No. 6. 
I refuse to give No. 7. 

If the plaintiffa rendered to the défendant, from time to tlmp, statementa of 
purchaaea and sales made on his account showing pricea paid and receivîéd. 
and such purchases and salea were for the actual delivery of wheat,'— 

(That is, yoù hâve hpard the statements which wërô piit in évi- 
dence, which were rendered; now, if you belieye those statetnents 
represented purchases and sales for the actual delivery of wheat;) 

-^And he retained jthem and did not within a reaspnable time object to them, 
the law implies their correctnesa, and impliea a contractby the, défendant to 
pay the plaintiSs any balance that such statementa ahow tb bë due to thëm. 
The burden of^rôof la on the défendant to show that theaô werë gamblîn^ 
transaetiona. Prima facie they are valid, and if the défendant bas fàiled t6 
aatisfy you by a fair prépondérance of testimony that they were gambling 
contracta, the plaintiffa are entitled to recover. 

ïhere are several requests on the part of the défendant. I give 
three of them and refuse one : 

If the jury, believe from the évidence that the transactions between the 
plaintiffs and défendant wèrè tranaactiona in which no actual aale and delivery 
of wheat was contemplated, but merely the payment of différences according 
to the rise and fàll Of the grain market, the'contfacts weré gambling èori- 
tracts, and void in làw. 

If the jury flud from the évidence that the plaintiffs in the transactions in 
controversy were brokers or factors of the défendant, and that in said tfans- 
.actions no actual aale and delivery of grain Waa contemplated, but merely the 
payment of différences according te the rise and f ail of the grain market^ and 
that plaintiffs performed services for the défendant, and supplied him with 
funds, and made advances for the express purpose of enabling défendant to 
engage in such transactions, and if they, as agents of the défendant;' con- 
ducted such illégal ventures In their owa hame; they hQca,m.Qpàrttcepsyim- 
inis, and the law will not aid them to recover lii'cJueys advanced fot SUeh' pur- 
pose, or commissions earned in such transactions, and your verdict must be 
for the défendant. 

The jury may look to the usages of the tradè or buaihess to iearn the real 
intentions of the parties. ' - ' 

' I refuse to give the îourth. - 

Now, gentlèfiaôn, I hâve gone ail over thîs case. \ You will give it 
due considération, and enter npon your duties witlj, a détermination 
to give such a verdict as the facts disclopedi by the e^ridence, and; the 
law applicable to them, will justify. . 
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The évidence disclosed présents for your décision this inquîry, upon 
whioh the case tums : 

Did the contracts in évidence intend an actual delivery of wheat, or 
were they mère subterfuges for spéculations in marginsî 

This is the simple issue upon which the case turns. If the former, 
plaintiffs are entitled to recover. If the latter, your verdict should be 
for the défendant. 

This is a very expensive litigation, involving a great deal of money. 
It is an iniportant case, and will settle not only priyate rights hère, 
but matters in which the public are interested, and I hope you will 
go through with it with a détermination to arrive at a verdict. You 
hâve been selected to settle the controversies hère involved. I hope 
you will exercise due fbrbearàncei not yielding your' convictions, but 
enter ihto the iury-rOOm -vfith the détermination to settle the contro- 
versy. . Let it end with your verdict, gentlemen, so far as the q_ue3- 
tions of fact are concemed, 
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(Circuit Court, E. B. New York. July 22, 1882.) 

CoLMSioN— SArti-VESSEii VU Faxilt— Negleot to Show Lights. 

■Where a steam-ship in mid-ocean, on a dark night, was approaching a bark 
from aft in a course that rendered it impossible for her lookouts to see tlie reg- 
nlatiôn-lights of the bark, but the lights of the steamer were in full view of 
those où the bark, who knew her to be a steamer approaching the bark on a 
course crossing her course, so aa to involve the risk of collision, yet those on 
the bark, though having ample time so to do, did not show any light or give 
any other warnlng to the steam-ship to notify her in time of the position of 
the bark, and the steam-ship, immediately on discovering the bark, threw 
her wheel hard a-port, and, at the same time, backed at full specd, but too late 
to avoid collision, Titld,, that the bark was alone in fault, and that the libel 
against the steamer be dismissed. 

Henry T. Wing, for libelants. 

William O. Choate, for claimant. 

In this case I find the folio wing facts: 

On the night of June 7, 1879, a collision occurred in the Atlantic océan, to 
the eastward of the Grand Banks, in about latitude 48 deg. 1 min. N. and Ion. 
gitude 38 deg. 9 min. W., between the libelant's bark, the Collector, and the 
claimant's steam-ship, the Oder. The night was dark, and it waa somewhat 
overcast at times, and no stars or moon were visible, but the lights of vessels, of 
ordinary brilliancy, and properly set and burning brightly, could be seen at a dis- 
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tance of from one to two miles. The wind was blowing a moderate breeze from 
not further S. than "W. by S., and from not further N. than "W. by N., and the 
bark waa sailing at a speed of from four to five knots an hour, close-hauled 
upon the wind, and sailing by the wind, with ail her saila set and drawing on 
the port tack. She was well manned, and had good and sutQcient lights, 
properly set, and conforming to the régulations, and burning brightly. The 
mast-head light of the steam-ship was discovered by tbose on board of the 
bark four or flve minutes before the collision, on the starboard quarter of the 
bark, and very soon thereaf ter the red light and then the green light of the 
steam-ship were successively seen, s6 that ail three of said lights wére visible 
at the sàme time, and then the green light was hidden shortly before the col- 
lision, as the steam-ship came along-side of the bark, and the xed and white 
lights continued ail' the time open to the fuU view of those on the bark. 

The bark ^ept Jtier course, and the steam-ship threw her wheel tard a-port 
just before the collision, immediately upon discovering the bark, and at the 
same time backed at fuU speed; but t^e time before the eollisioïi was s6 
short that her headiiig was not matetially changed under her port wheel. 
and she struck the bark a heavy blow with her stem on the starboard side, 
between her fore and main rigging, cutting her down se that she sank 
in a few minutes and became a total loss, five' of her crew being drowued 
thereby, and the rest of her offlcers and cr^w beiing rescued and taken qn 
board of the steam-ship, but losing ail of their property on board except 
the clothes which they had on at the time. 

The steam-ship was running at a. 8pee4-of between 11 and 12 knots an hour, 
on a course W. by N. J N". As thé vessels were approaching each other, the 
green light of thé bark was not viisible to the steam-ship, the line of her ap- 
proach, from the time the green light of the bark would, if open to her, hâve 
become visible, being more than two points abaft the starboard beam of the 
back. The steamer, from the aforesaid view of her lights by those on board 
of the bark, was known by them to be a steamer approaching the bark on a 
course crossing her course, so as to involve the risk of collision, and was so 
seen to be approaching on a line more tiiau two points abaft the beam of the 
bark, on the starboard hand, andout of view of either of the régulation lights 
of the bark, and to be overhauling the bark, yet those on the bark, though 
haviug ample time so to do after seeing and kno'vving what was so seei^ ^nd 
known by them> did not show any light or give any other j warning to the 
steamer to notify her in time of the position of the bark. 

The steamer was well manned and equipped. She had a bright mast-hèad 
light, which could be seen in clear weather about flve miles, and good side 
lights, properly set and brightly burning, which could hâve been seen iii tlear 
weather about three miles. She had two compétent seamen forward on the 
lookout, who were caref ully attending to their duties. The second officer was 
on the bridge, keeping a good lookout, and carefuUy attending to his duty as 
offlcer of the deck, and the other offlcers and men of the watch were caref ully 
attending to their duties. The steamer kept her said course till the discovery 
of the bark, which was made simultaneously by the second and fourth offlcers 
on the bridge, and the lookouts, seeming very near to them, and on the port 
T.13,no.6— 18 
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bow the sMne or glltûmélf of à llght, whioUj however, was uo Indistinct that 
its color could not immediately be diwjerned. TJpon seefing this glimmer of a 
light the seccjnd ofHeet immediately gave, in immédiate and rapid succession, 
the order " hard a-port " to the wheelamen, and the orders to atop and back 
at full speed to the englneer, which orders were instantly and promptly 
obeyed, but before the steamer could be stopped the collision took place. The 
libelants sustained by the collision the damages found by the district court. 
The steamer sustained no material damage. 

On the foregoing facts I find the following conclusiona of law : 
The bark was in fault in not showing a light, or giving some other warn- 
ing, in time, to the approaching steamer. There was no fault on the part of 
the steamer. The bark was wholly responsible for the collision. 

The claimaut is entitled to a dismissal of the libel, with cos'is to 
it in the district couït and in this court. 

SamIj. Biatchfobd^i Circuit Justice. 

Blatchfobd, Justice. The libel allèges that at the time^ of the 
collision "the wind was blowing a moderate breeze from the west- 
ward," and that the bark was "on her port tack, close-hauled by the 
wind, on a course by the bompass north by west." The libel doës 
not otherwise state.the direction of the wind. The answer admits 
that the breeze was light, a^nd allégé? that the wind "was frQm west 
by north." It also allèges that the steamer was on a course west by 
north, half west; that there was no light on the bark which wasseen, 
or which could hâve been séen, by ahy one on board of the steamer 
sooner than the light seen was seen; that "notwithstanding the mxiÈt 
vigilant and unremîtting sçrutiiiy of the lookouts and the secoùd 
officerof said steam-ship, they could not discover said bark ftj; any 
earlier moment than they did;" that the bark "had no light what- 
ever which could, by any poSsibility, hâve been discovered by those 
On board said steam-ship until the la tter bad reached the point wherè 
her lookouts and second office'r did in faet discover one, and that no 
Sound or signal was given by those on board of said bark, but shè 
was Buffered to glide on in silence and darkness, a comparatively 
small and dark object» wholly invisible to a vessel approaching her 
from abaft, as said steam-ship was approaching her. 

The pétition of appeal of the claimant states that the appellant 
intends to make new allégations in the circuit court. The collision 
occurred June 7, 1S79. The libel W3.^,filed June 19, 1879. The answer 
was filed July 2, X879. The dépositions of eight witnesses for the libel- 
ants were taken in July, 1879, at New York, and those of seven wit- 
nesses for the claimant were taken in September^ 1879, at New York. 
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They were ail iaken out of court, befpre a oommissioner, în ■writing, 
and read at the trial. There waa no oral testimony in the case 
deiivered in open court before the district judge. The trial took 
place in April, 1881. The district judge gave a written décision in 
July, 1881, and an interlocutory decree in fàvor of the libelants was 
entered July 25, 1881. A final decree was entered April 17, 1882, 
awarding to the libelants $21,285.13 as damages and interest, and 
$744.43 as costs. On the twentieth of April, 1882, the claimant 
filed a notice of appeal, and on the twenty-sixth of April, 1882, a 
pétition of appeal. On the eighteenth of May, 1882, the claimant, 
in this court, gave notice to the libelants of an application to file an 
ameuded answer. Such amended answer, swom to on the seventeenth 
of May, 1882, by the same person, as attorney in fact for the claim- 
ant, who swore to the original answer on the first of July, 1879, was 
presented to this court at the time the case was heard on the appeal, 
and leave, was asked to file it, founded on an af&davit made by one of 
the proctors for the claimant. 

The material différences between the ame.nded answer and the 
original answer. a?^ the allégation thiat the wind was "about W. by 
S.," instead of "from W. to N.," and the allégation that the course 
of the steamer was "W. by N. i N.," instead of "W. by N. ^ W." 
The amended anâwer also contaius the following averments not 
found in the original answei: : 
, "That from the time said bark came within such distance, ;that those on 
board tbe said steamer could baye seen her ligbt, or ligh^s, it tbey bad been 
visible, till the colUaion, said steamer was, morç;ithan two, points abaft the 
beam, upon tbe starboard quarterof said bark, and for that reason the star^ 
board side light of said bark, if burning and properly placed, was invisible 
to those on the steamer until the yessels were very near together, wben the 
glimmer of said light, or oî some other light, ia or upon said bark, was 
faintly seen, and immediately afterwards the said bark herself was seen; nor 
did said bark show to said steamer, as she approached, any light, or give any 
other signal or indication of her présence or position;" [and as a spécifica- 
tion of négligence in the bark causing the collision,] " that although the lights 
of said steamer were plainly visible te thoseo» board of said bark for fuU 
five minute bef 01^ said collision, and said steamer was evidently approaching 
said bark on a course intersecting the course of said bark, so as to involve 
risk of collision, and at such an angle on the.starboard quarter of said bark 
that the light of said bark was not visible to those on said steamer, the said 
steamer bearing fronj said b^k more than itwo points abaft her beam, yet 
those on said bark pl^owed no flash or other light to said steamer, nor made 
any signal of any kind to those in change of s^id steamer of the position and 
couree of said bark, whocould not, except.by mean? pf such a Jight, discover 
said bark in time to avoid her by any moyementon Said steamer's part." 
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The foUowing specifibation of négligence in tbe bark, causîng the 
collision, contained in the original answer, is omitted in the amended 
answer: 

" ïhat neither the man forward nor any one on said bark discovered said 
steam-ship till her whistle waa blown, though she was a large passeiiger ship, 
375 feet in length, of great tonnage, rising high out o£ the vvater,and brilliant 
with lights, which those in charge of said bark could and would hâve seen, 
had they been attending to their duty, in time to hâve warned said steam- 
ship of the présence of the bark, aud thus hâve euabled her to discover and 
avoid her." 

It is not necessary to refer to the other proposed variations between 
the original answer and the amended answer. The libel contains 
averments that "when said steam-ship was first seen by those on 
board of said bark she presented her mast-heàd light, and shortly 
afterwards ail three of hèr lights simultaneously tô view, and was 
cûming under fuU headway for the stem part of thé starboard quarter 
of said bark," and that she then "hid her green light and opened her 
red light tô full view of thosô on said bark." Thèse allégations are 
denied by the Original answer-!and the amended aûswer* 

The affidavit referred to says: 

"ïhe information upon which I drew the answer touching the course of the 
steamer was derived from the original siatement made hy the second ofiScer, 
who was in charge of the deck at the time of the collision, taken down in my 
office and in my présence, whioh statement is now beforé me, aud is in the 
following words: ' The Oder was bearing W. by ]S[. a quarter N.' I am unable 
to accourit for the'mistakéin the answer, but présume that the blunder must 
havé occurred when I was diotating to the stenographeir thedraft answer. 
This mistake wholly escaped thy attention till after the trial of the case iin the 
district court was concludéd, and the opinion of the judge thereon rendered; 
The libel stated that thé bark was close-hauled on the port tack, and that 'the 
wind was blowinjg a moderato breeze from the westward.' My information 
as to the wind when I drew the answer wâs that giVen by the second officer 
in his statement takeri down in' iny office, to which I hâve already referred, 
that the wind was ' W. by N.,' and l'^o insèrted it in the answer without par- 
ticularly conkdering the effect'df thé avermeht in relation "to the course of 
the bark. The propf was that the Steam-ship wà9 movitig at^ïhe rate of about 
11 or 12 knots an hour, and that the Vind was light, nôt exeeading a fouir or 
fivè kilot breeze. Therefôre, thè'judgtliéht of the second offlcer as to the direc- 
tion of the wind was of littlé oi' no niolnent, such a wind being to him of 
necessity apparently a heàd -v^rind, tir àboufc W. by K. as the steamer was^ run- 
nihg. One of thé material qùestiotis in the case raîSed on the argnnient, and 
submitted to the court upon ihë testimOny, #as whether the green light of the 
buk was opeii to the approaching steanaer; the contention of the claimant 
being that the clear prépondérance of the évidence was that the Une of her 
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approach to the bark was very much more than two points abaft tlie beam. 
Indeed, this was assumed by me from the fcestimony of the witnesses for the 
libelants, as well as that of the claimant, confirmed and illustrated by the 
diagram used by the libelants on the trial, which Is a part of the eyidence in 
this cause. ïherefore, neither the précise course of the steamer nor the pré- 
cise course of the barlî seem to me in that aspect of the case to be material, 
inasmuch as the facta stated by the witnesses for the libelants in connection 
with the diagram were inconsistent with any other view than that the ap- 
proach of the steamer was ail the while from a point far abaft two points 
abaft the beam ; but to my surprise the opinion of the court upon the ques- 
tion of the line on which the steamer approached the bark gives almost a con- 
clusive effect to the statement of the steamer's course, and of the direction of 
the wind as controUing the course of the bark as given in the answer. The 
amended answer now proposed to be flled in thîs court difCers in its statement 
of fact from the former answer in no material respect, except in correcting 
the aforesaid mistake as to the steamer's course, and in stating that the wind 
was about W. by S., instead of about W. by N. The claimant's proctors 
désire to raise in this court the same question raised below — whether the 
green light of the bark was open to the approaching steamer — disembarrasséd 
of the aforesaid mistaken and erroneous averment of tlie former answer as to 
the course of the steamer, and the admission contained in the former answer 
as to the course of the wind, which was based upon ,no certain 'knowledge. and 
is proved by the évidence to hâve been incorrect,, I yerily believe, and we 
expect to be able to satisfy this court, that the amended answer more truly 
States the facts of tlie case as shown upon the trial than the former answer, 
and the amended answer sets up no new point by way of défense not argued 
and relied upon in the trial in the district court, the amendments being in 
accordance with what 1 conceive to be the real facts as clearly proved by the 
évidence," ; : 

The brief submitted to the district court on the part of the claim- 
ant contended that the course of the steamer was W. by N. J 
N. ; that the light of the steamer was seén by the man at the wheel 
of the bark four or five minutes before the collision, and more than 
long enongh to hâve enabled the steamer to clear the bark, had she 
discovered her; that it was the duty of the bark to hâve had a light 
ready to be shown, and to hâve ihstantly exbibited it over her stern 
or starboard quarter; that if she had done so the collision would 
hâve been avoided ; that it was extremely diffieult, if not impossible, 
for the steamer to discover the huU or sails of the bark till within too 
short a distance of her to clear her; that the grieen light of the bark 
was, necessarily, invisible to the steamer nntil she had got so near 
as to render a collision inévitable; that after the steamer discovered 
the bark' 8 green light it was impossible for her to hâve gone àBtèrn 
of the bark; that the speed of the steamer -was u6t measurable in 
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the state of the weather; and that she was, in faot, approaching the 
bark ai a rate of less than eight miles an honré 

The ptoctor for thé libelants, iû connection with hîa brief in tîie 
district court, presehted diagrams intended to show that whether the 
course of the steamer was W. J N., while that of thé bark was N. ^ 
W., or that of the steamer was W. by N. ^ N., while that of the bark 
was N. by W., the speed in both cases being, of the steamer, 12 miles 
an hour, and of the bark, 4 miles an hour, and the wind in both 
cases being W. by N., the green light of the bark was always in the 
view of the steamer, and its range towards the steamer always in 
front of abeam of the bark on her starboard side. 

In reply to such brief and diagrams the proctor for the claimant 
contended, in a brief submitted to the district court, that the dia- 
grams were inconsistent with the fact testified to by witnesses for the 
libelants, on the deck of the bark, that they saw ail three of the lights 
of the steamer; that, according to the diagrams, they could not hâve 
seen her green light at any time when she was more than her length 
off; that the testimony of the witnesses for the libelants as to the 
line of the stedmer' s approach, as drawn by them on libelants' Exhibit 
A, in giving their dépositions, was inconsistent with the theory con- 
tained in said diagrams as to the line of approach to the steamer; 
that such theory was ihconsistent with the fact that several of the 
bark's crew saved themselves by climbing up the anchor-stock of the 
steamer, 25 feet abaft her stem ou her port side, and with the testi- 
mony of the witnesses for the libelants that the steamer came up 
with and along-side of the bark at an aoute angle; that if the steamer 
had been coming on a line ahead of a line two points abaft the beam of 
the bark, for the time the witnesses of the bark indicate, she would bave 
gone astern of the bark; that if the green light of the bark had been 
open to the steamer for a mile or half a mile, as indicated by said dia- 
grams, it was incredible that it should not hâve been seen from the 
steamer, and, when it was suddenly discovered, it would not hâve 
been seen, as itwas, as a mère shineor halo, the color of which could 
not be made out ; that the libel nowhere states that the green light 
of the bark was open to the steamer, or that the steamer might or 
should hâve seen it; that the averments of the libel as to the manner 
in which the steamer presented her lights to the view of those on the 
bark, and as to the part of the bark for which she was coming, show 
that ehe was Qvertaking the bark on a line making an acute angle 
with the course of the bark; that the alleged présentation to the bark 
of the three lights of the steamer was before the steamer had dis- 
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covered tlie bark, and therefore before the steamer had changed her 
wheel; that it was therefore obvious, as the bark was moving at a 
speed of four milea per hour, that if the steamer preseiited her three 
lights at the time testiûëd. to by the wituesses from the bark> she 
would bave crossed the bark's Une astern of the bark, unless she was 
approachiïig her at an acute aûgle; or, in other words, if the steamer, 
when ûrst seeu from the bark, was, as the libel states, coming for 
the stem part of the starboard quarter of the bark, she must hâve 
crossed the Une on which the bark was sailiïig a considérable dis- 
tance astern of the bark, unless she was coming at an angle much 
more acute than that made by the course of the bark, and a Une 
drawn two points abaft her beam; that as, on the theory of the dia- 
grams, the witnesses for the libelants testiûed untruly in sayihg that 
they saw the green light of the steamer as well as the other two lights 
immediately on discovering her, their testimony as to the course of the 
bark was not to be relied on; that the whole theory of the case as 
made by the witnesses for the libelants, and as illustrated by th6m 
on libelants' Exhibit A, proceeded on the view that the steamer was 
coming up with the bark from a point far astern of the. points abaft 
her beam; and that to décide the case on the new theory presented 
by the argumentatire diagrams would be to contradict the fourth 
article of the libel, and the testimony of the witnesses for the libelr 
ants, to discrédit libelants' Exhibit A, used and swom to by thos© wit- 
nesses before the oommissioner, and to demonstrate that their state- 
ments that they ever saw the green light of the steamer were untrue. 

The district judge, in bis opinion, holds that the steamer was not 
approaching the bark from ait on a course that rehdered it impossible 
for her to see the green light of the bark sooner than àhe did. He 
ao holds because the answer states that the course of the steamer 
was W. by N. J W., (that is W. ^ N.,) and also states that the 
wind was W. by N., and also states that the speed of the steamer was 
between eleven and twelve knots an hour, and beûaase on those facts, 
and the facts that the speed of the bark was from fOur to five knots 
an hour, and that she was bound to the westward and was sailing 
close on the wind, so that her course must hâve beeû>from N. to N; 
by W., her green light, which was so arrangea as to show two points 
abaft the beam, must hâve been visible to the steamer a considérable 
périod of time before it was discovered by thOse in charge of her, and 
in abundanttime to enable her toavoid thé bark. 

The application to amend the answer is o]^posed by the libelants, 
on an af&davit made by their proctor stating that in his oral ' argtt- 
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ment before the district court he laid great stress on the direction 
of the wind and the course of the steamer alleged in the answer; 
that in his printed brief, afterwards submitted, he discussed the 
course of the steamer and argued that her correct course was that 
alleged in the answer ; that this brief was replied to by the proctor 
for the claimant ; that after the interlocutory decree was entered a 
commission was, in September, 1881, issued to Norway to prove the 
damages,, and was executed and returned in December, 1881; that 
the purpose of amending the answer is to defeat, if possible, the 
findings of the district judge as to the relative coursés of the vessel, 
the direction of the wind, the eharacter af the lights seen on the bark 
by those on the steamer, andother particulars; that ail the witnesses 
on both sides agrée in fixing the wind a,s W. by N., and there is not 
a witness in the case who says that the wind was W. by S; that as 
to the course of the steamer the claimant bas had ail the informa- 
tion it now has since the évidence of the witnesses for the claim was 
takèn in September, 1879; that no suggestion or application has ever 
been made until the présent time to change the allégations of the 
answer as to the course of the steamer and the direction of the wind ; 
that the witnesses for the claimant do not agrée as to the course of 
the steamer; that the district judge having taken the course of the 
steamer to be that alleged in the answer, the claimant acquiesced 
therein while the case remained in the district court; and that to 
permit the amended. answer to be now filed would be a hardship to 
the libelants, "whose witnesBes hâve seattered to différent parts of the 
world, rendering it impossible to seeure their attendance again. 

It is plain that the averments of the answer as to the direction of 
the wind and the course of the steamer were beld by the district judge 
to be conclusive to show that the green light of the bark was open to 
the steamer. But if the course of the steamer was W. by N. ^ N., 
and the wind was as far to the southwardas W. by S., and the course 
of the bark was as far to the westward as N. W. by N,, or six points 
from the wind, the i the course of the steamer was three points and 
three-^uarters from the course of the bark, or at an angle of a little 
over 42 deg. to it. If the bark's course was N, W. by N., her green 
light showing two points abaft her beam on the starboard side would 
not be visible to the steamer heading W. by N. J N. Even if the 
course of the bark was N. by W., the approach of the steamer, if she 
was heading W. by N. i N., was from a direction a quarter Of a -point 
abaft of a line running from the bark two points abaft her beam, and 
thua from a direction almost coincident with the line of the green 
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light of the bark, so as to make necessary only a slight yariation either 
■way to tfarow the steamer on the dark side or the light side of that 
Une. In fact, with the steamer heading W. by N. J N., any heading 
of the bark to the westward of N. | W. would make her green light 
invisible to the steamer. 

A careful examination of the évidence on both sides has led me to 
the conclusion that the steamer approached the bark on a Une more 
than two points abaft the beam of the bark, so that the green light 
of the bark was not visible to the steamer. When Larsen, the man 
at the vyheel of the bark, took her wheel, the wheelsman whom he 
relie ved gave him the course, not by the compass, but "by the wind;" 
that is, as close to the wind as the bark woulcl lie and sail with her 
sails fuU. He is asked, in that connection, if he noticed her course 
by compass, and he says "Yes," and that she was "N. by W. and N. 
J W. there between." This w^a apparently when he first took the 
wheel, and he does not say that he looked at the compass again. 
He had no occasion to do so, as he was steering by the wind. He 
says that the wind was about W. by N. 

The coneuxring testimony of ail the witnesses for the libelants 
is that the lights of the steamer appeared from abaft the starboard 
beam of the bark. Anderson marks the direction of the lights, and 
Larsen marks the direction of the blow. Thèse Unes make an acute 
angle of not over three points with the course of the bark. The 
angle of approach and the angle of collision were about the same, 
for the bark did not change her course, and the porting of the 
steamer's wheel did not materially change her course. AU the évi- 
dence from the bark shows that the steamer approached at an acute 
angle on the quarter from aft. As ail her lights were visible to the 
bark for several minutes, if she had been appproachin^ at near a 
right angle she would bave gone astern of the bark. The bark must 
hâve been crossing obliquely the course of the steamer, ahead of the 
steamer, in the path in which ail the steamer's lights were visible. 
The inévitable conclusion to be drawn from the many concurring 
facts testified to by the witnesses from the bark outweighs the state- 
ment of Larsen as to his observation of the compass course of the 
bark. 

The évidence from the steamer shows that the second and fourth 
officera on the bridge, and two lookouts at their posts forward, were 
looking out ahead during the last four or five minutes before the col- 
lision, and that no one of them saw any light on the bark. It eer- 
tainly would hâve been seen by some one of them if it had been within 
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range, unless ail were négligent and inattentive. The évidence show» 
that they wer^ not inattentive, and yet they saw nothing of the light 
untU the steamer was eo close upon the bark that the collision hap- 
pened, although the most prompt measures to ayoid it were imme- 
diately taken by the steamer. What was seen when it was seen was 
not the light distinct and green, but only a shimmer or glimmer or 
sheen or halo, without clear impress of color. The second officer 
instantly ordered the helm hard a-port and blew the whistle. Four 
of themenonthe bark heard the whistle justbefore the collision, 
and some time after they had first, seen th© lights of the steamer., 
The conclusion from the whole testimony as to what Zimmering, the 
starboard-bow lookout, did is, that he reported the light by singing 
out from forward and not by going to the bridge, just after the whistle 
was blown. That the light was first discovered from the bridge is 
consistent with the fact that it was a feeble sheen, hovering on the 
edge of the line of possible vision, and just coming into view beyond 
it, as the steamer' moved onward, and more quickly visible from am 
élévation. To hold that the steamer, was approaching from forward 
of abeam, requires it to be held that the four men of the steamer 
failed to see the green light of the bp^rk, plainly visible a long distance 
ôff, and failed to observe it at ail until a collision with the bark was 
unavoidable. This latter conclusion also results from holding the 
claimant to the averments in the answer as to the direction of the 
wind, involving the course of about N. by W. for the bark, without 
permitting such amendments of the answer as will accord with the 
proved facts, and yet will not change the issues actually tried in the 
court below on the évidence, and presented for trial in this court on 
the same évidence. 

On ail the testimony from both vessels, the conclusion is irrésisti- 
ble and undoubting, that the steamer was approaching on a line 
more than twp points abaft the starboard beam of the bark, so that 
her green light was not open, and thepe was nothing to indicate her 
présence till her sails or huU should be seen, or the steamer sbould 
run beyond the limit-line of the light. It follows inevitably that the 
statement in the answer as to the direction of the wind is erroneous. 
None of the witnesaes from the bark make out that with the light 
breeze at the time the bark was sailing on a course within eight 
points of the wind. To hide her green light from the steamer, with 
the course of the steamer W. by N. ^ N., as it clearly was, the course 
of the bark was not to the northward of N. by W. W. by S. is eight 
points from N. by W. The aim of the bark was to sail as close to 
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the wind as she could, boond as she was to the westward, and aûy 
heading by her to the westward of N. by W., by her sailing doser to 
the wind than eight points, or by the wind drawing more away, 
tended to hide her green light more oertainly from the steamer* It 
was an easy matter for those on the steamer to mistake the direction 
of the light wind. To the steamer, with its speed, the light wind 
would seem nearly ahead. The libel states no more definite direction 
of the wind than that it was "from the westward." 

Griticism is made on the non-production as a witness of the port 
lookout on the steamer; but it is shown that he beoame insane and 
was discharged before the witnesses from the steamer were examined. 

The case is a proper one for allowing the proposed amended answer 
to be filed. The statement of the answer as to the course of the 
steamer is shown to hâve been an accidentai error. Its statement as 
to the wind should be allowed to becorrected as proposed, in view of 
ail the established facts. The other amendments in the answer accord 
with the facts proved, and do not change the issues tried in the court 
below. It is not claimed that the libelants hâve any new or différ- 
ent testimony to produce. The witnesses on both sides were none of 
them examined before the district judge. The déposition of the 
fourth officer of the steamer, not produced before the district court, 
but produced before this court, strengthens the case for the steamer. 
In view of the conclusive force' which the district judge gave to the 
averments and admissions in the answer, the case, on the amended 
answer and the évidence, does not fall within the principle of the 
cases where the dispute being one of fact, and the évidence being 
conâicting, and the witnesses having been examined in the présence 
of the district judge, the circuit court will not disturb the finding 
below. 

The bark was clearly in fault in not making knowu her présence 
to the approaching steamer. Those on the bark saw the three lights 
of the steamer advancing in a direction and with a persistence indi- 
cating that the steamer did not and could not see the green light of 
the bark, or be aware of the présence of the bark. Under thèse cir- 
cumstances it was the duty of the bark to indicate her présence by 
eome means. The exhibition of a light flashing or flaming up would 
hâve done so. Other means might hâve done so. Any proper means 
used seasonably after those on the bark saw the steamer approaching 
would hâve arrested the course of the steamer or hâve enabled her 
to avoid the bark. 
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The speed ot the steamer was not improper -whan the weather was 
Buch that proper lights could be seen from one to two miles ofif wben 
within range. The steamer had a right to assume that a vessel which 
she was overtaking, and whose lights were invisible to her, and who 
could see her advancing lights, woiild make known her présence in 
season for a steamer going at not more than ordinary océan speed in 
such weather to avoid a collision, The order of hard a-port on the 
steamer produced no material change in the i course of the steamer, 
and did not contribute to the collision. At the distance off at which 
the steanî«r ported there was clearly no chance of avoiding the col- 
lision by starboarding, and in view of the angle at which the steamer 
was approaehing there was a chance of less disaster to the bark by 
reducing that angle by porting than by increasing it by starboarding. 
The steamer stopped and reversed instantly on seeing what there was 
of the light, and that was seen as soon as could be seen. 

The libel must be dismissed, with costs to the claimant in both 
courts. 



Motion for rehearing having been made, the foUowing opinion wac 
handed down: 

G. Van Santvoord and Henry T. Wing, for libelants. 

W. G. Choate, for claimant. • 

Blatchford, Justice. I bave carefuUy reviewed this case and see 
no reason for altering the findings and conclusions and décision here- 
tofore made in it by me. [After commenting in détail upon the fresh 
findings of fact and conclusions of law proposed by the libelants, 
the court goes on to say:] It is a proper conclusion, from ail the 
testimony in the case, that the seeing of the light of the bark, the 
order to hard a-port, the whistle, and the order to stop and back at 
fuU speed, foUowed each other in immédiate and rapid succession, 
as rapidly as they could be given, and in the above order. There 
was no interval between the whistle and the order to go full speed 
astern. There was no interval between the order to go half speed 
astern and to go full speed astern. * * * • 

The suggestion that the purport and effect of the évidence were 
misapprehended by the court from want of proper référence to the 
testimony, does not, on full considération, seem to be a correct obser- 
vation, and it does injustice to those who represented the libelants 
as counsel on the first hearing in this court. The case could not 
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have jbeen presented with more thoroughnesa an d ability on the part of 
the libelants than it was then presented, and any failure of succesa 
thon was because the case was not with the libelants, and not be- 
cause of any incompetency or inadequacy of counsel. 

It is not perceived that the court erred in deciding that the course 
of the bark was further to the westward than N. by W. The course 
of the steamer being fixed at W. by N. J N., the course of the 
bark depended on the direction of the wind. What her course was ia 
to be determined by ail the évidence bearing on the point as to 
whether the line of approach of the steamer was a Une more thau 
two points abaft of the starboard bèam of the bark, as we]l as by the 
direct évidence that the course- of the bark waB so and so, and that 
the direction of the wind was so and so. Nor is it perceived that the 
court erred in deciding that the line of approach of the steamer was 
such as to shut out the green light of the bark. No fôundation is 
seen for the theory that the steamer eircled round to the northward, 
and followed up the bark till she overtook her. The porting of the 
wheel of the steamer hard a-port did not change her course to anymate- 
rial extent before the collision. The vessels were very close together 
before th« light of the bark was seen at ail by those on the steamer. The 
évidence shows that there would'have been no différent reâult if the 
order to reverse at full speed had preceded the order to hard a-port. 
Moreover, as the çoncealment of the bark by herself from the steamer 
till the flash of the hark's light appeared created a necessity for the 
steamer to suddenly détermine what the light \fras, andivhat to do in 
the emergency, when the vessels were very close togetl^er; and as the 
officer in charge of the steamer believed that the light was the white 
light of a steamer, and acted onihatbelief, and so ported to the light 
seen on his port bow, his error of judgment, if any there was in so 
porting before reversing, cannot be imputed to the steamer as a 
fault. 

The évidence is that four of the men on the bark heard the steam- 
er's whistle just before the collision, and that they heard that whis- 
tle some time after they had ^rst seen the steamer's lights; and, as 
that whistle marks the time when the bark's light was first seen front 
the steamer, there is no fôundation for the view that the steamer saw 
the light of the bark before the bark saw the lights of the steamer; 

No error is perceived in the conclusion that there was a proper 
lookout kept on the steamer. Ail the questions involved in this case, 
which seem tphave a bearing qn.the issues, were so fuUy considered 
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in the decisioa beforè filed, that'ït is not deeined nécéssàry to enlarg» 
on them. The application for ia rehearing is denied. 
September 9, 1883. 

See same case iu district court, 8 Fe». Rep, 172. 



Cash op thb Ohinesb Cabin Waiteb. 

In re Ah Sing. 
lOireuit Court, D. OaUfornia, August 27, 1882.) 

L OHINBOT! LABORBKS— PHOHIBITION — ACT 6F CONSHKaS CONSTETrBD. 

The prohibitioa of the act at congress upon any master of a vessel bringlng 
into the Onited Stateg any Cbinese laborer from any foreign port or place, 
means, from bringihg any ChiÂi^se laborer embarking at a foreign port or 
place, and does not ftpply to the bringlng of a laborer alfeady on board of the 
vessel when it tottchea at a foreign port. 
X Bamb— Tbmpoeary Absencb— RiaHT to RaTUBH, 

The objeot of the prohlbitory act of congress was to prevent the further inunl- 
gration of Chlnese laborers to the United States, not to ezpel those already 
hère. It even provides for the retum of such laborera, learing for • tempo- 
rary period, upon their obtaining œrtificatea of identification. 
S. Americah Vebsei.— Pabt of Unitbd Btatbb Teeritobt. 

A person shipping on an American vessel as one of the crew ia within the 
jurisdiction of the United States. An American vessel is deemed a part of the 
territory of the state within which its home port ia gituated and as auch a 
part of the territoiy of the United Statea. 

On Hdbeat Corpua. 

Philip Teare, Dist. Atty. 

McAUister <£ Bergin, for petitîoner. 

Milton Andros, for captain. 

Before Field, Justice, and Sawtbb, C. J. 

PiBLD, Justice. The act of congress of May 6, 1882, "to exécute 
certain treaty stipulations relating to Chinese," déclares in its first 
section that after the expiration of 90 days from its passage, and for 
the period of 10 years, "the coming of Chinese laborers to the United 
States" is suspended, and that during such suspension "it shall not 
be lawful for any laborer to corne, or having so come after the expir< 
ation of said 90 days, to remain within the United States." 

Its second section enacts : 

"That the master of any vessel who shall knowingly bring within the 
United States on such vessel, and land or permit to be landed, any Chinese 
laborer from any foreign port or place, shall be deemed guilty of a mlsde- 
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meanor, and, ,oii conviction thereof, shajl be puniahed by a fine of not more 
than $500 for each and every such Chinese laborer so brought, and also be 
iTûprisoned for a term ilôt exceeditiig one year." ^ 

The third section declare9 that thèse provisiong ehall not apply to 
Chinese laborers whp_were in the Ujnited States on,' the seventeenth 
of Novembep, 1880, or who shall hâve çom» before the expiration of 
90 days from the passage of the. aet, and who sh^ll produoe to the mas- 
ter of the vessel and the coUector of the port certain prescribed cer- 
tificates of identificfttipn, containii^g the pâme,, âge,. occupation, last 
place of business, ^pd physioal; mairies: or pecuUarities of the laborer. 

Section § reiinji^esthe master of aje^el arriving from anyforeigjx 
port or place, at the time he delivers ai ;mamfest of the cargo or re- 
ports the entry of iis vessel, to délivrer to the <5pllector of the district 
a separate iist of ail Chinese passengers "takehon board his vessel at 
any foreign port or place, and aU sucb passengers on board the vessel 

at that time/' , , ; 

Other sectipos contain varions provisions to secure the enforce- 
ment and présent the évasion of the clan^es prohibiting the immi- 
gration of Chinese laborers; but they are not material to the dispo- 
sition of the question presenj;ed on this application. ,, 

The petitioner is a subject of tlie emperor.of. China, and allèges 
that he came toCalifornia six years agp, and bas since resided in the 
state; that for some months past he has been emplpyed as a seaman 
on board the steam-ship City of Sydney, which departed. from the 
port of.San Francisco on the.eighth of May last, bpund on a voyage 
to Australia, and returned to this part on the eighth of this month ; 
that since its return the captain has refused tp allow him to land, 
and detains him on board, in contravention of the constitution of the 
United States, and of the treaty between this country and China. • 

The captain of the steam-ship returns that he detains the petitioner 
on board of his vessel, and refuses to allpw him to land, by reason of 
the prphibitory and punitive provisions of the act of congress which 
•we bave cited. He also sets forth ail the facts cpnnected with the 
employment of the petitioner, stating that he shipped on board of the 
steam-ship at the port of San Francisco on the fifthof May last as a 
cabin waiter; that the vessel is employed in carrying the mails of 
the United States and of certain foreign powers, as well as passen- 
gers and merchandise, between the port of San Francisco and the 
ports of Sydney, in New South Wales, of Auckland, in New Zealand, 
andHonolulu, in the Hawaiian Islands j that he signed shipping arti- 
é\^^ bindiug himself to go as one pf the crew on a ypyage from San 
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Francisco to Sydney and back, and went on board of the vessel in 
pursuance of the contract ; that the vessel departed from this port 
on the eighth ôf May last, arrived at Sydney on the fourth of June» 
left Sydney on the thirteenth of July, and arrived at San Francisco 
on the eighth of this month, having touched at the ports of Auckland, 
in New Zealand, and Honolulu, in ihe Hawaiian Islands, the peti- 
tioner being ail the time on board in his capacity as cabin waiter 
under his contract. 

Thè question presented is whether the petitioner is within the class 
of laborers whose landing in the United States is prohibited by the 
act of congress. The 90 days after its passage etpired on the fourth 
of August. The captain of the veSsel is désirons of obeying the law, 
and is not actuated by any personal feeling in restraining the peti- 
tioner. He is also under this embàrassment : he is bound by his con- 
tract to return the petitioner to the port of shipment, and this implies 
that he shall land him. The détention, if unlawful, renders him 
liable to both civil and criminal prosecution. He théfefore asks the 
direction of the court as to his duty; and, with the consent of his 
counsel, the district attorney has been heard in support of bis action. 

We do not, however, find any diflSculty in arriving at the meaning 
of the act. Its provisions are plain. The master of a vessel is pro- 
hibited from bringing within the United States, and landing or per- 
mitting to be landed, any Chinesè laborer from any foreign port or 
place; and that means, from bringing any Chinese laborer embark- 
ing at a foreign port or place. Thé prohibition does not apply to the 
bringing of a laborer already on board of the vessel when it touches 
at a foreign portJ When we speak of merchandise as brought from 
a foreign port, the port of shipment is always understood, and not 
any intermediate port at which thè vessel bringing the goods may 
hâve stopped. This îs the common understanding of the terms by 
marchants, and is the interprétation given to them by the courts. 
They must be held to hâve the same raeaning when used with référ- 
ence to the importation of persons from a foreign port, as when used 
with référence to the importation of goods. The eighth section of 
the act confirms this view, if it needed any confirmation; that 
requires the master of the vessel to deliver a list of Chinese passen- 
gers "taken on board his vessel at any foreign port or place." It is 
the laborers thus taken on board that the master is prohibited from 
bringing into the United States. 

Any other construction would compel a master of an American 
vessel, leaving a port bf the United States with a Chinese seamen or 
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waiter, to send hîm adrift at a foreign port at which thé vessel might 
touch, and prohibit the master from bringing him back in accordance 
•with the bond which he is required by existing law to exécute. Eev. 
St. § 4576. 

The object of the act of congresB was to prevent the further immi- 
gration of Chinese laborers to the United States, not to expel those 
already hère. It even provides for the return of such laborers leav- 
ing for a temporary period, upon their obtaining oertificates of iden- 
tification. It -was deemed wise polioy to prevent the coming among 
us of a class of persons who, by their dissimilarity of manners, 
habits, religion, and physical characteristics cannot assimilate with 
our people, but must forever remain a distinct race, creating by their 
présence enmities and conflicts, disturbing to the peace and injurions 
to the interests of the country. But it was not thought that the few 
thousands now hère, scattered, as they must soon be, throughout ail 
the States, would sensibly disturb our peace or afîect our civilization. 

And in this connection it should not be overlooked that the peti- 
tionerj while on board the steamship as one of its crew, was within 
the jurisdiction of the United States, at ail times under their protec- 
tion, and amenable to their laws. An American vessel is deemed to 
be a part of the territory of the state within which its home port is 
situated, and as such a part of the. territory of the United States. 
The rights of its crew are measured by the laws of its state or nation, 
and their contracts are enforced by its tribunals, Crapo v. Kelly, 16 
Wall. 610. A foreign jurisdiction, even for offenses committed by her 
crew on board of her in a foreign port, except where the offense is 
against the law of nations, does not attach unless the acts affect the 
peace of the port, or persons disconnected from the vessel. 8 Op. 
Atty. Gen. 73. It would be, therefore, a singular circumstance in 
the législation of the country if the act of congress had been so 
framed that a subject of China, by his temporary employment on an 
American vessel sailing from an American port, was deprived of the 
right of résidence acquired under the treaty with his country. Only 
the clearest language would justify such a conclusion. Nothing in 
the act requires it. Whenever the United States intend to eject any 
person from their jurisdiction they will undoubtedly express their 
purpose in plain terms. 

The district attorney urges against the construction we give that 
it will open the door to évasions of the law, contending, that it will be 
impossible to prevent Chinese in a' foreign port fromtaking the place 
V.13,no.6— 19 
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of those shipped hère, onless certificates of identification, mentioned 
in the aot, be exacted from them. The answex to this position is, 
that for importing other laborers by such évasions, equally as for 
importing prohibited laborers without any attempt to substitute them 
for others, the law bas provided a penalty; and it would be impossi- 
ble for the master violating the law to escape détection and punish- 
ment. Independently of this considération, the law touching the 
shipment of crews requires that a liât of the men shall be furnished 
to the coUector by the master of every vessel, which shall contain 
substantially the same particulars of description of every one, which 
the act of congress exacts in the certificate of identification of the 
Chinese laborer, who may wish to return to the country. But if the 
act of congress were defective, as we do not think it is, in providing 
the necessary means of identifying Chinese laborers shipping as sea- 
men, the defect would not change the plain meaning of the sections 
cited. 

We are of opinion that the petitioner is not within the prohibition 
of the act of congress, and that his restraint by the captain of the 
steamship is unlawful. He must therefore be discharged. 

Ordered accordingly. 

Note. The bond required by this section does not embrace the case of a 
vessel sold in a foreign port, and which does not return to the United States. 
Montéll V. U.S. Taney, 24. The aot applies only to a case of voluntary sale, 
and not a sale rendered necessary by misfortune. The Dawn, 2 Ware, 121. 
Nor does it apply to cases where the seaman is lawf uUy separated from the 
vessel, or is separated from her without fault of the master or owner. Mon- 
téll V. U. 8. Taney, 24. It applies to those cases only where the vessel returns 
to the United States; to cases where the seamen continue subject to the lawful 
authority of the master, and where it is in his power to bring them home. Id. 
Whether the bond is intended to be given for seamen, even if shipped in the 
United States, who by the terms of their engagement are entitled to be dis- 
charged abroad, guœre. U. S. v. Parsons, 1 Low. 107. The statute must be 
construed with the aid of its other parts, and it eannot be held to require the 
master to return to the United States foreign seamen shipped at their own 
home for a particular cruise, the voyage ending where it began, and discharg- 
ing there according to the terms- of their contract, though without the con-' 
sent of the consul. U. 8. v. Parsons, 1 Low. 107. Seamen discharged from 
an American vessel in a foreign port may bring an action in admiralty against 
her owner to recover their portion of the three-months' wages required to be 
paid by act of congress, {pustin v. Murray, 5 Ben. 10;) and it is immaterial 
what were the terms of the agreement signed by them, or whether the dis- 
charge was at the termination of their agreement or before its termination. 
{Tingle v. Tucker, Abb. Adm. 519 ;) nor is it material who are the particular 
owners of the vessel, provided she is owned by citizens of the United States, 
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(U. 8. y. Harwood, 3 Sutnn. 14) But an actiou can be maintained by a seaman 
discharged in a foreign port with Ma own conaent, (Ogden v. Cox, 12 Johns. 
143 ;) but the certiflcate of the consul, to excuae the màster, states that he waa 
left in the foreign port witt hifl consent. U. 8, v. Ba/rstow, 1 Paine, 336. A 
ahipmaster sued on hia bond may give paroi évidence of a consul's certiflcate 
autborizing the discharge of one of his crew, ou satisfactory proof that such 
paper was once in existence and has beeu lost. U.S. v, Parsons, 1 Low. 107. 
Where a master by deceit or collusion procures the discharge of a seaman at 
a foreign port, he can claim no beneflt or imm unlty under it. Tingle v. TuoTcer, 
Abb. Adm. 519. He cannot discharge seamen abroad unless the vessel is 
condemned or sold or wrecked. Burke v. Bvitman, 1 Low. 191. Where the 
voyage is brokea u;* without necesaity on a foreign voyage, and seamen are 
discharged without payment of the three-months' wages, the court will, on a 
libel of the seamen, compel the owner to pay such wages, — two-thirds to the 
seamen and one-third for the use of the United States. Pool v. Welch, Gilp. 193- 
The seamen are entitled, on a voyage broken up in a foreign country, to wages 
till their return, and are not bound to work their way back as seamen on the 
vessel belonging to the same owner. Burke v. Buttman, 1 Low. 19. In the 
absence of a contract the master is under an ùnplied contract to return the 
seamen to the port of shipment. Worth v. The Lioness No. 2, 2 McCrary, 208. 
It may be doubted whether the intention of congress waa to require or permit 
the payment to be made elsewhere than to the consul at the place of dis- 
ebarge. Pool Y.Welch, Gilp. 193. Generally, when the performance of a con- 
tract haa become impossible by a fortuitous event, the parties are discharged 
trom its obligations. ïhe Bavm, 2 Ware, 121.— [Ed. 
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In re Ah Tib and others. 

(CVr««t( Owrf, D. Oaiiforaia. Angust 29, 1882.) 

GHDnsBE Labobebs— luuiaBATioK — ^PsoniBrrioN. 

The prohibition upon the master of a vessel, contained Intheact of congress 
restraining the immigration of Chinese laborers, from bringing within the 
United States, from any foreign port or place, any Chinese laborer, was in- 
tended to prevent the importation of such laborers from the foreign port or 
place, — laborers who there embarked on the vessel,— and does not apply to 
bringing a Chinese laborer already on board hia vessel when touchiug at a for- 
eign port or place. 

Matter of Ah Sing, ante, 286, afflrmed. 
Bkamkn— On Ambbicah' Vessbij. 

While on board an American vessel a Chinese laborer is within the Jnrisdic- 
tion of the United States, and does not lose by his employmeat the right at 
résidence hère previously acquired under the treaty with China. 

Matter of Ah Sitig, ante,3Se, afflrmed. 
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S. Bamb— NoT CHAiraED by Tbmpobabt Absknck. 

The ttatus oE a person employed on an American vessel Is not changed by 
the fact that he is permitted by the oaptain to land for a few hours at a for- 
eiga port or place, and a Chinese laborer on an American vessel cannot be held 
to lose his résidence hère, se as to corne within the purview of the prohibitory 
act of congress, by a temporary entry upon a foreign country. 
4. Statutoby Construction. 

Ail laws should be so construed, if possible, as to avoid au unjusi or au ab- 
surd conclusion. 

McAllister d Bergin, for petitionera. 

Milton Andros, for the captain. 

Before Field, Justice, and Sawyer, C. J. 

FiELD, Justice. The petitioners are part of the orew of the Ameri- 
can steam-ship City of Sydney. Their case is substantially like that 
of Ah Sing, the Chinese cabin waiter of the same vessel, recently 
before us on habeas corpus.^ It differs in only one particular. Like 
him, they are Chinese, and like him they shipped on board of the 
steam-ship on the fifth of May last, signing at the time articles bind- 
ing themselves to go as part of its crew on a voyage from San Fran- 
cisco' tô Sydney and hack. One of the petitioners served on board as 
a BcuUion; the others, as waiters or pantrymen. The vessel departed 
from this port on the (eighth of May, arrived at Sydney on the fourth 
of June, left Sydney on the fourteenth of July, and arrived hère on 
the eighth inst., having touched at the ports of Auckland, in New 
Zealand, and Honolulu, in the Hawaiian Islands. At Sydney the 
petitioners, on several occasions, by the written permission of the 
captain, went on shore and remained a few hours, without, however, 
severing or intending to sever their connection with the vessel as part 
of its crew. This fact is the only one distinguishing this case from 
that of Ah Sing. We there held that the prohibition upon the mas- 
ter of a vessel, contained in the act of congress, to bring within the 
United States from a foreign port or place any Chinese laborer, was 
intended to prevent the importation of such laborers from the foreign 
port or place, — laborers who there embarked on the vessel, — and did 
not apply to his bringing a Chinese laborer already on board of his 
vessel touching at the foreign port. We also held that while on 
board the American vessel the laborer was within the jurisdiction 
of the United States, and does not lose, by his employment, 
the right of résidence hère previously acquired under the treaty with 
his country. 

The statm of the petitioners and their relation to the vessel were 
not changed in any respect by the fact that they were permitted by 

' Ante, p. 286. 
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the captain to land for a few hours at the port of Sydney. They 
•were bound, by their contraet of shipment, to return with the vessel ; 
and the captain was bound to bring them back. He could net hâve 
forced them ashore in a foreign port; nor could he hâve abandoned 
them there. Had he done either of thèse things, he would hâve ren- 
dered himself liable to criminal proseeution. An act of congress 
passed more than half a century ago, and re-enacted in the Eevised 
Statutes, déclares that "every master or commander of any vessel, 
belonging in whole or in part to any citizen of the United States, 
who, during his being abroad, maliciously, and without justifiable 
cause, forces any oflGicer or mariner of such vessel on shore in order 
to leave him behind in any foreign port or place, or refuses to bring 
home again ail such officers and mariners of such vessel whom he 
carried out with him, as are in a condition to return and williug to 
return when he is ready to proceed on his homeward voyage, shall 
be punished" by fine and imprisonment. The fine may extend to 
$600, and the imprisonment to six months. Eev. St. § 5363. The 
terms "officers and mariners, " hère used, apply to ail persons, other 
than the captain, employed under shipping articles on the vessel in 
any capacity. 

In U. S. V. Coffin, 1 Sumn. 394, Judge Story was called upon to 
construe this act, and he held that the "home" referred to was not 
the home of any seaman, native or foreign, but the home port of the 
ship for the voyage. 

In another case {Matthews v. Offley, 3 Sumn. 125) the same dis- 
tinguished judge had occasion to consider the circumstances under 
which a foreign seaman, who had acquired a résidence in the United 
States, and had been engaged in the merchant service, could be 
deemed to hâve abandoned that service, so as to justify the captain 
of another vessel in refusing to bring him home from a foreign port 
as a destitute seaman, by direction of the consul; and the judge 
said that some overt act on the seaman's part, such as engaging in 
a foreign service, or resuming his original native oharacter, or dis- 
owning his American character and domicile, seemed indispensable 
to rebut the presumption that he still attached himself to the Ameri- 
can service. Something equally indicative of an intention on the 
part of a Chinese laborer who had shipped on an American vessel 
as one of its crew in an American port, to abandon the service of 
the ship and his résidence in the United States, would seem to be 
necessary to justify the master in refusing to bring him back. The 
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law of eongress as to the duty of the master in this particular bas 
not been, in terms, repealed by the act restraining the immigration 
of Chinese laborers; and the purpose of the latter act does not require 
us to hold that the former is repealed by implication. A Chinese 
laborer on an American vessel cannot be held to lose his résidence 
hère, so as to corne within the purview of the act, by such temporary 
entry upon a foreign country as may be caused by the arrivai of the 
vessel on her outward voyage at her port of destination, or her touch- 
ing at any intermediate port in going or returning, or her putting 
into a foreign port in stress of weather. And we should hesitate to 
say that it would be lost by the laborer passing through a foreign 
country in going to différent parts of the United States by any of 
the direct routes, though we are told by the counsel of the respondent 
that a Chinese laborer, having taken a ticket by the overland iraUroad 
from this place to New York, by the Central Michigan route, which 
passes from Détroit to Niagara Falls through Canada, was stopped 
at Niagara and sent back, as within the prohibition of the act of 
oongress, and on his attempting to retrace his steps was again 
Btopped at Détroit. A construction which would justify such a 
proceeding cannot fail to bring odium upon the act, and invite 
efforts for its repeal. The wisdom of its enactment will be better 
vindicated by a construction less repellant to our sensé of justice 
and right. 

Ail laws should be so construed, if possible, as to avoid an unjust 
or an absurd conclusion. "General terms," said the suprême court, 
in a case before it, "should be ao limited in their application as not 
to lead to injustice, oppression, or an absurd conséquence. It will 
alwS'ys, therefore, be presumed that the législature intended excep- 
tions to its language which would avoid résulta of this character. 
The reason of the law, in such cases, should prevail over its letter." 
U. 8. V. Kirhy, 7 Wall. 482. So the judgea of Engiand construed 
the law which enacted that a prisoner breaking prison should be 
deemed guiltyof a felony, holding that it did not apply to one break- 
ing out when the prison was on fire, observing that the prisoner was 
"not to be hanged because he would not stay to be burnt." And in 
illustration of thia doctrine the construction given to the Bolognian 
law against drawing blood in the street is often cited. That law 
enacted that whoever thus drew blood should be punished with the 
utmost severity, but the courts held that it did not extend to the 
Burgeon who opened the vein of a persou falling down in the street in 
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a lit. The application sought to be made of that law to the suigeon 
■was hardly less absurd than some of the applications which, -without 
much reflection, are sought to be made of the act of congress. 
The petitioners must be discharged. Ordered accordingly. 



Thh Whistlbe. 
{DisMet Court, D. Oregon. August 81, 1882.) 

New matter In an anawer constituting a défensive allégation should be 
articled and pleaded separately, and not blended with tlie response to any 
article of the libel. - 

2. Exceptions. 

Exceptions to an answer for IngnfBcîency and impertinence are taken for 
entirely différent causes, and tiierefore ttiey oùght not to be taken to the same 
matter, eitber conjunctively or disjunctively. 
8. PiLOT Service— Place ob" Tendbr cf. 

A State may permit or require ita pilots to tender their gervices to înward- 
bound vessels at a greater distance from the sliore thàn three miles, or the out- 
ward limit of the pilot ground. 

4. BAME— OlTEB OF, WHBN SUFFIOIENT. 

The bark Whistler was approaching the mouth of the Columbia river with 
intent to enter and load there as aoon as one of the three pilot tugs sta- 
tioned there should corne out to her without orders to go elsewhere, and 
being met by one of said tugs, without such orders, she was taken in tow 
thereby, and went in ; but on the day before, and while she was standing ofl 
and on about 30 miles from the bar, she was hailed by an Oregon schooner 
pilot, who tendered his services to pilot her in, which were refused. Hdd, 
that the vessel was " bound in the river," within the meaning of the statute 
giving full pilotage for the offer and refusai of such services, and, having af ter- 
wards gone in, the libelant became entitled to auch pilotage. 

Frederick B. Strong, for libelant. 

John W. Whalley, for claimant. 

Deadt, D. J. The libelant, George W. Woods, brings this suit to 
enforce a lien upon the American bark Whistler for the sum of $72, 
for pilotage, arising, as be allèges, as foUows: On March 18, 1882, 
the libelant, being a duly-licensed pilot under the laws of Oregon for 
the Columbia river" below Astoria, hailed the said vessel and offered 
to pilot her across the bar of said river to Astoria, she being then in 
the open sea outside of said bar, drawing nine feet of water, and 
bound for said port, which offer the master of said vessel declined; 
but af terwards, on the same day, "entered said port" under the cûarge 
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of another pilot, by reaaon whereof the libelant became and is en- 
titled to full pilotage — eight dollars par foot draught — from said vessel. 

The answer of the claimant, A. M. Simpson, admits the offer and 
refusai of the libelant's services, but dénies that the vessel was then 
upon the pilot ground, or bound for the port of Astoria, or that she 
ever entered the same, or that the libelant made the first offer to pilot 
her; and allèges that on March 6th the Whistler sailed from San 
Francisco on "a coasting voyage, bound to the mouth of the Colum- 
bia river for orders," to be there received from one of the three tugs, 
naming them, to the effect that he was to take his vessel to Puget 
Sound or into the Columbia river, and if no orders were received from 
either of said tugs, the vessel was to proceed to Knappton, Washing- 
ton Territory, in tow of the first one that came to her, and there load 
with lumber for San Francisco; that when the libelant hailed the 
vessel "she was lying off and on about 30 miles from the mouth 
of the Columbia river, awaiting the arrivai of one of the said tugs," 
and had not received orders from any of them as to "his future 
course;" and that on March 19th one of said tugs hailed said ves- 
sel, without orders, whereupon, in pursuance of his sailing directions, 
the master of the latter requested the tug to tow him to Knappton, 
which was done, when he loaded with lumber for San Francisco. 

The libelant excepts to portions of the answer, setting them out in 
extenso, as insufficient, irrelevant, and impertinent. 

The answer is not articled, but run together in a continuons state- 
ment, without spécial références to the articles of the libel to which it 
relates, but the portions excepted to may be briefly referred to as fol- 
lows: (1) The déniai that the vessel was bound to Astoria or that 
she entered there; (2) the allégation that she came to the mouth of 
the river nnder directions to take orders for her future course from one 
of the tugs ; and (3) that she had not received her orders when hailed 
by the libelant, but entered the river afterwards in pursuance of the 
same and loaded with lumber at Knappton. 

An exception to an answer in admirality ought to specify whether it 
is taken for insufficiency or impertinence. They are very différent 
grounds, and an exception to an allégation for both causes on one or 
the other of them is not good pleading. The former is only allowed 
upon the ground that the answer, so far as excepted to, is not a full 
and explicit response to the allégation or allégations of the libel, while 
the latter merely raises the question of whether the answer is a 
response and défense to such allégation. The California, 1 Sawy. 165. 
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The first of thèse exceptions is not well taken, in any view of the 
matter, The allégations excepted to are clear and explicit, and in 
direct response to the answer. 

If the libelant is of the opinion, as he well may be, that it is im- 
material in this case whether the Whistler was bound to Astoria or 
did go there, so that she entered the river, he should not hâve alleged 
the fact in his libel. Having made the allégation and called upon 
the claimant to answer, he cannot object that it is impertinent, even 
if the allégation and answer are both immaterial. The only way to 
get rid of the matter, if it is thought désirable, is to amend the libel 
and omit it. 

The matter embraced in the second and third exceptions is a 
défensive allégation, and, however suffioient as such, is liable to an 
exception for impertinence, because not separately pleaded, but 
blended with the matter in response to the libel. Id. 

But the exceptions were argued by counsel without refeirence to 
this point, and will be so eonsidered. 

K the offer of the libelant to pilot the Whistler was a yalid one, 
the liability of the vessel to him for fuU pilotage is not denied. 

The pilot law of Oregon (Gen. Lawe, 708) prqvides that the mas- 
ter of a vessel may pilot her "from outside the Columbia river bar 
into said river," but he shall "pay to such pilot as shall first offer 
his services outside of the bar fuU pilotage," which, by the same 
law, (p. 707,) is eight dollars per foot draught for the first twelve 
feet. 

Some effect prejudicial to the offer of the libelant is attempted to 
be giveu by the answer to the fact, as therein alleged, that it was. 
made at some distance beyond the bar — say 30 miles. No authority 
has been cited on the point, and but little attention paid to it on the- 
argument. There is no provision in the Oregon law defining the 
limit of the bar pilot ground outwardly, further than what is impliedi 
in the use of the phrase "Columbia-river bar," (Gen. Laws, 706;) but 
it is implied, both from usage and the law, that a pilot may cruise- 
beyond that, for it is provided, (Id.,) that the pilots on the bar shall 
keep a seaworthy boat "to cruise outside the bar," and an incoming; 
vessel is made liable for full pilotage to the firet pilot who offers his 
services outside of the bar." Id. 708. 

While it may be that the state cannot extend the pilot ground at 
the mouth of the river indeflnitely into the sea, and probably not 
further than three miles beyond the headland, il; does not foUow that 
she may not permit and require her pilots to cruise for vessels at a. 
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much greater distance from the shore, nor that an offer of pilot serv- 
ice to be performed on the pilot ground, made at such distance, to 
a vessel bound in the river, is not valid and effective, as if made 
within three miles of the shore. 

lu Lea V. Ship Alexander, 2 Paine, 468, Mr. Justice Wayne says 
that the term "cruising ground" is not synonymous with "pilots' 
water or pilotage ground." 

" By pilote' cruising ground la meant that distance eut in the sea along a 
certain extent of coast that pilots cruiae for vessels bound to ports, inlets, 
harbors, rivers, or bays into which a pilot may take them by bis commission. 
By pilots' water or pilotage ground is meant the access to a bay, inlet, river, 
harbor, or port, beginning at the exterior point where a pilot may take leave 
of an outward-bound vessel, and extending to the place flxed upon by law or 
usage for the anchoragé or mooring of inward-bound vessels." 

In Horton v. Smith, 6 Ben. 264, Judge Benedict, in considering this 
question, says: 

" It is the policy of most pilot laws to induce the pilots to make an early 
tender of their services to inward-bound vessels. * * * State boundaries 
bave been sometimes considered as f urnishing the outward limit, (1 Daly, 
185,) although Sandy Hook pilots are sought for, and their services taken 
much further out than a marine league. In France it bas been adjudged, in 
regard to vessels bound to Havre, that the pilots may board such vessels at 
any time or distance out, and the liability to take a pilot has been adjudged 
to attach to a French ship although she was at the time in English waters, as 
at the Downs. Cour. Cass. D. 1866, p. 303; Caumonte, Traite Pilote, 31." 

The offer, in my judgment, is not insufficient on account of the 
place where it was made. Was the offer invalid because of the direc- 
tion to the master not to enter, if he got orders by the tug to go else- 
where? I think not. The Whistler was bound in the Columbia 
river, subject to a contingency that never happened, and she came in. 
No order was received from the tug, and the vessel, in pursuance of 
the purpose with which she came to the bar, went into the river on the 
voyage in which she received the offer of pilot service from the libel- 
ant. The offer of pilot service was made upon the assumption that 
the vessel was then bound in the river, and also upon the contingency 
that she would go in. If she met orders at the mouth that tumed 
her back, or was foundered or blown away before the pilot service 
was or could be performed, then the offer went for naught. But the 
offer having been made while the vessel was on her way to and ap- 
proaching the mouth of the river with the intent to enter, unlesa 
turned away by a contingency which did not happen, to-wit, an order 
from the tug, and having entered in pursuance of such purpose, it 
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is, m my judgment, an offer of pilot service witbin the letter and 
spirit of the law, and, being refused, entitlea the libelant to full 
pilotage. 

If the law were otherwise, it wonld be very easy to bave an under- 
standing between coasters and the tugs at the mouth of the river by 
whieh the pilota who cruise for vessels in a pilot beat outside would 
be unjustly deprived of ail benefit of their enterprise in hailing ves- 
sels beyond the bar, in favor of the tug pQotswho wait inside in ease 
and safety until they are signaled by the âpproaching vessel. AU 
that is necessary is to give the master directions on leaving port not 
to go into the river until met by a tug, and then to go in with the 
tug and its pilot, unless he there receives orders to the contrary — 
orders which he is certain not to receive, and no one ever expected 
he would. 

Indeed,"whenallthe cireumstances are considered, — thoseof gênerai 
notoriety as well as those set ont in the pleadings, — it is difficult to 
avoid the conclusion that this défense is a mère preconcerted device 
to prevent the schooner pilots from making an effectuai offer of pilot 
service to the Whistler before she was taken in tow by the tug, as per 
préviens arrangement v^ith the owners of both. 

The ezceptiona are allowed. 



Gbeefb. V. CoRTia. 

(DitMet Court, B. D^ New York. JtUy .27, 1882.) 

SBAMEN— DlBCOtJNT OF AbVANCB BECUBITT. 

Where défendant did not ship the seamen, nor employ the shipping agent to 
ehip them, nor was he owner of the vessel, nor did he know of the giving of 
the agreements sued on, the fact that he 'vras aiithorized to collect the inward 
freight, and procure outward freight, and pay the Bhip's disbursements, upon 
the master's certiflcate, does not make him an agent who " authorized the giv- 
ing of the advance gecurity," although he paid the shipping agent's bill on 
which the advances were charged. 

Henry Heath, for plaintiff. 

McDaniel é Souther, for défendant. 

Benedict, D. J. This is an actiop in which, by vîrtne of section 
4534, Rev. St., it is sought to hold the défendant liable for the ad- 
vance wages of three seamen of the ship James Aiken, upon three 
agreements' made by a shipping agent named Haveron, which h ad 
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been indorsed to the libelant. The défendant did not ship the sea- 
men, nor did he employ the shipping agent to ship them. He was 
not the owner of the vessel, nor did he know of the giving of the 
agreements sued on. The fact that the défendant was authorized to 
coUect the inward freight of the vessel, and to pr.ocure for her an out- 
ward freight, and to pay the ship's disbursements upon the master's 
certificate, does not make him an agent who "authorized the giving 
of the advance security" within the meaning of the statute. Nor is 
he made ont to be such agent by the further proof that upon the 
master's certificate he paid the shipping agent's bill in which the 
advances in question were charged. 

If the défendant had employed the shipping agent to ship the men, 
the case would hâve been différent. 

The libel must be dismissed. 



Equity — Injunctîon — Damages— Security. 

BussELL V. Fabley, U. s. Sup. et., October Terin, 1881. Appeal from the 
circuit court of the United States for the district of Minnesota. The case 
was decided in the suprême court of the United States on April 3, 1882. Mr. 
Justice Bradley delivered the opinion of the court afflrming the decree of the 
circuit court. 

An appeal does not lie from an appeal in equity as to the coats merely. 
The circuit court of the United States is not governed in its practice in equity 
by the laws of the state in which it sits, but by therules of practice prescribed 
by the suprême court, and by the circuit court iiot inconsisteut therewith, and 
vvhen thèse are silent by the practice of the liigh court of chancery in Eng- 
land when the equity rulés were adopted. The courts of the United States, 
under the gênerai principles and usages of equity, may impose terms or re- 
quire security for damages before granting an injunction, and this power is 
indépendant of.any statute. So it may.relieve from. or modify such terms 
during the progress or at the termination of the cause, and enforce orcarry 
out the conditions impbsed, or the undertakings entered Into; but while 
the couit may hâve thè pôwér to assess damages, yet if it has that power it is 
in its discrétion to exercise it, or to leave the parties to their action at law. 

B. S. Ashurst and T. H. Hnbbard, for appèllant. 

Henry J. Horn, for appellee. •- 

Cases cited in the opinion: Ganter v. Amer. Ins. Co. 8 Pet. 307; Elastic 
Fab. Co. V. Smith, 110 U. S. 112; Marquis of Downshire v. Lady Sandys, 6 
Ves. Jr. 107; Wombwell vi Èelasysei 6 Vés. Jr. 110, note; Wilkins v. Aitkin, 
17 Ves. Jr. 422; Novellb v. James, 5 Dé Gex, M. & G. 876; Beia v. Heath, 
12 How. 179; Merryfleld t. Jones, 2 Cmti 806. 
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Jurisdiction — Assignée of Chose in Action. 

Marine & Eiv. Phos., etc., Co. v. Bbadley, U. S. Sup. Ct., October Term, 
1881. Appeal from the circuit court of the United States for the district of 
South Carolina. The décision was rendered by the suprême court of the 
United States on April 3, 1882. Mr. Justice Matthews delivered the opinion 
of the court affirming the decree of the circuit court. 

Where the obligation sued on is a negotiable promissory note, it is excepted 
out of the prohibition contained in section 1 of the act of March 3, 1875, in- 
hibiting the assignée of a chose in action to sue in cases where the assigner 
could not maintain a suit in the circuit court. The bond of a corporation, 
payable to a particular individual and not negotiable, when subsequently 
indorsed, becomes a new and complète contract upon a distinct considération, 
and if payable to bearer is negotiable by delivery merely. It is a negotiable 
note within the meaning of the law merehant, and according to the law of the 
place of the contract, notwithstanding it is an instrument undOT seal. Where 
the delivery of the bond was a transfer of the légal title, and it is nowhere 
shown that the party transferring could not hâve maintained action upon the 
bond, the transfer will not be deemed collusive for the purpose of conferring 
jurisdiction on the circuit court. To confer or oust jurisdiction, when it dé- 
pends on citizenship, the necessary facts must be distinctly alleged and admît- 
ted or proved. Where the statute prescribes no form of action, the jurisdic- 
tion may be regarded as concurrent at law and in equity, according to the 
nature of the relief made necessary by the circumstances upon which the right 
arises. 

A. G. Magrath and Samuel Lord, Jr., for appellants. 

William E. Earle and James B, Campbell, for appellee. 

Cases cited in the opinion : Langston v. South Car. R. Co. 2 S. C. 251 ; Bank 
V. Railroad Co. 5S. C. 158; Bond Debt Cases, 12 S. C. 250; Smith v. Kernochen, 
7 How. 216; .Jones v. League, IS.How. 76; Barney v. Baltimore, 6 Wall. 280; 
Williams V, Nottawa, 4 Morr. Trans. 390. 

Municipal Subscription to Eailroad Stock. 

City of Louisiana v. Taylor, U. S. Sup. Ct., Oct. Term, 1881. Erfor to 
the circuit court of the United States for the eastern district of Missouri. 
The décision of the suprême court was rendered on April 24, 1882. Mr. Jus- 
tice Matthews delivered the opinion of the court afflrming the judgment of 
the circuit court. 

The repeal of an act is not the direct and immédiate resultof the constitu- 
tion, but, on the contrary, a prohibition contained in that instrument is a 
limitation merely upon the power of the législature for the future, so that it 
should not thereafter grant authority to municipal corporations to become 
stockholders in companies except upon the terma especially mentioned; and 
ail previous grants of such authority remain in their original force until 
duly revoked, unaififected by the constitutional provision. An enabling act 
passed in exécution of the powers authorized by the constitution, général iiji 
its provisions, conferring power upon ahy county, city, or town to take stock 
in, or to loan its crédit to, any railro,ad company duly organized uuder ariy 
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law of the state, upon the assent of two-thirds of tlie qualifled votera thereof 
does not revqke any previouï grants of similar authority. 

James 0. Broadhead and David P. Dyer, for plaintiff in errer. 
Clinton Eowell and Thomas K. Skinker, for défendant in error. 

Cases cited in the opinion: Callaway Go. v. Foster, 93 U. S. 570; Scotland 
Co. V. Thomas, 94 U. S. 682; Henry Co. v. Nicolay, 95 U. 8. 619; Ray Co. v. 
Vansycle, 96 U. S. 675; Schuyler Co. v. Thomas, 98 U. S. 169; Oass Co. v. 
Gillett, 100 U. S. 585. 

Practiee — Beview on "Writ of Error. 

Jones and others v. Btjce3:ll and othera, U. S. Sup. Ct., Ocfc. Term, 1881. 
Error to the circuit court of the United States for the northern district of 
riorida, The décision in this case was rendered on January 16, 1882. Mr. 
Chief Justice Waite delivered the opinion of the court affirming the judgment 
of the circuit court. 

Where ûo issue was made directly by the pleadings, and no évidence la set 
forth or referred to in the bill of exceptions ahowing the materiality of the 
charge complained of, and the case présents only an abstract proposition of 
law, Which mayormaynot hâve been stated bythe court inawayto be 
injurions to the plaintiff in error, it will not be considered by the appellate 
court. 

W. A. Beach, for pîaintiffs in error. 
G. "W. Jones, for défendants in error. 

Cases cited: Henderson v. Moore, 5 Cranch, 11; Eailway Co. v. Heck, 102 
U. S. 120; Dunlop v. Monroe, 7 Cranch, 270; Eeed v. Uaiùner, 17 WalL 409. 

Jurisdiotion — Collusive Asslgnment. 

Williams ». IToxtawa, U. S. Sup. Gt., October Term, 1881. Error to the 
circuit court of the United States for the western district of Michigan, The 
décision of the suprême court was rendered on December 5, 1881. Mr. Chief 
Justice Waite delivered the opinion of the court reversing the judgment. 

Where varions parties trahsferred negotiable securities to a non-resident 
for the purpose of conferring jurisdiction on the circuit court, It is the duty 
of the court to dismiss the case on its own motion as soon as auch collusion 
appeared. 

Hughes, O'Brien & Smiley, for plaintifE in error. 
Charles Upson, for défendant in error. 

Case cited in the opinion: Gordon v. Longest, 16 Pet. 104. 

Lien of Judgment— I^iority. 

Stevenson v. Texas & Pac. R. Ce, U. S. Sup. Ct., Oct. Term, 1881. Ap^ 
peal from the circuit comt of the United States for the western district of 
Texas. The décision of the suprême court was rendered on May 8, 1882. 
Mr. Justice Matthews delivered the opinion of the court aflSrming the decree 
of the circuit court. 
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Under the laws of Texas the lieii acquired by judgment and levy of exécu- 
tion is superior to an unrecorded deed; and the pnrchaser at the exécution 
sale on judgments antedating the riecording of a mortgage, and without notice 
of it, ha3 a better title than the mortgagee, although the sale was made sub- 
séquent to the recording of the mortgage. 

W. S. Hemdon and A. Q. Keasbey, for appellants. 

W. S. Davidge and James Lowndea, for appellees. 

Cases cited in the opinion: Price v. Cole, 35 Tex, 461; Ayrea v. Duprey, 
27 Tex, 593; Grimes v.Hobson, 46 Te*. 416; Catlin v.Bennatt, 47 Tex. 165; 
Mainwaring v. Templeman, 51 Tex. 205. 

Appeal — Amount in Controversy. 

Lamak v. Mioou, U. s. Sup. Ct., October Term, 1881. Appeal from the 
circuit court of the United States for the southem district of New York. 
The case was decided in the suprême court on December 19, 1881. Mr. Chief 
Justice Waite delivered the opinion of the court dismisslng the appeal, as the 
decree was for less than $5,000 ; and the fact that the decree should hâve been 
for more than that amount cannot be urged, in order to confer jurisdiction on 
the suprême court. 

Edward N. Biclceuson and Charles Beaman, Jr., for appellant. 

S. P. Nash, for appellee. 

Caaes cited: Thompson v. Butler, 95 U. S. 694; Sampsoa t. Welsh, 24 
How. 207. 

Tax Colleotor— -Bond of. 

United States v. Jackson, U. S. Sup. Ct., Oct. Term, 1881. Error to 
the circuit court of the United States for the eaatern district of Virginia. 
The case was decided in the suprême court on October 81, 1881. Mr. Justice 
Miller delivered the opinion of the court afflrming the judgment. 

A bond of a coUector of taxes, which does not bind the obligors on its face 
for the f aithf ul performance by the principal of the duties of his office in any 
particular district, is not, for that reason, void as to the sureties. A déclara- 
tion on such a bond must aver that he had been appointed coUector of revenue 
for some district. 

S. F. Phillips, Sol. Gen., for plaintififs. 

Shellabarger & Wilson, for défendants. 

Praetice — Afflrmance — Appeal Taken for Delay. 

Micas v. Williams, U. S. Sup. Ct., Oct. Term, 1881. Error to the circuit court 
ot the United States for the eastem district of Louisiana. The case was de- 
cided in the suprême court of the United States on January 16, 1882. Mr. 
Chief Justice Waite delivered the opinion of the court aflarming the décision 
■of the circuit court; It appearing that thewritof error had been taken for 
delay only, and contained no assignment of errors, as required by section 997 
of the Kevised Statutes. 

Thomas J. Durant, for plaintifE in error. 

Joseph P. Horuor, for défendant in error. 
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Practice — Eeview on Certiflcate of Division. 

Banking Hottse of Baktholow îj. Trustées of Schools, IT. S. Sup. Ct., 
October Tenn, 1881. On a certiflcate of division in opinion between ttie judges 
of the circuit court of tlie United States for the southern district of Illinois. 
The décision of the suprême court was rendered on October 31, 1881. Mr. 
Chief Justice Waite delivered the opinion of the court. 

Under section 693 of the Eevised Statutes, final judgments of the circuit 
courts in civil actions, wherein there bas been a division of opinion of the judges, 
are only reversable in the suprême court on writ of error or appeal. The act 
of 1802, (2 St. 159,) whieh allowed the questions to be certified up before judg- 
ment, was superseded by the act of July 1, 1872, (17 St. 196.) 

Appeal to Suprême Court — Practice. 

ScRUGGs V. Visée, XJ. V. Sup. Ct., October Terra, 1881. Appeal from the 
district court of the United States for the northern district of Mississippi. 
The case was decided in the suprême court on Deceinber 12, 1881. Mr. Chief 
Justice Waite delivered the opinion of the court denying the motion to dis- 
miss the appeal, the citation and bond being sufflcient, and the amount iuvolved 
being over $5,000. 

Cases cited in the opinion: U. S. v. Curry, 6 How. 111; Bacon v. Hart, 1 
Black, 38; Brockett v. Brockett, 2 How. 240'. 

Patents for Inventions. 

The Packing Company Cases, U. S. .Sup. Ct., Oct. Term, 1881. Appeals 
from the circuit court of the United States for the southern district of Illi- 
nois. The décision of the suprême court was rendered on May 8, 1882. Mr. 
Justice Woods delivered the opinion of the court afflrming the decree of the 
circuit court. 

"Where there is nothing new in the process described in the patent, and ail 
the éléments are old and are merely aggregated, and the aggregation brings 
out no new product, nor does it bring out any old product in a cheaper or 
otherwise more advantageous way, it is not patentable. 

William Henry Clifford, John N. Jewett, and L. L. Bond, for appellants. 

J. W. Noble, J. C. Orrick, and L. L. Coburn, for appellees. 

Cases cited in the opinion: Pearce v. Mulford. 102 U. S. 112; Kubber Tip 
Pencil Co. v. Howard, 20 Wall. 498 ; Hotchkiss v. Greenwood, 11 How, 248 ; 
Stimpson v. Woodman, 10 Wall. 117. 

Patents for Inventions — Decree Afflrmed. 

Peioe v. Kellt, u. s. Sup. Ct., Oct. Term, 1881. Appeal from the circuit 
court of the United States for the district of Minnesota. The case was 
decided in the suprême court on October 25, 1881. Mr. Chief Justice Waite 
delivered the opinion of the court afflrming the decree, because of the im- 
perfect state of the record, and the lack of models and drawings, and a failure 
on the part of appellant to présent the case. 



OHLQUISX V. ÏABWBLL. 305 

Ohlquist and another ». John V. Faewbll & Co. and others. 

{Owcuit UouH, D. lowa, N. D. 1882.) 

L Rbmotal op Cause— Tebspass—Causb Remanded. 

Where an action of trespass wag commenced in a state court against a sheriil 
for the wrongf ul seizure of goods of plaintifEs ag the property of an attach- 
ment debtor, and the creditors of such debtor, citizens of another state, pro- 
cured themselves to be substituted as défendants in the state court, in place of 
said sherifl, and removed the cause to the United States circuit court ; held, on 
motion to remand, that the cause be remanded to the state court. 

2. Same— Plaistifp cannot be Dbpbivbd dp All Rembdy. 

Where the real cause of action is between citizens of the same state, citizens 
of another state cannot, by procuring themselves to be substituted for the de- 
fendant, procure the removal of the cause into the fédéral court, and thereby 
deprive the plaintifls of their remedy against the original défendant for a tres- 
pass committed by him. 

Motion to remand. 

On the nineteenth day of December, 1881, said John V. Farwell 
& Co,, and other creditors, commenced actions against P. & N. 
Ohlquist by attaohment in the district court of Linn county, lowa. 
It is allegedand claimed by the plaintififs in the présent suit that the 
sheriff of Linn county did not levy the attachments upon the prop- 
erty of said P. & N. Ohlquist, but at the request of said Farwell & 
Co. and others said attachments were levied upon a stock of goods 
and merchandise belonging to and in the possession of N. A. Sun- 
berg and F. B. Ohlquist; that said N. A. Sunberg and F.B. Ohlquist 
immediately served notice in writing upon said sheriff that they were 
the owners of said property, and demanded the same; that John V. 
Farwell & Co. and others having furnished the sheriff with a bond of 
indemnity, he refused to release the property. It appears that there- 
npon, on the twenty-ninth day of December, 1881, said N. A. Sun- 
berg and F. B. Ohlquist commenced, in the district court of Linn 
county, actions of trespass against the sheriff, claiming damages for 
the seizure of said property; that at the March tenn of said court 
for the year 1882, B. F. Seaton, said sheriff, and said Farwell & Co., 
Becker, and Sherer, Sherk & Co., presented their pétition to said 
court asking that said Farwell & Co., Becker, and Sherer, Sherk & 
Co. might be substituted in the place and stead of said sheriff as 
défendants in said action, and that said sheriff might be discharged ; 
whereupon an order was made by said court discharging said sheriff 
and substituting said Farwell & Co., Becker, and Sherer & Co. as 
v.l3,no.7— 20 
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défendants in said action. To this order the plaintiffs at the time 
excepted, amd thereupon said Farwell & Co., Becker, and Sherer, 
Sherk & Co. filed their pétition for removal of said cause to this 
court, whieh pétition was granted and said cause was transferred ac- 
cordingly, the plaintiffs excepting to the order of transfer. And now, 
at the April term of said circuit court of the United States, the plain- 
tiffs move to romand said cause to the state court. 

J. B. Young and Welsh é Welsh, for the motion. 

Herrick é Co., 0. P. Shiras, and E. Keeler, contra. 

Love, D. J. Was this cause rightfuUy removed into this court? 
If it was, the légal results are certainly most extraordinary, not to 
say unjust. 

The plaintiffs hère sued the sheriff of Linn county, in trespass 
for — as they alleged — seizing the plaintiffs' property by a writ of 
attachment issued against other and différent parties. If the plain- 
tiffs' allégations be true, the sheriff dispossessed them of their prop- 
erty witbout any warrant of law whatever. Most certainly, if this 
was a wrongful seizure, the sheriff ought to respond to the plaintiffs 
for damages, and look for indemnity to the attaching creditors, at 
whose instance and in whose interest he made the seizure. Nothing, 
at ail events, can be clearer, in point of law and in common justice, 
than that the plaintiffs ought to bave a right to be heard some- 
where — in some tribunal — against the sheriff in such a case. To 
deny them this common right would certainly be to inflict upon 
them a flagrant wrong. Now, if the plaintiffs' motion to remand 
be denied, he will be deprived of ail right to assert his cause against 
the sheriff — a public ministerial officer, alleged to hâve committed 
a trespass upon the plaintiffs — in any tribunal whatever. 

Thèse défendants, who were the attaching creditors in the state 
court, intervened in the action against the sheriff, and obtained an 
order discharging the sheriff from that action and substituting them- 
selves. To this order the plaintiff excepted ; and surely, whether the 
action of the district court of Linn county was right or wrong, he had 
a right to be heard on his exceptions before the suprême court. And 
if, upon a hearing in the suprême court, the order of the court below 
had been reversed, the sheriff would bave been retained as a party to 
the plaintiff's action, and the cause could not hâve been removed 
into this court, because the sheriff and the plaintiffs are both citizens 
of lowa. But thèse défendants, having succeeded in getting the 
sheriff ont of the case, and being themselves citizens of Illinois, im- 
mediately removed the cause into this court, upon the ground that the 
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sole continuing controversy was between themselves and the plaintiff, 
citizens of différent states. The removal carried the whole case into 
the fédéral court, it being now well settled that the whole cause, and 
not any part of it, must be transferred by the removal. Nothing 
remained in the state court upon which it could act, and there was 
no cause there from which any appeal could be taken to the suprême 
court of the state. Thus the défendants, by their voluntary inter- 
vention and by the removal, deprived the plaintiffs of their action 
against the sheriff in the court below, and of their rights to a hearing 
upon their exceptions in the suprême court of the state. 

The défendants hâve now got the plaintiffs into this court. What 
is the resuit ? The sheriff is out of the case entirely, and the défend- 
ants bave succeeded in depriving the plaintiffs of any hearing what- 
ever against him in the district court of Linn county, in the state 
suprême court, and in this court. This court cannot hear the plain- 
tiffs, to assert anything whatever against the sheriff, because the 
sheriff is not hère. If he were hère, his presefice would oust the 
jurisdiction, and the court could do nothing but remand the cause 
to ihe state court. Thus, though the sheriff may, at the instance 
and request of the défendants, hâve committed a flagrant trespass 
against the plaintiffs, he goea entirely free, and the injured party 
has no redress whatever against him. The sheriff is personally 
within the jurisdiction ; he may hâve property hère ; he is presum- 
ably a responsible man; he has, at ail events, given bond, with 
approved suretiés, for the indemnity of injured parties. The plain- 
tiffs sought their remedy, as they had a clear right to do, against the 
sheriff, a public officer, who committed the alleged trespass. What 
is the resuit of the intervention and removal? The plaintiffs are 
driven to proseoute their suit in this court against non-resident 
parties, who may be insolvent, and whose property, if they hâve 
any, ïs, in ail probability, beyond the jurisdiction and process of the 
court. 

It is ouï judgment that it was not compétent for the défendants 
to displace and supplant the original défendant and remove the 
cause, 80 as not only to deprive the plaintiffs of ail remedy against 
him, but of a hearing of his cause in any court whatever. 

The motion to remand is sastained. 

MoGbaby, g. J., concurs. 
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Ceosb », Sabin and othera. 

iCvreuit Court, E. D. Tennessee. 1882.) 

1. BiM, To Enjoin Waste aito Rbmovb Cloud on Title— Titlb to bb Shown. 

A complainant not in possession, who seeks by bill in equity to enjoin waste 
and remove a oloud upon his title to land, wliich at the time is in possession of 
an adverse claimant, must show a good title in himself or fail in his suit. 

2. Grant — Pkiobitt. 

A grant of land by the state of Tennessee, on the eleventh November, 1841, 
on an entry made in 1840, is paramount to a grant issued in 1845, on an eutry 
made in 1830. 

3. Same— In Whom Titlb Vests. 

A grant to John H. Jones & Co. vests the légal title in John H. Jones, for 
himself and in trust for his partners, in proportion to their several interests. 

4. Statuts op Limitations— Suspension bt Wah. 

The existence of war suspends the statute of limitations as between citizens 
of the adverse, belligerent powers, but not as between citizens of the same 
power. 
6. Same— Efpbct «p Wab and Closing of Courts. 

A public war and the closing of the courts conjointly would suspend the 
statute of limitation. But if the means provided by law for the issuance and 
service of process exist, whereby injured parties can commence suit, the court 
is not " closed,' ' although they are not regularly held at the times appointed by 
law, and the probabilities are that a suit then brought would not be tried until 
af ter the cessation of hostilities. 

6. Same — Jcdioial Knowledge. 

Courts may take judicial notice of the existence of a public wai", when it com- 
menced and when it terminated, and ail of its historical incidents ; but the 
courts cannot take judicia.1 cognizance of the fact that the courts of a particu- 
lar county were closed. If the fact exists, and is relied on by either party to a 
suit, it must be established by extraneous évidence, as other ordinary facts are 
required to be proven. . . 

7. Possession — Bffbct op. 

An actual, exclusive, continuons, and adverse possession of granted land in 
Tennessee for seven years, by a party claiming under a color of title, deflning 
boundaries and purporting to convey a f ee-simple estate, will vest the possessor 
with a good title in fee. 

8. Same — Bt Both Parties. 

Where small quantities of a tract of land adversely claimed by the contend- 
ing parties hâve heen held by both of them during the same period, thé owner of 
the superior title is, by construction of law, in possession of ail the land 
embraced within his' title not in the açtual possession of the adverse claimant. 

9. The Pacts of This Case. , -- , 

Complainant sues for 3,6od acres of unimproved mountain land. He had 
held two or three acres thereof by his tenant for m6re than seven yéars, claim- 
ing the whole under color of title, purporting to convey a fee. But during the 
same period the défendants, and those from whom they claim, who> Qwned the 
superior title, had possession of about the same quant^ty of the land claimed by 
them both. Complainant contended that, notwithstanding the conceded fact 
that défendants had both the title and possession, défendants did not claim the 
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landimder theirbetter title; that theyowned another adjoining tract whirh 
they intended to hold, but by mistake extended their possession over and upon 
a email part of the land in controversy ; that their said possession was by mis- 
take and unintentional ; wherefore complainant insisted that he had acquired 
by his adverse holding a good title to ail the lands in controversy not in the 
actual possession of défendants. 

Held, that possibly a case might arise in which the claimant under the junior 
title might thus acquire a good title as against the owner of the superior title, 
who held a conteoiporaneous possession, as well as the better title. But the 
f ourt flnds, in this case, défendants held under their superior title, claiming the 
•whole, and that their possession neutralized complainant'g possession as to aU 
of said land, except such as complainant had in actual possession. 

C. E LucJcy and James Comfort, for complainant. 

Samuel J. Kirkpatrick and H. H. Ingersoll, for défendants. 

Baxter, C. J. The complainant claims that he is the owner in 
fee of the 3,000 acres of l,and described in his bill; thàt in March, 
1880, Sally Harvey and others, widow and heirs at law of Thomas 
Harvey,, deceaged, made a conveyance of 6,000 acres to the défend- 
ant Guy E. Sabin^ under and in virtue of which Sabin claims com- 
plainant's land. He further charges that Sabin bas sold to his co- 
defendants, Miller and Carr, the right to take and appropriate ail 
the timber standing thereon; that they had eut and appropriated a 
part thereof; and that they were then actively engaged in cutting 
and removing the balance. He further charges that the défendants 
ai-e "financially unable to meet and pay the damages" to resuit to 
complainant from their trespasses, whereby, ashe^vers, he "will sus- 
tain irréparable loss." Upon thèse allégations he prays for an injunc- 
tion to stay further waste, for an account of damages already done, 
and for a decree removing the cloud on his title created by the deed 
from the Harveys to Sabin. 

Défendants answer and admit the trespasses complained of, but 
deny complainant's claim of title, and assert title in Sabin; 

From this brief summary of the pleadings it will be seen that the 
principal question to be determined is one of titlei Complainant 
must, as against défendants, wjio are lawfuUy in possession of the 
premises, show title in himself or fail in his suit, and he essays to 
prove the fact. His claim is that he acquired title under a grant 
issued by the state to John H. Jones & Co. on ithe second of June, 
1845, upon an entry made in 1830, which he puts in évidence. But 
this grant is of no avail to him unless he goes further and shows 
that the title thereby vested in John H. Jones & Co., if any, has been 
conveyed to him. To do this he assumes that one John Andes waa 
a member of the firm of John H. Jones & Co., and as such vested 



310 FEOBBAL BEFOBÏES. 

with title to an undîvîded moiety of the land granted. But tiere ia 
no évidence in the record to support this assumption. If John Andes 
was a member of that firm the fact bas not been proven. But it does 
appear that he asâumed to convey an undivided half of said premises 
to Henry Bell, who afterwards conveyed it to complainant. Now, if 
we assume that thèse oonveyances vested the complainant with a 
good title to an undivided moiety of said land, it is clear that the 
title to the other half thereof remained in Jones, unless complainant 
in some way acquired that also. This he claims to hâve done, and 
offers, in support of his claim, an exemplification of a record from 
the chancery court at Jonesboro, which, he insists, shows that Jones' 
interest in the land was duly attached at the instance of creditors 
under process issuing from that court, and that Jones' interest tberein 
was judicially divested by a sale duly made pursuant to the decrees 
rendered in that case, and vested in a Mrs. Johnson. Complainant 
then exhibits a deed conveying her interest therein to James S. Jones, 
a deed from James S. Jones to James Bell, a deed from James Bell 
to Henry Bell, — to whom Andes had previously conveyed, — and a 
deed from the latter to complainant for the whole tract. 
' Now, if the sale made by authority of the chancery court did in 
fact divest Jones' title, and vest the same in Mrs. Johnson, the pur- 
chaser, then the complainant, in virtue thereof, and the subséquent 
mesne conveyances under whioh he claims, succeeded thereto. But 
the record of said judicial proceeding is fatally defective in this : It 
does not show that Jones was legally before the court, or sufficiently 
describe or identify the land, and for thèse reasons the court enter- 
tains the opinion that his title was not divested by that proceeding» 
but that the same still remains in him, unaffeeted by the decrees 
made in said cause, and sale made pursuant thereto. Nor does the 
complainant stand in any better position touching the moiety claimed 
to hâve been derived from Andes. The gfant to John H. Jones 
& Co. vested the title in John H. Jones, (Moreau v. Safferans, $ 
Sneed, 595 ; Holmes v. Moom, 7 Heisk. 506 ;) and if Andes was, 
as is alleged in argument, a member of the firm of John H. Jones 
& Co., and as such eutitled to an équitable interest therein, h& 
could not by his deed pass the légal estate. But, as has been 
already said, there is no évidence that he was a member of said 
firm, or otherwise interested in said land, and consequently his 
deed to Henry Bell, from whom complainant purchased, conveyed 
nothing whatever. Hence, if complainant was left to stand upon 
his évidences of title, unopposed by any title in the défendants, th© 
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iudgment of the court would be against him. But défendants bave 
put in évidence a grant from the state to Thomas Harvey, under 
■ffhich they claim to hâve derivad title to 5,000 acres of land, includ- 
ing the 3,000 acres claimed by the complainant, issued on the elev- 
enth of November, 1841, upon an entry made in 1840. This is a 
superior title to the title claimed by complainant under the grant of 
the second qt June, 1845, to John H. Jones & Co., even if it were 
shown that the complainant had succeeded to the rights of said 
grantee. Williamson v. Throop, 11 Humph, 265; Sampson v. Taylor, 

1 Sneed, 600; Blevins v. Crew, 3 Sneed, 154; and BvUock v. Tipton, 

2 Head, 408, Complainant is, therefore, upon the face of the papera 
ofifered in évidence, without title to the premises sued for; and if 
there was nothing more in the case, his bill would be dismissed with- 
out further discussion. 

But he contends that he bas, by himself and by hils tenants, and 
by those from whom he claims to hâve derived his color of title, been 
in the actual, exclusive, continuons, and adverse possession of parts 
of said land, claiming the whole for more than seven years prier to 
the commencement of this suit under conveyances, purporting to hâve 
conveyed an estate in fee ; whereby, as be insists, he bas, under section 
2763 of the Code of Tennessee, acquired a fee-simple title thereto. 
Such a holding would undoubtedly vest him with a good title. But 
does the évidence show such holding? It is upon this point the 
détermination of the case dépends. The évidence is voluminous, 
diffuse, and conflicting. It relates to the occupancy of différent por- 
tions of the premises by Martin Dewry, Bassil Owens, and Eobert 
Mathes. Complainant contends tbat each of thèse parties was a ten- 
ant of some one of the parties under and through whom be claims, 
prior to his purchase, and that two of them, to-wit, Owens and Mathes, 
«fterwards, in 1859, attorned to and thereafter held under him. It 
would require too mucb space to review in détail ail the testimony 
offered on this point. The announceiiient of our conclusions must 
suffice. It does appear that both Dewry and Owens occupied separate 
portions of the land, but it does not satisfactorily appear when tbey 
respectively entered, how or under whom tbey claimed, if under any 
one, nor when they left. In the judgment of the court Dewry left 
more tban 40 years ago, and Owens abandoned his possession before 
1850. Neither of thèse possessions can, as we think, in any way 
strengthen complainant's title, for if it appeared that they had entered 
And held under some one or more of the parties from whom complaiii- 
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ant claims, hîs holding was not under such color of title defining 
boundaries as would divest Harvey's title and vest it in complainant. 
The contention is that Dewry held under Andes, but the proof 
does not sufficiently sustain the assumption. If it did, we hâve al- 
ready shown that Andes had neither title nor the color of title ; be- 
sides, it is shown beyond a reasonable doubt that Dewry quit the 
premises before the issuance of the grant to John H. Jones & Co., 
under ■which, it is said, complainant acquired such interest as be had 
therein. The contention further is that Owens held under Bell. But 
it distinctly appeara that Bell did not acquire the color of title under 
which he claimed until January, 1856; and it is not probable thathe 
would bave assumed to lease the land before he acquired a claim 
thereto ; but if it were shown that he had, then the possession of bis 
tenant was without color, and of course unavailing to perfect his title 
unless it had been continued long enough to raise a presumption of 
a grant, and the complainant does not claim this. It foUows that the 
only inquiry remaining is to ascertain the nature and extent of 
Mathes' occupancy of the land in question. When and under whom 
did he go into possession, and how long did he continue to occupy it ? 
Upon this point Mathes, who bas been examined as a witness, says 
that he leased from James Bell in 1855, and went into possession in 
1856. He does not state at what time in 1856 he entered, but con- 
sidering his testimony in connection with the évidence of other wit- 
nesses, it is beiieved that his entry thereon was in the early part of 
1856, and he coutinued to hold until 1864 or 1865, more than seven 
years. As before stated, the terms of his lease and the character 
and extent of his holding are not deônitely disclosed. But if we sup- 
ply this omission, and assume that he was, under the terms of his 
lease, in actual or constructive possession of the whole tract claimed, 
his possession, in the absence of ail neutralizing causes, would hâve 
divosted defendant's title and vested it in complainant. The statute 
having begun to run in 1866, would hâve completed its work and 
barred defendant's right of action in 1863. But the défendants con- 
tend that the opération of the statute was suspended, as between citi- 
zens of the différent adverse belligerent powers, by the pendency of 
the late rébellion. The proposition is conceded to be correct. And 
it is true that complainant was a citizen of Maryland and an adhèr- 
ent of the fédéral Union, and that défendants, or those from whom 
they claim, were résident citizens of Tennessee, one of the confeder- 
ate States. But Mathes, complainant's tenant, who resided on the 
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land, was a citizen and résident of the confederate states, and was 
amenable to suit ; and althougli a recovery against him would not 
bave concinded the complainant, a suit against him would hâve sus- 
pended the opération of the statute of limitation, and protected de- 
fendants' title ; and hence we hâve reached the conclusion that this 
case must be regarded as one between citizens of the same belligerent 
power, and that the statute of limitations was not suspended by rea- 
son of the war. 

Thereupon the défendants say, secondly, that the war closed the 
courts; that in conséquence défendants could not hâve brought and 
suecessfully prosecuted a suitto ejectMathesfrom the premises; and 
that the two causes — the existence of war and the closing of thé 
courts — operated to suspend the statute of limitations. This is cor- 
rect, provided it sufficiently appears that the courts were closed. H(w- 
rison v. Henderson, 7 Heisk. 346-7. But no évidence bas been offered 
to prove the fact. Défendants, bowever, contend that the fact is one 
of which the court is bound to take judicial notice. There are many 
things of which the courts may, without proof, take judicial cogni- 
zance. We know that there was a civil war between the f ederal govern- 
ment and the confederate states. We are bound to know when it began 
and when it terminated, and take judicial cognizance of its historical 
incidents ; but we cannot, according to the authority of Anderson v. Tal- 
hott, 1 Heisk. 402, judicially know that the courts of Washington 
county — the countyin whchthe land in controversy lies — were closed 
before the statute effected a bar in complainant's favor. But if it 
were otherwise, — if the closing of the courts of a particular county by 
war is a fact which this court is bound to know without proof, — our 
holding, in this instance, would be against défendants. We know 
that the courts of Washington county were not regularly held at the 
times designated by law, but ail the machinery provided for the issu- 
ance and service of process existed; and, although suits then brought 
could not hâve been tried until after the cessation of hostilities, there' 
was no obstacle in the way of commencing them prior to August, 
1863, at which time Mathes had held for more than seven years; and 
upon thèse facts, we think, the statute of limitations was not sus- 
pended as between the parties to this suit. 

But in the judgment of the court Mathes' possession, though ad- 
verse to Harvey, was not exclusive. Harvey's 5,000-acre grant 
includes the 3,000 acres claimed by the complainant. Near the 
center of thèse Harvey owned an 160-acre tract, under a title supe- 
rior to both grants, on which more than 40 years since he entered 
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and built a dwelling-house, erected a stable and other appurtenant 
buildings, and cleared a f arm, which he, and those sueceeding under his 
5,000-acre grant, bave continued to bold, occupy, cultivate, and pos- 
sess, f rom bis first entrance tbereon till tbe commencement of tbis suit. 

Tbe fences inclosing this farm extend over tbe linôs of tbe 150- 
aore tract, and inelude from one and a balf to four acres of tbe 5,000- 
acre grant. Tbis possession, commencing before and eontinuing long 
after Matbes' possession bad ceased, neutralized tbe latter to the 
estent of restricting bis possession to his actual enclosures, unless 
tbis légal conaequence is averted bytbe évidence to be bereafter con- 
sidered. It is contended tbat Harvey, from wbom défendants claim, 
did not, in fact, bold tbat part of his farm outside tbe boundaries of 
bis 150-acre tract, under bis 5,000-acre grant; tbat neitber be nor 
tbose who succeeded and claimed under bim intended to inolose any 
part tbereof not embraced witbin bis 150-acre tract ; and tbat they did 
not, by their possession, assert or intend to assert title to any part 
tbereof, and tbat tberefore tbe possession did not inure to their benefit, 
or neutralize Matbes' possession. Tbe proposition is tbat notwitb- 
Btanding défendants bave bad both tbe title to the whole and posses- 
sion of a part of tbe premises in controversy for more tban 40 years, 
yet as they did not bold it under and in virtue of tbeir better title — 
tbe 5,000-acre grant — tbe title thereto bas been -wrested from them 
and vested in complainant by Matbes' adverse possession. Possibly 
a case might arise in which sucb a claim could be sustained. 

But the évidence in this case does not présent sucb a case. Com- 
plainant's testimony, apart from tbat offered by défendants, tends to 
sustain the tbeory tbat Harvey did not, by his possession outside tbe 
boundaries of the 150-acre tract, claim, or intend to claim, any part 
of the 5,000-acre tract. It forcibly indicates that Harvey, the 
grantee, believed, during his holding tbereof, that bis improvemenis 
and possession were vrithin the limits of the 150-acre tract. But, 
on the other band, it appears that more tban 40 years since, and 
after he bad purcbased tbe 150-acre tract, he entered, and Bubse- 
quently obtained, a grant for tbe 5,000 acres surrounding it; that 
bis title thus acquired was and is superior to complainant's title; 
and tbat he, and tbose claiming under bim down to and including 
défendants, bave, in fact, occupied a part tbereof for tbe long period 
mentioned. Tbe law présumes that they held under their title. 
But this is not ail. Défendants bave supplemented the légal pre- 
sumption by the évidence of 18 or 20 witnesses, \rho testify that 
they bave resided in tbat vicinity for long periods; tbat they 
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knew both Ilarvey and the land in controversy; and that during said 
periods, and while Harvey was so occupying a part of the 5,000-acre 
tract, he claimed title thereto, made a road for his convenience to 
and through the premises, eut and used the timber f ound thereon for 
staves and other purposes, and grazed his stock thereon, and author- 
ized others to get timber therefrom and pasture their stock on the 
premises. But notwithstanding this conflict of évidence, -which can- 
not be easily reconciled or explained, the prépondérance, we think, 
as well as presumption of law, is with défendants. Harvey's posses- 
sion, being in virtue of his superior titlé, embraced, by constiruction, 
the whole tract not in the actual adverse possession of Mathes. But 
it does not exceed two or three acres, on which défendants bave 
neither entered nor threatened to trespass; and hence there is no 
necessity for an injunction to protect complainant as to thèse few 
acres, to -which he bas probably aequired a title through Mathes' 
holding. 

Complainant's bill will therefore be dismissed, with costs; but as 
he may wish to retry the issue in a court of law, the apçropriate 
forum for the trial of Buch controversies, the same will bè dismissed 
without préjudice. 



JOHNSOH V. FowEBS and another, Ex'rs, etc., and othera 
{Circuit Court, N. D. Nm York. August 2, 1882.) 

Equitt— CHBDrroa's BnJ.— To Rbach Assbt8 op Estatb. 

Tiie creditor of a deceased person may go into a court of equîty for a discov- 
ery of asseta and the payment of his debt, and he will not be turued back to a 
court of law to establish the validity of his clafm ; and the court bolng in right- 
ful possession of the cause for a discoTery and account, will proceeâ to a final 
decree upon ail the merits. 

Same— MtTLTiPABiousNESS. 

A bill which seeks to reach the property, and its rents and proceeds, aequired 
by one of the défendants through alleged conaplracy and the property ae- 
quired by another défendant, also through an alleged cunspiracy, is not multi- 
farious. 

BaMB— DlBCOVERT OF FbAUD A QuESTIOH OF PACT. 

The défense that the plaintifE discovered the fraud more than six years be- 
fore bringlng suit, must be raised by plea or answer, ao that tha issue on the 
discovcry may be tried as a question of fact. 

Francis Kernan, for plaintiff. 
William F. Cogswell, for défendants. 
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Blatohfobd, Justice. 1. The Mil is filed on behalf of the plaintifï 
individaally, as a créditer of Stewart, and on behalf of other like 
creditors, and is not brought by him in bis capaeity of administrator 
of Stewart. 

2. The debt of the plaintiff was prima Jacie established against the 
estate by the proceedings in Michigan. AU the property of the estate 
everywhere bas been reaehed and applied, except that in this suit. 
No judgment in any suit, but such a suit as the présent, could reach 
that. No administrator of Stewart could bring such a suit, and no 
administrator could be appointed in New York. Under such circum- 
stances, the case of Kennedy v. Cresivell, 101 U. S. 641, is a direct 
authority that this bill will lie. In that case the plaintiffs were 
simple contract creditors of the deceased, and filed a bill against his 
executor and devisees of his real estate for an account of his personal 
estate and a discovery of his real estate, and the application thereof 
to the payment of his debts. There was a plea that although there 
were suiScient assets, the plaintiffs had not enforced their claim 
against the executor by proper proceedings at law. The court held 
that a créditer of a deceassd person had a right to go into a court of 
equity for a discovery of assets and the payment of his debt, and 
would not be turned back to a court of law to establish the validity 
of his claim, and that the court, being in rightful possession of the 
cause for a discovery and account, would proceed to a final decree 
upon ail the iherits. The case of Case v. Bemiregard, 101 U. S. 688, 
holds that where a créditer bas a trust in his favor he may go into 
equity without exhausting légal processes or remédies; that if he avers 
insolvency, so that a suit at law and the recovery of a judgment 
would not afiford any relief, that is enough to show there is a remedy 
in equity; and that the same is true where fraudulent conveyances 
are charged, and a privilège or lien on the property is claimed, and 
there is a prayer that the conveyances be declared void and the prop- 
erty be made liable to pay the amount due to the plaintifi'. 

3. It is objected that Powers bas no interest in Congress Hall or 
in Congress Hall barn; that no défendant except Powers has any 
connection with the Irondequash property ; that Mrs. Powers has no 
concern with the Washington-street property; and that theexecutors 
of Craig bave no concern with any of the property, except the reuts 
from Congress Hall. The gravamen of the bill is the alleged fraudu- 
lent conspiracy between Stewart, John Craig, and Powers to defraud 
the creditors of Stewart. The bill seeks to reach the property, and 
its rents and proceeds, acquired by John Craig through such alleged 
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conspiracy, and also the property acquired by Powers through the 
Bame. Such a bill is not multifarious. 

à. On the allégations in the bUl it is not manifest that the widow 
or heirs of Stewart are necessary parties. There is no allusion in 
the défendants' brief to this ground of demurrer. 

5. The allégations of the bill are such that the défense that the 
plaintiff disoovered the fraud more than six years before this suit 
■was brought, must be raised by plea or answer, so that the issue 
on the discovery may be tried as a question of faet. 

The demurrer to the bill is overruled, with costs, and the défendants 
demurring are assigned to answer the bill by the rule day in October 
ue}Li. 



COUBTEIGHT V. BuENES. 

(Circuit Court, W. D. Missouri, W. D. November, 1881.) 

L Champbbtt — As a Dbpbnse. 

The fact that there is a champertous and illégal contract between plaintiff 
and his attorney for the prosecution of a cause of action is no grouud of défense 
to the action, and can only be set up by the client against the attorney wheiï 
the champertous agreement itself is sought to be enforced. 

2. Conte act—Parol Etidbiîce. 

Paroi testimony of a contemporaneous agreement is not admissible to con- 
tradict or vary the terms of a written contract. 

3. Sam?:— Défense of Want dp Considération. 

The défense of want of considération may ordinarily be made at law ; but 
■when a détermination of the question of considération dépends upon thé settle- 
ment of the aSairs of a partnership, some of the members of 'which are not 
before the court, it is a question for équitable jurisdiction. 

Action upon a promiesory note for $7,333, executed by défendant 
to one P. H. Winston, and by him transferred, after maturity, to the 
plaintiff. 

Besides a gênerai déniai the défendant answers as follows : 

"For f urther answer to said pétition, says that before and at the time of the 
making of the pretended note in said pétition described, said plaintiff, this 
défendant, and F. H. Winston and George C. Campbell had been and were part- 
ners in a contract for building a railroad to a point opposite ttte city of Atch- 
ison, Kansas, f rom a point on the Chicago «Sb South western Railroad, which road 
was known as the Atchison branch of the Chicago & Southwestern Railroad. 
Prior to the date of said pretended note said Winston had been in charge of 
the construction of said branch road for said partners under said contract, and 
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had received, and then had in Ms possession, as part of the assets under sucli 
contract, 40 bonds of the city of Atchison, for the sum of $1)000 each, belong- 
ing to said parties, subject to the payment of the partnership debts, and a 
distribution among said parties after such payment in proportion to their 
respective interests therein. Shortly before said pretended note was made, 
said parties made, constltuted, and appointed this défendant as trustée for said 
partners, to take charge of said partnersliip business in place of said Winston, 
and to wind up said. business ; that at the time of making said pretended 
notes said partnership had not been settled, nor is it yet settled, nor has the 
interest of said "Winston in said partnership, or in said bonds, been ascer- 
tained; that at the time of making said pretended note Winston turned over 
to this défendant, as trustée of said partnership as aforesaid, said bonds and 
other assets in his hands belonging to said partnership, with the consent of 
said partners, and for the beneflt of said partnership; that at the time said 
Winston turned over to défendants said bonds and assets, said Winston esti- 
mated that there would be due him as a partner as aforesaid, upon the final 
settlement of said partnership, a considérable sum of money arising from said 
bonds or their proceeds, and he estimated that sum at the amount of said pr&- 
tended note; that there having been no settlement of said business, said Win- 
ston and this défendant considered said estimate as a mère conjecture, depend- 
ing upon the debts due said partnership, and the resuit of said settlement. 
Said Winston therefore requested this défendant, as the trustée of said part- 
ners, of whom plaintiff was one, to make said note, with the understanding 
that the same was not to be sued on, but was to be deemed a mère mémoran- 
dum of the amount that should be estimated as the share of said Winston on 
account of said bonds on a settlement among said partners. Défendant exe- 
cuted said pretended note with such understanding between said Winston and 
himself as trustées of said partnership, and not as the separate note of this 
défendant. Said pretended note, so executed, was assigned by said Winston 
for the benefit of plaintiff to one G. W. De Camp, and by said De Camp to plain- 
tiff, without any considération from said De Camp to Winston, nor from said 
plaintiff to De Camp, and with f ull knowledge by said De Camp and plaintiff 
of said facts relating to said note, and that such were made long after the 
time at which said note was due, as appeared on its face, and upon the further 
considération and agreement between said De Camp and plaintiff and Winston 
that this défendant should not he sued upon said note, and this défendant says 
that said note was and is wholly without considération, and is nul! and void, 
and that said note is based upon and grew ont of transactions relating to 
business of said partners ; that said partners are interested in the same, and 
are necessary parties to a suit relating to said note, and the amount due upon 
said note, if any, cannot be ascertained until a final settlement of said part 
nership can be had. 

« For further answer to said pétition said défendant says said plaintiff ought 
not to hâve or maintain his said action, because he says that said action was 
instituted and is being prosecuted under an agreement between plaintiff and 
George W. De Camp, his attorney, by which said De Camp agrées to prosecute 
such suit, and to bear ail the expenses incident to the prosecution of the same, 
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in considération that said De Camp shall reçoive a portion of the aniount to 
be recovered in 8uch suit, to-wit, four-tentha of tlie amonnt so recovered, 
wliich said agreement is illégal, and against public policy and good morals. 
Défendant, therefore, asks to be discharged with his costa." 

This caae was tried before the court by agreement of parties, a jury 
being waived. 

Botsford <£ Williams and G. W. De Camp, for plaintiff. 

Willard P. HaU, Silas Woodsan, Benj. F. Stringfellow, and L. H^ 
Waters, for défendant. 

MgCbabt, 0. J. The answer allèges tfaat this suit is being prose- 
cuted by one of the attorneys for plaintiff upon a champertous con" 
traet by which he is to pay the expenses of the litigation and receive 
as his compensation 40 per cent, of the sum realized, and the de- 
fendant moves to dismiss the suit for that reason. The proof sus- 
tains the allégation of champerty, the testimony of the défendant 
himself being quite conclusive upon that point. This makes it nec- 
essary for the court to décide the important question 'whether the 
plaintiff ean be defeated in his action upon the note by the proof that 
he bas made a champertous contraot with his attomey. In other 
trords, can the défendant, the maker of a promissory note, avoid pay- 
ment thereof or prevent a recovery thereon upon the ground that the 
holdealof the note has made a void and unlawful agreement with an 
attomey for the prosecution of a suit upon it. 

The authorities upon this question are in conflict. Some courts 
hâve ruled that if the fact that a suit is being prosecuted upon a 
champertous contract comes to the knowledge of the court in any 
proper manner it should refuse longer to entertain the proceeding. 
Barker v. Barker, 14 Wis. 142 ; Webb v. Armstrong, 5 Humph. 379 ; 
Morrïson v. Deaderiek, 10 Humph. 342; Greenman v. Cohee, 61 Ind. 
201. 

Other courts hâve held that the fact that there is an illégal and 
champertous contract for the prosecution of a cause of action is no 
ground of défense thereto, and can only be set up by the client against 
the attorney when the champertous agreement itself is sought to be 
enforced. Hilton v. Woods, L. E. 4 Eq. Cas. 432; Elhorough v. 
Ayres, L. E. 10 Eq. Cas. 36T; Whitney v. Kirtland, 27 N. J. Eq. 333; 
Robinson v. Beall, 26 Ga. 17 ; Allison v. Railroad Go. 42 lowa, 274 ; 
Small V. Railroad Go. 8 N. W. Eep, 437. 

This latter view is in my judgment supported by the better reason. 
It is not necessary for the full protection of the client to go so far as 
to diamiss the suit, for he is in no manner bound by the champertous 
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agreement ; nor are there any reasons founded on public policy that 
should require such diamissal. If ail champertous agreements shall 
be held void, and the courts firmly refuse to enforce them, they will 
tbereby be discouraged and discountenanced to the same extent and 
in the same manner as are ail other unlawful, fraudulent, or void 
contracta. If, on the other hand, the défendant in an action upon a 
valid and binding contract may avoid liability or prevent a recovery 
by proving a champertous agreement for the prosecution of the suit 
between the plaintiff and his attorney, an effect -would thus be given 
to the champertous agreement reaching very far beyond that which 
attaches to any other Ulegal contract. The défendant in such case is 
no party to the champerty ; he is not interested in it, nor in anywise 
injured by it. If the contract upon which he is sued is a bonafde con- 
tract, upon which a sum of money is due from him to the plaintiff, and 
he has no défense upon that contract, I can see no good reason for 
holding that he may be released by showing that the plaintiff has 
made a void and unlawful agreement with his attorney conceming 
the fee and expenses of the suit. 

The tendency in the courts of this country is stronger in the direc- 
tion of relaxing the common-law doctrine conceming champerty and 
maintenance, so as to permit greater liberty of contracting between 
attorney and client than was formerly allowed, and this for th®Jtea- 
son that the peculiar condition of society which gave riae to the doc- 
trine has in a great measure passed away. In some of the states 
the common-law rule is altogether repudiated, and it is held that no 
such contract is now invalid unless it contravenes some existing stat- 
ute of the statè. Sedgwick v. Stanton, 14 N. Y. 289 ; Voorhees v. Darr, 
51 Barb. 580; Richardsonv. Rowland, 40 Conn. 572; Mathewson v. 
Fitch, 22 Cal. 86; Hoffman v. Vallejo, 45 Cal. 564; Lytle v. State, 
17 Ark. 609. 

The common-law doctrine, however, prevaila in Missouri, accord- 
ing to the décision of the suprême court of the state in Duke v. Har- 
per, 66 Mo. 55. While following that ruling, I am disposed, in view 
of the gênerai tendency of American courts, to relax somewhat the 
rigor of the English rule, to apply it only to the champertous con- 
tract itself, and not to allow debtors to make use of it to avoid the 
payment of their honest obligations. 

It follows that the défense of champerty in this case cannot be 
maintained, and that the motion to dismiss must be overruled. 

This brings us to the considération of the case upon its merits. 
The first défense, as set forth in the answer, is, in substance, that the 
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note sued on was not intended to bind the défendant to pay the sum 
therein named 'àO days after date, as appears from the face, but was 
intended as a mère mémorandum to show that Winston, the payée, 
claimed an interest amounting to $7,333 in certain bonds turned over 
by him to défendant, and for which défendant was to account to him 
in the settlement of certain partnership affairs. In other words, it is 
claimed that the note sued on was not intended to be a promissory 
note, and was not to be sued upon or paid as such, but was to be held 
by the payée as a mémorandum, not of any f act or agreement stated 
therein, but of an understanding wholly inconsistent with and répug- 
nant to its terms. The note is in the usual form of a negotiable 
promissory note. The alleged understanding or agreement relied 
upoD by défendant is not in writing, and the proof of it, so far as 
there is any proof, is in the paroi testimony of the défendant. The 
testimony of Winston, the other party, is directly in confliot with that 
of the défendant, and if it were necessary to décide the question of 
fact, I should feel bound to say that Winston's statements, corrobo- 
rated and confirmed as they are by the writing itself , made at the very 
time of the contract, and, presumably, embodying the understanding 
of the parties, would prevail over the testimony of the défendant. But 
it is not necessary to décide this question, because it is perfectly clear 
that ail paroi testimony to show a contemporaneous agreement in 
confliot with the plain terms of the note must be rejected. The rule 
which excludes such testimony is fundamental and elementary, and 
its application to this défense is too apparent to require argument or 
the citation of authorities. The contract signed by the défendant 
plainly déclares that he is for value received to pay a given sum of 
money within a definite time, and to admit paroi proof to show the 
fact relied upon by the défense would not only vary the terms of the 
instrument, but would flatly contradict and nullify every material 
provision it contains. 

The évidence was, however, received, and may, perhaps, be consid- 
ered as tending to support the other défense set up in the answer, 
which js that the note was without considération. To establish this 
défense the défendant bas attempted to prove — First, that the note 
was given to represent the interest of Winston in certain bonds which 
belonged to a partnership of which plaintiff and défendant, as well as 
Winston, were members, and which were at the date of the note turned 
over by Winston to the défendant ; and, second, that said Winston had, 
in fact, no interest in said bonds, because he had previously drawn 
v.l3,no.7— 21 
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from the partnership assets more than he woulcl be entitled to upon a 
settlement of the partnership afifairs. Ordinarily the défense of want 
of considération may be made at law, but is Buch the case when a 
détermination of the question of considération dépends upon the set- 
tlement of the affaira of a partnership, some of the members of which 
are not before the court ? Even if this were an open question, I should 
not hesitate to hold that the défendant must resort to a court of equity 
for relief. But it is not an open question. It seems that défendant, 
acting upon thetheory that hiaremedy was in equity^ filed his bill in 
chancery in this court setting forth substantially the facts found in 
his answer in this case, and praying an injunotion to restrain the 
plaintiff from prosecuting this action at law. The bill was demurred 
to, and the application for the injunotion waa resisted in this court at 
the last term. 

Upon full argument it was held by this court that the défense to 
the note upon the facts stated in the bill should be made in equity. 
Mr. Justice Miller, in delivering the opinion of the court, said : "As 
to the gênerai fact that equity bas jurisdiction of the case, and that 
the transactions ought to be settled in equity without goin,g to law, 
we bave no question." And again: "The whole question can and 
ought to be settled in a court of equity, and we hâve no hésitation in 
overruling the demurrer as a gênerai demurrer." Notwithstanding 
this décision the défendant saw fit to dismiss his bill in chancery, and 
to make his défense at law in this case. I must hold that want of 
considération for the note, if it canbe shown at ail, can only be shown 
on a settlement of the partnership affairs between Burnes, Court- 
right, Winston, and others, who were interested in the contract for 
the construction of the railroad named in the answer, and that a court 
of law is not compétent to supervise suoh settlement. It is argued 
that the évidence before the court in this case shows that upon such 
a settlement it would appear that Winston had no interest in the 
bonds for which the note was given. But I cannot assume that the 
other members of the partnership, who are not hère, would not be 
able, if brought into a court of equity, to make other and further proof. 
I cannot take it for granted that Winston would be unable to show 
that he had an interest in said bonds if the opportunity was afforded 
him. I hâve, in considering the défense of want of considération, 
assumed that the note sued on was given by défendant for thé inter- 
est of Winston in the bonds above named, and was to be settled 
upon a settlement of the partnership affairs, and not to be a charge 
at^ainst the défendant personally. But whether this assumption is in 
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accordance with the facts 1 do not décide. The testimony upon the 
question is quite conflicting, and it is not necessary to décide it, 
because, in any view of the case, the plaiatiflf has a right to recover 
at law upon the note, whetber it was executed to Winston to hold in 
trust for others, or for his own use and benefit. Sturges v. Swift, 32 
Miss. 239; Andersonv. Robertson, Id. 241; Oibson v. Moore, 6 N. H. 
647. 
Judgment for plaintiff for the amount of the note and intereat. 

NOTE. 

I 1. Gknbkai. State of the La-w Cokceening Champektt in thù 
TJnited States. In the f oregoing opinion the leamed judge aptly draws atten- 
tion to the f act that the common-law rules with regard to champerty and main- 
tenance hâve been greatly relaxed in many of the American states, and in others 
repudiated altogether. Conflning our attention to the subj'ect of champerty, 
which is a species of unlawful maintenance, we shall flnd that the common- 
law rules and the early English statutes relating to this offense are not in 
force in Arkansa3,(a) California,(6) Connecticut,(c) Delaware,(d) New Jersey, (e) 
Texa8,(/) and, it seems, Vermont.(g') On the other hand, thèse raies are held 
to be in force in Alabama,(/j) Georgia,(t) Illinoi8,(y) Tndiana,(fc) Iowai,(Z) 
Kentucky,(m) Massachusetts, (w) Mi880uri,(o) Ohio,(p) Ehode Is]and,(g) Ten- 
ne8Bee,(r) and Wisconsin.(s) lii New Tork the subject is covei'ed by elabo- 

(•) Lytle T. State, 17 Ark. 608, 670. adversely held, Pite v. Doe, 1 Blaokf. 127 ; Mar- 

(») Mathewson r. Fltch, 22 Cal. 86, 94} HofT. tin v. Pace, 6 Blackf. 99 j Galbreath v. Doe, 8 

man T. Vallejo, 4S Cal. 664 ; Ballard t. Carr, 43 Blsckf. 366 ; Leslie t. Slasiier, IB Ind. 166 ; Ger- 

Cal. 74 ; Howard v. Throckmorton, Id. 483; Ma- man Mutual In». Co. v. Grim, 33 Ind. 249, 267. 

honey v. Bergin, 41 Cal. 423. (0 Boardmaa y, Thompson, 25 loirn, 487. (over- 

(c) See RichardBon T. Bowland, 40 Oonn, 666, ruliug Wright y. Meek, 3 O. Greene, 472;) Adye 
672; Stoddard V. Mix, 14 Oonn. 21. T. Hanna, 47 lowa, 264; S. C. 29 Am. 484. See 

(d) Bayard T. McLane, 3 Harr. (Del.) 139, 216. Cooley t. Oeboroe, 50 lowa. 626. 

(e) Schomp T. Schenck, 40 N. J. L. 195. (m) By Btatute. See Rust T. Larne, 4 Utt. 411, 
(/) Bentlnck v. Franklin, 38 Tex. 458; WMt8 417 ; Davis T. Sharron, 16 B. Mon. 64, 68 ; Barman 

T. G!ay, 1 Tei.384; MoMnllen v. Gnest, 6 Tei. 275; v. Brewster, 7 Bush. 365. 

Carder v. McDermott, 12 Tei. 633. See Clark T. (n) Thurston v. Percival, 1 Plck. 416 ; Lathrop 

Koehler. 32 Tex, 684; HIU T. Cannlngbam, 26 t Amherst BaDk,9Mat.489. As to deeds of land 

Tex. 26. adversely held, Sweet t. Poor, 11 Masa. 649 ; 

(f) Danforth T. Streeter, 28 Vt. 490; Edwards Brinley t. Whlting, 5 Plck. 848. 

T. Parkhnret, 21 Vt. 472. But compare Staoy v. (o) Duke v. Harper, 66 Mo. 61, (reverslng S. 

Bostwick, 48 Vt. 192. 2 Mo. App. 1.) 

(A) Jfenkins T. Bradford, 59 Ala. 400 ; Holloway (p) Key v. Vattler, 1 Ohlo, 69. Compare Spen- 

T. Lowe, 7 Porter, 488; Damaa t. Smith, 17 Ala. cer t. King, 6 Ohio, 182. 

306; Byrd v. Odem, 9 Ala. 755 ; Wheeler T. Ponnds, (j) Martin ▼. Clarke, 8 K. 1. 389 ; Orr r. Tanner, 

24 Ala. 472. Compare Walkor v. Cuthbert, 10 12 E. I. 94. 

Ala. 213, 219. (r) By atatute. Floydv. Goodwin, SYerg. 484; 

(0 Ga. Code, 1373, i 2750 ; Meeks v. Dewberry, Weedon v. Wallace, Melgs, 2S6 ; Webb v. Arm- 

67 Ga. 263. Compare Stansell t. Lindsay, 60 Ga. atrong, 6 Humph. 379 ; Morrison t. Deaderick, 10 

360 ; RobiBon v. Beall, 26 Ga. 17. Humph. 342 ; Hunl V. Lyle, 8 Yerg. 142; Cross T. 

(/) Thompson v. Reynolds, 73 111. 11, («xplaln. Bloomer, 6 Bax. 74. 

Ing Newkirk v. Cône, 18 111. 449.) Compare Fet- (f) Barker T. Barker, 14 Wis. 131 ; Miller v 

row T. Meriiwether, 63 111. 275, 279; Gilbert T. Larson, 19 Wis. 463; Martin T. Vedder, 20 Wig. 

Holmes, 64 111.643; WalsU ▼. Shumway, 65 III. 466; Stearns T. Felker, 28 Wis. 694; AUard T. 

471. Lamirande, 29 Wis. 602. 

(S) SBobey T. Ross, 13 Ind. 117; Qnlgley T. 
Thompson, 63 Ind. 317. See, as to deeds of land 
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rate and carefully-drawn statutes.(i) Thèse statutes hâve heen generally held 
to be a complète substitute for the early British statutes, andthe rules of the 
common law ùpon the subject of maintenance and champerty.(M) The ordi- 
nary species of champerty, which consists in an attorney supporting his cli- 
ent's suit at his own expense upon an agreement to receive for his compen- 
sation a part of the money or thing recovered in the event of success, and 
nothing in the event of failure, is not within thèse statutes, and is not unlaw- 
ful in that state.(c) It has been held by the suprême court of the District of 
Columbia that the common-law rule as to champerty, as relaxed by the mod- 
em décisions, is in force in that district, («o) 

§ 2. DiSAGEEEMENT AMONG THE COUETS AS TO WHAT CHAMPERTY IS. One 

of the most striking commentaries upon the subject of champerty is found 
in the fact that the décisions of the courts which recognize the common-law 
rules on the subject as being in force, are at utter variance as to what those 
rules are. The différence of opinion relates principally to the question whether 
the gist of the common-law offense of champerty is the unlawful main- 
tenance of another's suit, or the mode in which the maintenor is to receive 
compensation. According to the former class of cases the gist of the offense 
consists in the unlawful intermeddling. with, and the support of another man's 
lawsuit, without référence to the manner in which the intermeddler is to be paid 
for his trouble, or whether he is to be paid at ail. The latter décisions do 
not consider whether the maintenor is an intermeddler, or whether he stands 
in such a relation to the litigation that he may lawfully support the suit; but 
they lookchiefly to the mode in which he is to receive his compensation; and, 
if he is to get for his pains a part of the land, money, or other thing recovered, 
it is champerty, and unlawful. Applying thèse distinctions to the case of 
contracts between attorney and client, and considering that it is not unlawful 
for an attorney to render profesional assistance to a clieht, it results that, in 
the opinion of the courts which hold the former doctrine, in order to consti- 
tute champerty the attorney must not only hâve an agreement with his client 
whereby the attorney is to get a part of the money or thing recovered, but 
the attorney must also support at his own expense, and take ail tiie risks of, 
the litigation; while, in the opinion of the latter courts, it is champerty if he 
merely render his services as attorney upon an agreement to get a part of the 
money or thing recovered, without advancing any of the expenses ofthe liti- 
gation, or without indemnifying his client against costs and expenses. This 
différence of opinion would not excite so much attention if it originated in the 
American décisions; but it will be found that it has its origin in a différence 
of opinion among the most eminent authorities upon the common law. Lord 
Coke and Mr. Sergeant Hawkins are authorities for the former view, while 

(/) See the "New York Code of Remédiai Jns. 283, por Oakley, 0. J.; Eichardson v. Rowland, 

tlce." TMb Code i» chapter 418 of the Session 40 Conn. 655, (constraliig the New^l'ork law.) 
Laws of 1876. Attention is directcd to sections (») Sedgwick v. Stanton, 14N.y.2.9; Fooney 

73, 74, 76, 76, and 77. See, also, the "Pénal Code V. Second Ave. R. Co. 18 N. Y.368j Ely v. Cooke, 

of New York," (chapter 676, Session Laws 1881,) 28N.Y.365j Benedict v. Stewart, 23 Barb.420; 

ES 130-148, inclusive. Coughlin T. New York, etc., R. Co. 8 Hun, 136; 

(m) Se.lgwick T. Stanton, 14 N. Y. 289 ; Mott V. Richardson v. Rowland, 40 Conn. 465. Compare 

Sinall,22 Wend. 42.Î; Hoyt v. Thompson, 5 N. Y. Dnwley v. Brown, 79 N. Y. 390, (reversing S. C. 

847, per Paige, J.J Ogden v. Des Arts, 4 Duer, 276, 9 Hun, 461.) 

(ic) Stanton V. Haskins, 1 McArthur, 558. 
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tliose Aineiican courts which hâve adopted the lalter view hâve appealed for 
support to the texts of rjir William Blackstone and Mr. Chitty. This will 
appear from the following quotations from thèse eminent writers: Tirst, it is 
said by Lord Coke that " to maintain to hâve part of the land, or anything eut 
of the land, or part of the debt, or other thing in plea or suit, and this is called 
cambirpartia — champerty."(a) So Sergeaut Ilawkins deflnes champerty as 
"the unlawful maintenance of a suit in considération of some bargain to 
hâve part of the thing in dispute, or some profit out of it."(6) On the other 
hand, Mr. Chitty says that "champerty is the purchasing a suit or right of 
action of another person ; or, rather, it is a bargain with a plaintifl or défend- 
ant to divide the land or other matter between them if they prevail at law, 
whereupon the champertee is to carry onthe party's suit at liis owneoopense"(c) 
And the définition of Mr. Justice Blackstone is substantially the same: "A 
bargain with a plaintifE, or défendant, campum partire, to divide the land or 
other matter sued for between them, if they prevail at law; whereupon the 
ohampertor is to carry on the party's suit at his own expense."{d) It is thus 
seen that both Lord Coke and Mr. Sergeant Hawkins omit from their défini- 
tions the élément that the champertor (or champertee, as Mr. Chitty bas it) is 
to maintain the party's suit at his own expense. ■ 

Contracts between attorney and client by which the former agrées, in con- 
sidération of having a part of the money or thing recovered, to support, at his 
own expense, the litigatio.i of the latter,(e) or to indemnify the latter against 
costs and charges,(/) are universally regarded as being within tlie prohibition 
of the ancient common law against champerty, and also of the early English 
statutes, which were merely in afflrmance of the common law. But it is wher© 
the attorney does not undertake to support the litigation at his own expense, 
or to indemnify the client against costs and charges, but merely agrées to ren- 
der the ordinary services of an attorney in considération of receiving a per- 
centage of the money, or a part of tlie thing recovered, that the disagreement 
among the courts arîses as to whether the contract is unlawful. In Ala- 
bama (g) and the District of Columbia(ft) it is held that it is. In "Wiseon- 
sin,(i) Georgia,(j) Louisiana,(fc) Missouri,(?) and one of the circuit courts of 
the United States, (m) it is held that it is not. 

§ 3. Meee Agbeements fok Contingent Fées do not seem to eome 
within any of the ideas o£ champerty to be found in the books, if we except 

(a) Co. Lttt. 36St. £90 1 Eniglit T. Bowrer, 2 De Gex & J. 445j 

(J) 2 Hawk. P. 0. 463, 1 1, <Carw. Ed.) Hnnter T. Daniel, 4 Hare, 420; Tilton T. Glœd, 

(c) 2 Chlt. Cont. (lUh Am. Ed. 996.) 83 Vt. 405 5 Knight v. Sawin, 6 Me. 361. 
(i) 4 Bl. Comm. 135. (»•) HoUoway T. Lowe, 7 Porter, 488; Klllott T. 

le) Martin v. Clarke, 8 R. I. 389 ; Eoardmtn T. McClelland, 17 Ala. 206. 

Thompson, 25 towa, 487 ; Coleman T. Billlng», 89 (A) Stanton T. Hasklna, 1 Me Arthur, 658. 

m. 18a j Meeks t. Dewberry , 67 Ga. 263 ; Thomp. (y Ryan v. Martin, 16 Wls. 67, (overraling, It 

«on T. Reynolds, 73 III. 11; Weakiy T. Hall, 13 seems, on thi« point, Barker t. Barker, 14 Wi«. 

OWo., 167 ; Cognlllard T. Bearss, 21 Ind. 479 ; Orr 131 ;) AUard T. Lamiramle, 29 Wis. 602. 

T. Tanner, 12 B. 1.94; Stevens v. Bagwell, 15 Ve«. (y) Moses T. Bagley, 55 Ga. 283. 

139; SIad«T. Rhode8,2DeT.fcBatt.Eq.24; Grell (k) Martlnsz T. Snccession of Vint, 32 la, 

T. Ii»Ty, M C. B. (N. S.) 73 ; S. C. 10 Jur. (N. S.) Ann. 305 ; Flovrer t. O'Connor, 7 ht. 807. 

210; Thnrston v. PercWal, 1 PIck. 415; Key v. (<) Dnke t. Harper, 66 Mo. 61. 

Vattier, 1 Ohlo, 59. (m) Maybiu T. Raymond, U N. B. fi. 363. »ei 

(/) Adye V. Hanna, 47Iowa, 264; S.C.29Am. Woods, J. 

4S4. Compare Harnngton t. Long, 2 Mylaa <t K. 
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the décisions in Tennessee, ail of which were rendered under a peculiar stat- 
ute. It is to be implied from the worl itself that there can be no champerty 
without an agreement to divide the fruits of the légal contest, although, of 
course, there may be unlawful maintenance withouc such an agreement. Ac- 
cordingly, it is laid down by the suprême court of the United States that agree- 
inents to pay contingent compensation for prof essional services of a legitimate 
character before the courts or departments of the governraent of the United 
States, or commissions appointed under treaties to examine claims, are not in 
violation of any rule of law or of public policy.(n) Carrying out this idea, one 
court takes a distinction between contracts wiiere the attorney is to hâve 
for his compensation a part of the land, money, or other thing recovered, and 
contracts where he is to hâve a sum of money equal in value to a specifled 
part of the land, money, or other thing recovered. The former are regarded 
as champertous, the latter are not.(o) 

§ 4. Champeetous Contracts between Plaintitf and his Attorney 
NO Défense to an Action. The principal interest in the foregoing decis- 
sion lies in the ruling that, although a suit may be prosecuted in pursuanee 
of a champertous bargain between a plaintif! and his attorney, it does not lie 
in the mouth of the défendant to set up that fact for the purpose of avoiding 
the payment of an honest debt, or escaping a just liability. There isno doubt 
whatever of the correetness of this ruling. After having given attentive 
study to ail the cases I could flnd in the books on this subjpct of champerty 
and maintenance, I aflBrm with considérable confidence that there is but one 
case where the contrary principle bas been deaided, and that is the case of 
Barker v. Barker.* This case, and two or three others which may be 
found, where the same conclusion is intimated though not decided, involve 
a judicial aberration, which was produced by foUowing a similar rule found 
in some Tennessee cases, overlooking the fact that those cases, in so decid- 
ing, merely gave voice to the mandate of a highly pénal statute peculiar to 
that state, which requires the court, on it appearing that a suit is being pros- 
ecuted under a champertous bargain between the plaintifl and his attorney, 
or other person, to dismiss the suit.f So far as I know, there is no similiar 
statute in England or in any state of the Union. The case of Qreenman 
V. Cohee,l which the learned judge cites in the principal case as so holding, 
does not deaide any question relating to the subject of champerty. There 
was, indeed, an attempt to thrust this question into that case; but the 
court decided nothing upon the point, because it had not 'been raised by the 
proper exception in the court below. What is said upon the subject is purely 
an extrajudicial dictum, and it so purports to be. It is noticeable that the 
court cite, in support of this dictum, the Wisconsin case of Barker v. Barker, 
âupra, and the Tennessee cases cited in that opinion ; and the same could be 
shown with regard to two or three other American cases which contain similar 
dieta. It thus appears that ail the cases to be found, where this singular rul- 

(n) Stantoa T. Embrey, 93J [U. S. 648, 556 ; » 14 Wls. 131. 

Wright V. Tebbitts, 91 U. S. 252; Wylie v. Coxe, f Thomp. & Stelg. Tenn. St. 5 1783. gee Dong- 

15 How. 415. lass v.Wood, 1 Swan, 393, 395; Dowell v. Dowell, 

(o) F>ansv.Be]l,6Dana,479; Ramseyv.Trent, 3 Head, 502. 

10 B. Mon. 336 ; Wilhite t. Roberts, 4 Dana, 172. J 61 Ind. 201. 
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ing is made, take root în a local statute in Tennessee. In ail the courts which 
hâve not fallen into this error, the contrary bas been ruled wherever the 
question has been presented, so far as I can flnd. In a caaedecided in Massa- 
chusetts in 1827, (^) it was said that no précèdent could be found showing 
that maintenance could be pleadedia bar to an action for the recovery of land, 
though it was also said that no précèdent could be found showing that such a 
plea was bad. In one^ of the English cases cited in the principal case, (g) it was 
admitted that, in an action at law, the fact that the plaintifP was being 
illegally assisted would, if pleaded, be no défense. In another English décis- 
ion, (r) cited in the principal case, a suit for the recovery of an interest in land 
was being proseeuted under a bargain between the plaintifE and his soliciter, 
which exhibited the worst species of champerty. The plaiutiff did not know 
that he had any title, until a mousing soliciter informed him of it, and agreed 
to prosecute the suit for recovery, and to indemnify him against costs and 
expenses, in considération of receiving an agreed part of the value of the property 
recovered. This fact was brought out upon a cross-examination of the plain- 
tiff, who testified as a witness in the case. Upon this gronnd 8ir RicJiard 
Malins, V. C, was pressed to dismiss the suit; but he refused to do so, say- 
ing that he could find no précèdent in the books for such a course. In 
another modem English case in equity, which was a suit to recover certain 
annuities, it was held, on Hke grounds, that it was no défense that some of 
the annuities had been assigned, pending an action respecting their title, upon 
a promise to indemnify the vendor against the future costs of the litigation.(«) 
The St. Louis court of appeals has also held, in récent cases, that such a dé- 
fense cannot be made to an action. (4) 

An interesting application of this rule is also found in the case of the sell- 
ing of a pretended title to land, contrary to the statute of Hen. Vni.,(w) 
and contrary to the common-laW rule, of which this statute has been held 
merely deelaratory. Hère the rule is, that if A. is sued by B. for the recovery 
of land, it is no défense for A. to plead and prove that, before the commence- 
ment of the suit, B., being out of possession, had made a conveyance of the 
land to a third party, and that he was prosecuting the présent suit in his own 
name, under an arrangement with such third party, and at the charges and 
for the benefit of the latter. The reason is that the conveyance to the third 
party is void, because unlawf ul. It does not convey a title to the third party 
which he can assert against the tenant in possession, nor does it divest the 
title of the grantor. It is a violation of law which may expose the plaintiff 
to a penalty, but it furnishes no reason why the défendant should keep the 
plaintifPs land, if the title is really in the plaintiff. feueh a plea is merely 
équivalent to saying this : " It is true that the plaintiff has title, as he dé- 
clares, but, nevertheless, he ought not to recover possession, because^ he has 
attempted to part with his title, and that under circumstances which render 
his conveyance unlawful, and hence nuU and void."(e) 

0>) Brinley t. Whitlng, 5 Pick. 348. («) St. 32 Hen. Vni. c. 9. 

(ç) Elboroagh v. Ayres, L. B. 10 Eq. 367. (o)Brimley v. Whiting, 6 Pick. 318, 3B4; WIU- 

(r)Hilton v. Woods, L. E. 4 Eq. 432. lams v. Jackson, 6 Johna. 600 ; Wolcot v. Knlght, 

(O Knight V. Bowyer, 2 De Gex & J. 421 , 444. 6 Mass. 418, 421 j Redman v. Sanders, 2 Dana, 68. 
(0 Beat T. Prlest, 10 Mo. App. 643; Million T. 
Ohnsorg, Id. 432, 
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The more this subjeofc is looked into, the more the absurdities which attend 
the contrary view accurnulate. For instance, it is said that the plaintiff bas 
parted with his title under an agreement which is void for maintenance ; that 
the plaintiff is a nominal party only; that the action is really prosecnted by 
the plaintifE's grantee in this voi^ deed, using the plaintifE's name, in pursu- 
ance of an unlawf ul bargain between them ; and that, if this is allowed to pio- 
ceed, the effect will be that the law will lend its aid to the parties to an illé- 
gal transaction, to consummate and carry into effect •What they bave agieed to 
do, contrary to law. Thèse arguments certainly strike the mind with great 
force; but the best way to judge ol them is to consider the resuit to which 
they lead, and, at the same time, the resuit which is reached by taking the 
contrary view. They lead to the absurd resuit that the plaintiff, by attempt- 
ing, contrary to law, to convey his land to a third party, not only does not 
convey it to such third party, but conveys it to the défendant, to whom he 
never intended to convey it, and who may be a mère disseizor, without even 
color of title. This would add a new penalty to an attempt, by a party out 
of possession, to convey land, and one which is not prescribed by the stat- 
ute of Hen. VIII., nor by any rule of the common law. But if the contrary 
view is adopted, it will resuit that the plaintiff, if he really had the title at 
the time when he was disseized by the défendant, will recover the land, and 
he can afterwards make his entry inure to the benefit of his grantee. A rule 
which thus reaches the very right of the case cannot be opposed to the policy 
of the law.(to) 

So, coming back to the phase of the question we are considering, it would 
be equally absurd to hold that the plaintiff, by reason of having attempted, 
contrary to law, and by an agreement which bas no validity in law, to convey 
a partof the subject of the suit to his attorney, has not only not succeeded in 
conveyiug it to his attorney, but has released it to the défendant. 

§ 5. Effect of the Law of Place, In the foregoing opinion the learned 
judge intimâtes that he foUows the ruling of the suprême court of Missouri, (a) 
which holds that the common law relating to the subject of champerty is in 
force in this state. This, of course, is the correct view. as applicable to any 
case where the validity of such a contract is properly drawn in question in a 
judicial proceeding. In such case a fédéral court, sltting in a particular state, 
would, if the champertous contract were to be performed in that state, in 
determining its validity, look to the law of that state as interpreted by its 
highest court, just as the courts of a sister state, or of a foreign eountry, 
would, if the validity of the same contract were drawn in question there. But 
where the validity of the contract is drawn in question collaterally, as in this 
case, I doubt whether a fédéral court is under any obligation to look to the 
décisions of the state courts as its rule of décision in the particular case. Sup- 
pose, for instance, that the suprême court of Missouri had held with the 
suprême court of Wisconsin,(6) that it is a good défense to an action to show 
that it is being proseeuted under a champertous bârgain between the plaintiff 

(w) That the courts hâve placed their concln. (a) Duke v. Harper, 66 Mo. 51. 

slon snbstantially upon the grounds thns Btated, (4) See Barker v. Barker, 14 Wis. 13i 

will be eeen by the longuage of Parker, 0. J., lu 
Biinley v. Whiting, 6 Pick, 318, 3:8. 
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and his attorney, would a fédéral court sitting in Missouri be bound to décide 
the same question in the same way? It seems to me, not. I think that the 
question as thus presented relates rather to the discipline which every court 
exercises over its own attorneys, tlian to any rule of local municipal law. I 
should think, for instance, that a fédéral court sitting in Tennessee would not 
be bound, in disregard of the décisions of the suprême court of the United 
States, already quoted, to dismiss a suit in obédience to the mandate of the 
Tennessee statute already referred to, upon it appearing that it was being 
prosecuted in pursuance of a champertous bargain between the plaintiff and 
his attorney. I do not find any intimation to thls effect in the opinions of the 
fédéral courts which 1 hâve examined and cited above. 

Upon the gênerai subject of the elîect of the law of place upon champer- 
tous bargains, it may be said that there is a presumption that the common 
law obtains in other states of the American Union, until the contrary, is 
shown ; and a champertous contract made and to be executed in one state, and 
sued on in a court of another state, will not beenforced, in the absence of proof 
of the law of the former on the subject.(o) On the other hand, a contract made 
in a foreign country and to be enforced ihEngland, which would be vold on the 
ground of champerty if made ia England,is uone the less void because, in tlie 
country in which it was made, it may hâve been lawf uL In so holding, Erle, C. 
J., said : " The argument that the agreement was valid because made in France, 
is disposed of by the fact that it was to be performed in England, by an 
oflficer of an English court. It was clearly an invalid and illégal agreement. 
Assuming, therefore, that the agreement was not illégal in the country where 
it was made, it becomes illégal when sought to be enforced hère." Williams, 
J., said: " According to the law of this country, the attorneys and suitors in 
in Westminster Hall are subject to certain reciprocal duties and entitled to 
certain reciproeal rights. The client, ou the one hand, is entitled to call upon 
liis attorney to pay over to him ail moneys which he has received for him ; 
and the attorney, on the other hand, is entitled to hold them subject to his 
costs. We cannot allow thèse rights and duties to be overturned by agree- 
ments made abroad. This is an attempt to fetter the rules of our law in a 
manner which we cannot sanction. "(«?) This is but a déclaration of the 
gênerai principle that the validity of such conti-acts is tobedetermined by the- 
law of the place of performance, as in the case of other contracts.(e) 

St. Louis, Mo. Setmoub D. Thompson. 

(e) Thnrston T. Perctvsl, 1 Wck. <U| ElUoU (d) Grell t. Lovy, 18 0. B. (N. S.) 73; S. C. 10- 

T. McClelland, 17 Ala. 21», 210. Jur. (N. S.) 210. > 

(<} RicbsrdsoD T. Rowlend, 40 Conn. fidS. 
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BUBSEY V. MeMPHIS & LiTTLE EOOK E. Co. 

{Gireuit Court, E. D. Arkansas. April Term, 1882.\ 

1. Raileçad Companies— As Caekiers. 

A railrpad company is not bound to undertake the carriage of goods beyond 
the teimmus of its road; but if it does enter into a con tract to do so, it is 
bound by it, and is under the same obligation to f umish means of conveyance 
beyond the Une of its owa road as it is upon it 

2. Bamb — WnE» MAT Rbfttse Febight— Dutt oj". 

A railroad company may rightfully décline to reçoive freight oflered, -when it 
bas not the requisite rolling stock and equipments to carry it wlthout delay ; 
but if it receives goods for transportation, it cannot escape responsibility for 
delay by a previous accumulation of freight at its dépota by acquainting the 
shipper, when he ofCers goods for carriage, with the facts, and aSording him 
the option of acquiescing in the delay or seeking some other line of transpor- 
tation. 
S. Bamb— Connecting Llmes— Thbough Bills or Lading— Delat ik Tbans- 

POKTATION. 

Through bills of lading impose on the railroad company, as carrier, the obli- 
gation to provide means of transportation for the goods shipped to their ulti- 
mate destination without delay, and it is no excuse for the non-performance of 
this duty that it could not procure transportation by boat by reason of a pre- 
vious accumulation of freight, of whioh it was adviaed when it received the 
goods for transportation. 

(. SAMB— MBA8UKE OI- DaMAGBS— FOB DeIiAT. 

The measure of damages for delay by a carrier in the transportion and de- 
livery of goods at their point of destination, is the différence in the market 
value of the goods at such destination on the day they ought to hâve been de- 
livered, and the market value on the day they were delivered. 

W. G. Whipple, for plaintiff. 

B, C. Brown, for défendant. 

Caldwell, D. J. Between the seventh and the twenty-fifth of 
November, 1878, the plaintiff's agent delivered to the défendant com- 
pany at Little Eock, and other stations in that vicinity, 602 baies of 
cotton for Bhipment, consigned to the plaintiff at New Orléans. The 
bills of lading specify and guaranty a through rate of freight to New 
Orléans, and are indorsed in ink "via river from Hopefield," and are 
identical in every respect, except that some déclare the cotton is re- 
ceived "to be transported from Little Eock, Arkansas, to New Orléans, 
Louisiana, and delivered to the consignée, or a Connecting common 
carrier," while in others "Hopefield, Arkansas," is inserted in lieu of 
"New Orléans, Louisana," where those words occur in the above 
extract. The plaintiff having shown an unreasonable delay in deliv- 
ering the cotton, the burden is cast on the défendant to show some 
fact which will justify or excuse that delay, This the answer at- 
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tempts to do by statîng that a quarantine, established to prevent the 
spread of yellow fever, stopped the defendant's road from running 
from the fourteenth of August to the twenty-eighth of October, and 
that owing to this faet at the time plaintiff's cotton was reeeived 
"large quantities of freight had aceumulated at Little Bock and other 
dépôts upon its line for transportation to Hopefield, and other large 
quantities had aceumulated in the oountry, and was afterwards de- 
livered for transportation, and that owing to such accumulation it 
could not forward said cotton upon the day of its réception, but that 
it did carry said cotton to Hopefield as soon as it could do so nnder 
the circumstances. " And, touching any delay at Hopefield, the answer 
states that previous to the receipt of the cotton a quarantine had been 
in force along the Mississippi river, which prevented boats from nav- 
igating that river between Gairo and New Orléans, and that during 
the existence of the quarantine "large quantities of freight aceumu- 
lated on the banks of the river for transportation to New Orléans, and 
boats coming down the river to Hopefield came laden to their utmost 
capacity, and could tate no mo^e freight; and said cotton was for- 
warded from Hopefield by the very first boat that could take it." 
Thèse statements in the answer accord with the facts in the case and 
are fatal to the défense. 

A railroad company isnot boundto undertake the carriage of goods 
beyond the terminus of its road, but if it does enter into a con tract 
to do 80 it is bound by it, and is under the same obligation to far- 
nish means of conveyance beyond the line of its own road that it is 
upon it. And a railroad company which bas the requisite rolling stock 
and equipments to carry without delay, the freights usually ofifered, is 
not bound to reçoive goods which it is not at the time able to carry, 
by reason of some accidentai or extraordinary increase in the public 
demand for transportation, occurring without the fault of the com- 
pany. In such case the company may rightfuUy décline to receive 
freights offered, and which it cannot carry without delay. But if it 
does receive the goods, it can only relieve itself from responsibility 
for delay in carrying them, resulting from a previous accumulation of 
freight at its dépôts for transportation, by acquainting the shipper 
with the facts when he offers his goods for carriage, and affording 
him the option of acquiescing in the delay, or seeking some other line 
of transportation for hie goods. There were other lines open to the 
plaintiff, and his agent testifies that he would bave shipped the cot- 
ton by some other line had he not been advised that it would go for- 
ward over defendant's line witbont delay. The thxoagh bills of 
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lading undoubtedly imposed on the company the obligation to pro- 
vide means of transportation for the cotton from Hopefield to New 
Orléans without delay. Its engagement to deliver the cotton in New 
Orléans bound it to furnish the means of carriage for that purpose. 
Under such a contract it had no right to rely on boats casually 
navigating the river. And the carriage must bave been continuous, 
and without delay, except the delay usually incident to transferring 
freight from the cars to the boat at Hopefield. If the cotton was 
detained an unusual length of time at Hopefield, the défendant can- 
not escape responsibility for such delay on the plea that no boats 
offered to take it. The obligation rested on the défendant to furnish 
boats to transport it, and it is no excuse for the non -performance of 
this duty that it could not procure transportation by boat by reason 
of a previous accumulation of freight, r" v hich it was advised wben 
it received the cotton. 

On the face of the through bills of lading, therefore, it was the légal 
duty of the défendant, on the arrivai of the cotton at Hopefield to 
ahip it thence by boat to New Orleaps without delay, and to provide 
boats for that purpose. The company had no right to trust to adven- 
titious aid to carry out its contract, and if it did so and was disap- 
pointed, the plaintiff is not to be made to suffer thereby. 

As to the Hopefield bills of lading it may be observed : (1) That 
the différence in the bills of lading seems not to bave been regarded 
as of any moment by the parties ; they were issued by the company 
and received by the shipper indififerently, as meaning the same thing, 
and as having the same légal effect ; (2) the plaintiff's agent testifies 
distinctly that the company's agent assured him the cotton would be 
shipped through to New Orléans without delay, and the cotton was 
delivered to the défendant on the faith of such assurance ; (3) ail the 
bills of lading fixed and guarantied a through rate of freight to New 
Orléans, which precluded the shipper from making a contract with 
any other carrier to carry the cotton from Hopefield. 

The défendant had a right to obtain the best freight rates it could 
for carrying the cotton from Hopefield to New Orléans,, but it could 
not hold the cotton to obtain favorable rates, and in order that it 
might make more money out of its contract with the plaintiff, as the 
plaintiff contends was done. Upon the facts in the case ail the bills 
of lading should probably be treated as the parties treated them at 
the time — as through bills of lading, and imposing obligations on the 
company accordingly. But whether this is a spund view or not need 
not be determined. Nor is it necessary to décide what the légal effecta 
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of the Hopefield bills of lading would be taken by themselves, and 
disconnected with the other faets in the case. On the pleadings and 
proofs the défendant is in no plight to split hairs on that question or 
insist on its décision. The liability of the company is fixed before 
that question is reached, and without any necessary référence to it. 

The plaintiff did not deliver his eotton to défendant upon a con- 
tract that it would be shipped when convenient, or when an indefi- 
nite quantity of freight then in its dépôt awâiting shipment had 
been forwarded. If the company had discharged its légal duty to 
the shipper, it would hâve advised him of the fact that there would 
be delay in forwarding the eotton when he offered it for shipment. 
Not having done so, but having cpncealed from the shipper this fact, 
it is responsible for ail delay occurring from causes then existing and 
within its knowledge. The whole delay, whether it occurred before 
or after the eotton arrived at Hopefield, was the resuit of the wrong- 
ful act of the company in receiving the eotton for immédiate trans- 
portation, and inducing the shipper to believe it would be carried to 
its destination without delay, and issuing bills of lading accordingly, 
when it knew it could not comply with its contract in this regard, 
and that unusual delay would occur not only on its own road, but as 
well on its Connecting line, by reasonof the préviens accumulation 
of freights. 

The conclusion reached is supported by adjudged cases. Tucker 
y. Pacific R. Co. 50 Mo. 386; Faulkner v. South. Pac. E. Go. 51 Mo. 
311; HelUwell v. Grand Trunk Ry. 7 Fed. Eep. 69. 

It is conceded that a reasonable time for the transportation of 
eotton from Little Eock to New Orléans, by the defendant's road to 
Hopefield and thence by boat to New Orléans, is 10 days. A much 
longer time than this elapsed between the delivery of the eotton to 
the railroad and its arrivai in New Orléans, during ail of which time 
eotton was declining in price, 

The measure of damage is the différence between the market value 
of the eotton in New Orléans on the day it ought to hâve been deliv- 
ered and the market value the day it was delivered. This différence 
is shown by the testimony of the eotton factors to be $827.37, for 
which let judgment be entered. 
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JBbewis V. City of Duluth ahd Village of Dcltjth. 
{Circuit Court, D. Minnesota. June Term, 1882.) 

1, Municipal Cokpoeatioh— Ditision of Tbbeitort— Liability fob Dbbtb— 

Beuedt. 

When an old corporation is dissolved, and a new one created, substantially 
embracing the same territory, the new mtinicipality becomes liable, as siiccessor, 
for the debts of the old, although thé' respective charters differ, and conse- 
quently an action at law will lie. 

2. Same — ^Poweb op Lksiblatitre — Appostionmbnt of Liabiutt. 

Citiea, to-wns, and counties are mère political subdivisions of the state, and 
are at ail times subject to législative control, and mày be divided, subdivided, 
or abolished. It is compétent for the législature, in màking such subdivisions, 
to apportion the obligations of the divided territory, and in the absence of such 
législative apportionment, the old municipality, if still ezisting, must bear the 
entire debt; but if a municipality has been abolished, and its territory divided 
among other municipalities, the créditer maj pursue bis demand against tho 
latter for their équitable portions thereof. 

In Equity. 

Williams é Davidson, for plaîntiflf. 

J. M. Qïlman, for défendant. 

Before Tbeat and Nelson* JJ. 

Peb Cueiam. On the démarrer in this case two points were 
decided which are in accord with right, reason, and authority : First, 
that under the averments in the bill proceedings in equity furnish an 
appropriate remedy; and, second, that if the facts averred are true, 
the city and village corporations are respectively liable for this 
indebtednesB in the proportions of the taxable property in each. 

The bonds and coupons sued on were executed and delivered by 
the city before the village was carved out of the city territory, and 
therefore at law only the corporate party issuing them could be pur- 
sued 80 long as its corporate existence remained. When an old cor- 
poration is dissolved and a new one created substantially embracing 
the same territory as the old, the new municipality becomes liable as 
successor for the debts of the old, although the respective charters 
differ in many respects, and consequently an action at law will lie. 
Broughton v. Pensacola, 93 U. S. 266.. 

If the repeal of the old and the grant of the new charter occur 
pending légal proceedings, the action may be revived by scire facias 
against the new municipality, and in some states by suggestion of 
record. O'Connor v. City of Memphis, 13 Cent. Law J. 150. 
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Cities, towitts, and countiea, being mère political subdivisions of the 
fitate, are at ail times subject to législative control, and mày be abol- 
ished, divided, and subdivided. New municipalities may be carved 
out of them or portions of the territory detached and annexed to 
another municipality, etc. It is compétent for the législature, in 
making such divisions or annexations, to apportion the: obligations 
of the divided territory as to it may seem just. In the absence of 
such législative apportionment the old municipality, if still existing, 
must bear the entire debt, and -vrhen paid by it cannot enforce con- 
tributions from the inunicipality to whieh parts of its taxable prop- 
erty hâve been annexed. If a municipality bas been abolished, and 
its territory divided among other municipalities, then a creditor may 
pursue bis demand against the latter for their équitable proportions 
thereof . Thèse gênerai doctrines hâve been fuUy recognized by the 
United States suprême court and other courts, and also by text 
writers. Laramie County v. Alhany County, 92 U. S. 307 ; Broughtm 
V. Pensacolà, supra; New Orléans v. Clark, 95 U. S. 644; Mt. Pleas- 
ant V. Beckwith, 100 U. S. 514; State V, Lake City, 25 Minn. 404; 
Dillon, Mun. Corp. § 124 et seq.,- O'Conn&r v. City qf Memphis, 
supra. It is unnecessary to review the many cases cited and com- 
mented upon in the foregoing authorities, for nothing ean be added 
to their cogency. 

The opinion of this court on the démarrer states, with sufficient 
«learness, the gênerai aspect of the case as then presented, including 
ihe acts of the législature whereby the village was created and tjie 
debt of the city apportioned. The seheme thus devised, to the pos- 
sible injury of the creditors, may not appear vrorthy of spécial com- 
mendation. Yet, as the législature, in its wisdom and under its 
authority to control city and village corporations, passed the respect- 
ive acts named, they are controlling. The évidence offered, so far 
from supporting the allégations of the bill, shows that ample means 
Temain with the city to meet the plaintiff's demand; that the 
apportionment at the time made may not seem entirely équitable, 
but that, under the increased growth and prosperity of the city, — 
largely due, it may be, to the successful opération of said gohemô, — it 
is now in a condition to meet its matured obligations, and, pros- 
pectively, ail others as they mature. It ïs well known that many 
municipalities, with a viewto their future interests and growth, incur 
obligations not to mature for years, in the expectation that at their 
jnaturity the taxable property will hâve so.increased that the burden 
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of payment will be comparatively light. Hence, it is not proper to 
base conclusions concerning such obligations entirely on the condi- 
tion of aflfairs when such obligations were assumed for the purposes 
mentioned. What is the présent condition of the city ? Can it meet 
the coupons accruing? According to the testimony, the taxable 
property therein bas already increased nearly or quite fourfold, and 
is advancing rapidly. There is, therefore, no légal or équitable 
reason, in the light of authority, for going behind the législative 
apportionment. The broad language of most authorities indicates 
thât, under no circumstances, can a court go behind the législative 
apportionment so as to charge such new municipality with more of 
the old indebtedness than the législature assigned to it. But, cer- 
tainly, such broad doctrines are subjeot to the qualifications stated 
in the former opinion of this court, viz. : 

"When the corporation which created the debt is shom of its population 
and taxable property to such an extent that there is no reasonable expectation 
of its meeting the présent indebtedness, and it is unable so to do, the creditors 
at least can enforce a proportionate share of their obligations against the two 
corporations carved out of one. Both are liable to the extent of the property 
set ofE to each respectively." 

The doctrine thus announced must commend itself to every just 
and right-thinking person. While the gênerai rule obtains, that the 
old corporation remains liable for the old debts, yet when it is shorn 
by législative enactment of the means to meet the same, the corpo- 
ration to which the excised territory bas been annexed cannot receive 
the entire benefit thereof to the practioal répudiation of subsisting 
obligations. Were this permissible, ho court should hesitate to pro- 
nounce the législative act whereby the obligation of outstanding con- 
tracts is impaired — nay, practically destroyed — unconstitutional and 
void. Under the averments of the Mil such a case was presented ; 
under the évidence such a condition of affairs does not exist. The 
case, as now before the court, is very différent from that presented 
on demurrer. 

In O'Connor v. City of Memphis, supra, the learned judge, after 
stating the broad rule above referred to, adds,. signiflcantly: "A 
qualification of the latter part of the rule may be assumed, although 
the point seems never to bave arisen in judgment where the munici- 
pality bas been so reduced in population and territory as to be unable 
to meet its liabilities." It was that qualification which thîs court 
recognized in its opinion on the demurrer, and which it still bolds 
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to be Sound and just. It would be enforced unbesitatingly in this 
cause did the facts justify. As it is, however, no such qualification 
is required, for the city bas ample means to meet the plaintiff's de- 
mand now in suit, and bis remedy is at law. 
The bill is dismissed, with costs. 



Smoot ». Kentuckt CenteaIi Et. Co.* 
{(Mreuit Court, D. Eentucky. August 23, 1882.) 

1. Action fob Dahaoeb undkb Civil- Rights Aot op Makch 1, 1875— Jukisdic- 

TIOH— ACT Maboh 3, 1875. 

■Whetlier juriadiction of a civil action for damages arising out of a violation 
of the equality guarantied by, the flrst section of the civil-rights act of 
March 1, 1875, is conferred upon the United Btates courts by that act, quœre. 
But hdd that, if that act is cpnstitutional, jurisdiction is conferred by the act 
of March 3, 1875, as being a case "arising under the constitution or laws of 
the United States." 

2. POUBTBENTH AmENDMENT — ClTIZENSHEP — EqUAUTT — ClVIL-RlGHTS ACT, 

March 1, 1875. 

The déclaration in the flrst section of the fourteenth amendment " that ail 
perspns born or naturalized in the United States, and subject to the jurisdic- 
tion thereof, are citizens of the United States and of the state wherein they 
réside," did not of itself give congress power to protect, by législation, the 
rights pertaining to state or national citizenship. 

3. Samm — Prohibitions Relate Only to Action bt States, not by Individ- 

0AL8. 

The inhibitions of that section, ■which follow the déclaration above quoted, 
are diiected solely against action by the states, not to action by individuals ; 
and therefore if a state has not attempted, by its Jaws, offlcers, or ageocies, to 
overstep the limitation there imposed, no case arises for the exercise of the 
protecting power of the national government. 

4. Samb — Case States. 

In an action in the United States circuit court under the civil-rights act of 
March 1, 1875, the pétition alleged that plaintiffs (who were colored persons) 
and défendant were citizens of Kentucky ; that plaintlff, Mrs. Smoot, pur- 
chased a flrst-class ticket over the defendant's road from Paris to Lexington, 
Ky.; that the train upon whioh she attempted to take passage consisted of a 
coach intended and used for ladies, and gentlemen accompanied by ladies, and 
other inferior coaches ; that on account of her race and color she was denied 
Bdmittance to the ladies' car, and, refusing to accept the inferior accommoda- 
tions of the other coaches and to give up her ticket, she was forcibly removed 
from the train ; for which plaintiffs asked damages. Upon demurrer to the 
pétition, hdd, that congress had no power to protect the right alleged to bave 
been violated, and the court had no jurisdiction to entertain the action. 

•Reported by J. G. Harper, Esii., of the Cincinnati bar. 

y.l3,no.7— 22 
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John W. Stevenson, in support of.clemurrer. 

1. The civll-rights act of March 1, 1875, does not confer jurisdiotion upon 
the fédéral court in an action for damages for a breach of its provision. Such 
an action may be maintained in the state courts, and in fédéral courts, when 
jurisdiction may be derived from the facfc of a difïerence of citizenship. CuVy 
V. Baltimore & OMo B. Go. 1 Hughes, 536; Ghray v. Cinoinnati Southern By. 
Co. 11 FED. Eef. 536. 

2. An attempt to confer such jurisdiction is not warranted by the f ourteenth 
amendment. That amendment distinguishes the rights and privilèges of 
citizens into those which they hâve as citizens of the United States, and 
those which they hâve as citizens of the states. This distinction is shown 
and illustrated in Gibbons v. Ogden, 9 Wheat. 203; Virginia v. Bivea, 100 
U. S. 313; iSlaughter-house Cases, 16 Wall. 74; D". 8. v. Cruikshank, 92 U. 
S. 542; Bradwéll v. Btate, 16 Wall. 130; Ex parte Kinney, 3 Hughes, 1; 
Bertonman v. Board of Directors, 3 Woods, 177 ; and congress is not author- 
ized to take under its care rights which pertain to citizens of the state. 

3. The acts alleged violate those rights only which belong to citizens of the 
state of Kentucky. The sole power of regulating railways, and deflning the 
rights of passengers thereon within that state, is vested in its législature, 
and such rights pertain to persons as a citizen of Kentucl^, and are derived 
from the state. 

4. Congress bas no right to interfère because the state bas passed no act 
discriminating between passengers on account of color. The prohibitions of 
the fourteenth amendment ançi the civil rights act both hâve référence to 
state action exclusively. 

6. Fédéral authority is limited to national objects, and the states are left in 
control of internai government. Gibbons v. Ogden, 9 Wheat. 574 ; Brown v. 
Maryland, 12 Wheat. 419 ; Lioenses Cases, 5 How. 589 ; New York v. Milne, 
11 Pet. 131; New Orléans v. U. S. 11 Pet. 735; Oonway v. Taylor's Ex'rs, 1 
Black, 603; Comfleld v.C'oryen, 4 Wash. 0. C, 379; Crandall v. Nevada, 6 
Wall. 36. 

Bateman d Harper, for plaintiff. 

Jurisdiction of this case by the circuit court îs conférred by the first sec- 
tion of the act of March 3, 1875, (18 St. at Large, 570,) which includes ail 
causes arising under the constitution and laws of the United States. The acts 
complained of are infractions of the rights conférred upon plaintifif by the flrst 
section of the act of March 1, 1875, (18 St. at Large, 336,) which grants to her 
the f ull and equal right to the enjoyment of the accommodations, etc., of pub- 
lic conveyances on land and water. Previous to the last three amendments 
to the constitution and to this law, plaintiff, as a person of color, did not 
possess equal rights with white citizens of Kentucky in public conveyances 
and otherwise, but only held such right as the "dominant race" might from 
time to time allow them, and were not considerëd a part of the political com- 
munity of the United States. Scott v. Sand/ord, 9 How. 404. Thèse rights 
ahe now — under the constitution and this law — ^holds in absolute title by 
grant from the United States, and their violation constitutes a case arising 
under its constitution and laws. Gelston v. Soyt, 3 Wheat. 246 ; : Biver Bridge 
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Coi. V. Kansas, 92 U. S. 316; 2 Story, Const. 1641-42; Cohem v. Virginia, 6 
Wheat. 264, 279. 

2. The jurisdiction claimed is also conferred by tlie third section of the 
civil-rights act, (18 St. at Large, 336,) wMch extends the juriadiotion of the 
circuit and district courts of the United States to ail violationia of this act, 
without limit as to proceedings. The law provides for three différent classes 
of proceedings, to-wit, indictment, action for a penalty, and damages at com- 
mon law. The law describes thèse three as proceedings, and the terms used, 
of " rights at common law," ref er to the secondary right of action accruing by 
reason of the violation of ïYLaprimary right of the person granted by the con- 
stitution and lawB. This secondary right is a right of action at common law 
for damages for the infraction of a légal right of the person, whether that 
right is derived from statute or held under the common law. 

3. The civil-righte act in question is authorized by the fourteenth amend- 
ment to the constitution. Previous to the passage of the war amendments 
the negroes in this country were legally an inferior race, mostly slaves, and 
holding no rights as citizens of the United States, and none which might not 
be invaded by the state authorities at their option. Plaintiff, a native of 
Kentucky, was the subject of discrimination against her as to her essentiai 
rights, including the right to the accommodations of inns, public convey- 
ances, etc., and was not admitted or recognized as a citizen of the state. 
Scott V. Sandford, supra. The scope and object of the amendment was to 
étnancipate her race, relieve them from légal disabilities, and place them on 
an equality befoire the law with the white people of the country. Slaughter- 
funtse Cases, 16 Wall. 67. 

The first section conf ers upon her the character and rights of a citizen of the 
United States, and makes her the eçpial of other citizens of the United States in 
rights as such. It also confers upon her the character and rights of a citizen 
of the state of Kentucky — not a portion of them, but the whole — in complète 
equality with ail other citizens of the state. This amendment does not define 
what thèse are, but whatever the state prescribes for any, this amendment 
confers upon and guaranties to plaintifE in equal enjoyment with every- 
body else. The state créâtes schools, authorizes railroads, and defines the 
rights its citizens may hâve in both. The United States, by this amendment, 
says the plaintiff shall hâve the eqiial enjoyment of thèse rights, undisturbed, 
notwithstanding her race and color. It assumes to protect her place and 
equality as a citizen of the state. So that if a right to ride in a certain mode, 
and upon certain conditions, upôn the defendant's railway is granted to white 
persons, the United States guaranties it to plaintifE upon thesame conditions. 
16 Wall. 80. 

This amendment is an aiSrmative grant, and not a négative one; and the 
flfth section of the fourteenth amendment expressly confers upon congress 
the power to enforce It by appropriate législation. 

The civil-rights act is exactly within the scope of the amendinent, and 
assorte and provides for the protection of a portion of the ijights which it con- 
fers, viz., " the f uU and equal enjoyment of the accommodations, privilèges, 
êtes., of publié éonveyances." « Eights and immunîties créated by a dépendent 
upon the constitution bf the United States can be protected by congreâs." 
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Chief Justice Waite in U. S. v. Reese, 92 U. S. 217; U. S. v. CmîksTianJc, 92 
U.S. 549. 

The flrst section of the amendment is also prohibitory upon the states. 
After conferring upon the colored inhabitants of the United States equal 
rights as citizens of the United Çtates, and of the states, with other citizens 
thereof, it further pro vides: *' No state shall make or enforce any law which 
shall abridge the privilèges and immunities of citizens of the United States ; 
nor shall any state deprive any person of life, liberty, and property without due 
process of law ; nor deny to any person within its jurisdietion the equal pro- 
tection of the laws." The second and third clauses of thèse prohibitions in- 
clude ail persons, whether citizens or aliens. Ah Kow v. Ntman, 5 Sawy. 622 ; 
In re Ah Clmig, 2 Ped. Eep. 733; In re Ah Fong, 3 Sawy. 144; In re Par- 
rott, 1 FED. Réf. 481. 

But thèse prohibitory clauses are founded upon the existence of an equal 
right previously conferred by the amendaient, and of themselves, in connec- 
tion with the flfth section of the amendment, charge upon the government 
the duty of protecting this equality of right. The fifteenth amendment is 
wholly prohibitory. " The rights of citizens, etc., to vote shall not be denied 
or abridged 62/ the United States, or hy any state, on account," etc. , Yet 
législation against individual acts violating or obstructing the right to vote 
on account of race, although the state had not attempted to abridge it, had 
been repeatedly sustained. This is the case as to the kuMux bill and enforce- 
ment act, punishing individual offenses against the right to vote on account 
of color. U. 8. V. Eeese, 92 U. S. 217 ; U. S. v. Cruikshank, Id. 542. The flrst 
and second sections of the enforcement act, relating to the equal right to vote„is 
precisely similar to the flrst and second sections of the act in question, relat- 
ing to equality of rights in other respects. 

Congress has given a clear contemporaneous interprétation of the fonrteenth 
amendment, — the very men who originated and passed it. The original civil- 
rights act was supposed tohave been warranted by the thirteenth, but doubts 
existing as to its validity, the fourteenth amendment was presented and 
adopted, with a view to authorize such législation; and after its ratification, 
March, 1870, the civil-rights bill of 1866 was re-enacted by the seventeenth 
section of the enforcement act of May, 1870. The validity of tbat act is rec- 
ognized. 92 U. S. 555. 

In enforcing the duty of equal protection by the state, congress cannot 
prosecute the state for its delinquency; it can only reach the citizen, and 
punish or prevent his violation of the equal rights of others by just such lég- 
islation as that in question. Nor can the judiciary inquire into the necessity 
or expediency of such législation. Congress is the sole judge as to whether 
it is nècessary or not Wynham v. People, 13 K Y. 475; License Tax Vases, 
5 Wall. 969; The Wheëlina Bridge GasiylB How. 430-2. The court eannot 
inquire into the fact as to whether the state is or has been delinquent for the 
determiningf whether the law should be operative. 

Baeh D. J.'d?he pétition in t^is case allégés that theplaîntiffs are 
colored people of African.descen,t, résidents and citizens of this state 
and citizens of the United States, and the défendant is a corporation 
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chartered by this state, owning and pperating a railroad running 
from Lexington to Covington; that the plaintiff, Belle M. Smôot, wlio 
is the wife of the plaintiff, Edward J. Smoot, purchased in Septem- 
ber, 1881, at Paris, Kentucky, of défendant a first-clasa ticket on its 
train, from Paris to Lexington. It is alleged that she with said ticket 
boarded a regular passenger train of defendant's, whioh was running 
from Covington through Paris to Lexington, and sought to go into 
the ladies' car, %hich was reserved for the use of ladies and the gen- 
tlemen accompanying them, but that she was refused admission into 
said car by defendant's agents, because and only beeause she was col- 
ored and of African descent, and was requested to go into the car 
which was reserved for gentlemen, and that this car was inferior to 
that reserved for white ladies. It is for this alleged discrimination 
that she refused to go into this car, and persisted upon going into the 
same car with other ladies, and because of this was put off the train 
between stations by defendant's conductor; and for this they seek the 
recovery of damages. The suit is brought under the civil-rights act, 
approved March 1, 1875, (Supp. Eev. St. 148.) The pétition has 
been demurred to, and it is now insisted (1) that as this is a suit for 
the recovery of civil damages, it is not within the terms of that act, 
and this court has no jurisdiction; (2) if within the terms of that 
act, this court has no jurisdiction, because it is not within the consti- 
tutional powers of congress to give it, as between citizens of the same 
state. 

The third section of this act provides "that the district and circuit 
courts of the United States shall hâve, exclusively of the courts of the 
several states, cognizance of ail crimes and offenses against and vio- 
lations of the provisions of this act." But there are other provisions 
of the act which raise a serions doubt whether "violations of the pro- 
visions of this act" include civil actions for damages. 

It is, however, not necessary to décide this question, because if 
congress has the constitutional right to give this court jurisdiction of 
this action, it has done so in the judiciary act approved March 3, 
1876, which gives circuit courts jurisdiction of "ail suits of a civil 
nature at common law or in equity when the matter in dispute 
exceeds, exclusive of costs, the sum or value of $500, and arises 
under the constitution or laws of the United States." If, therefore, 
this case arises under the constitution, or laws of the United States 
made in pursuance thereof, this court has jurisdiction. The material 
question is, has congress the constitutional right to give this court 
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iurisdiction beeause of the subject-matter, as alleged in this pétition ? 
The first section of the civil-rights aet provides — 

«That ail persona within the jurisdiction of the United States shall be 
entitled to the f ull and equal enjoyment of the accommodations, advantages, 
facilities, and privilèges of inns, public conveyances on land or water, theaters, 
and other places of public amusements, subject only to the conditions and 
limitations established by law and applicable alike to citizens of every race 
and color, regardless of any previous condition of servitude." Supp. Eev. 
St. § 148. 

The authority for thia enactment is based upon the first section of 
the fourteenth amendment to the constitution, which is in thèse words : 

"Ail persons born or naturalized in the United States, and subject to the 
jurisdiction thereof, are citizens of the United States and of the state wherein 
they réside. No state shall make or enforce any law which shall abridge the 
privilèges or immunities of citizens of the United States. Not shall any state 
deprive any person of life, liberty, or property without due process of law ; nor 
deny to any person within its jurisdiction the equal protection of the laws." 

The fifth section gives congress the "power to enforce by appro- 
priate législation" this and the other provisions of the amendment. 
There is no allégation in the pétition that there is any law of the 
state of Kentucky which authorized the défendant to make any dis- 
crimination in the treatment or accommodation of its passengers on 
acoount of their race or color. There is no sueh law knovm to me, 
and I do not know of anything in the laws of Kentucky which would 
prevent plaintiff from recovering for the wrong complained of if the 
facts are as alleged. The défendant had no right under its charter 
to give plaintiff, if in fact it did give, accommodations on its trains 
which were inf erior to those given white persons beeause of her race 
and color ;. and if she refused to accept such inferior accommoda- 
tions, and was in conséquence put off the train, she is, I think, enti- 
tled upon common-law principles to recover damages. But is not 
that fact a reason, if there was none other, why plaintiffs cannot 
come into this court with their action ? In other words, can congress 
give this court jurisdiction over this subject, and between citizens of 
the same state, unless Kentucky bas, by it laws or through its officers 
or agencies, denied to plaintiff the equal protection of the laws, or 
abridged her "privilèges or immunities" as a citizen of the United 
States? 

Wé will not détermine whether the right to travel over railroads 
in public cars, without discrimination on account of race or colôr, is 
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a privilège pertaining to national citizenship. But assuming that 
the right to travel to and from the capitol of the nation, to and from 
post-offices, revenue offices, and United States courts, is a privilège 
pertaining to national citizenship, and that this includes the right to 
travel in the usual public conveyances without discrimination because 
of the citizen's race or color, still, the inquiry remains, has this 
privilège been abridged by the state or its agencies? Crandall v. 
Nevada, 6 Wall, 35. 

The fourteenth and the other amendments are limitations upon the 
power of the states, and to some extent an enlargement of the pow- 
ers of congress. But the enlargement of the powers of congress are 
for the purpose and to the extent only of enforcing the limitations 
placed upon the power of the state. If, therefore, a state has not 
attempted by its laws, officers, or agencies to overstep thèse limita- 
tions, no case arises for the exercise of the protecting and guaranteeing 
power of the national govemment. 

The déclaration that "ail persons bom or naturalized in the United 
States, and subject to the jurisdiction thereof, are citizens of the 
United States, and of the state wherein they réside," does not of 
itself, I think, give congress the power to déclare that the fédéral 
courts shall have,exclusively of or concurrently with the state courts, 
original jurisdiction to protect the rights of national and state citi- 
zenship. If this had been the intention, the subséquent inhibitioûs 
upon the state would hâve been entirely unnecessary. 

The suprême courts, prier to this déclaration, had decided that cit- 
izenship of a person bom in the United States could only come 
through a state, and that a person of African descent, though bom 
in one of the United States, could never become a citizen of that 
state. Dred Scott v. Sandford, 19 How. 393. This déclaration in the 
amendment changed this, and by a broad déclaration made ail per- 
sons, whatever their race, color, or previous condition, born in the 
United States, and subject to its jurisdiction, citizens of the United 
States, and of the state whereof they réside. Slaughter-house Cases, 
16 Wall. 67. But this déclaration did not of itself give congress the 
power to protect by législation the rights pertaining to state or 
national citizenship. The power of congress to protect the national 
citizen in bis privilèges and immunities, and ail persons in certain 
fundamental rights, is given in the subséquent part of the clause, and 
this protection is from the action of the states, or its agencies, and 
not from the acts of individuals, unless individuals act by or through 
state authority. Ex parte Virginia, 100 U. S. 339. 
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If the mère déclaration of citizenship gives the power to congress, 
nnder the fifth section of this amendment, to protect from the acta 
of individuals the rights pertaining to the citizenship therein declared, 
this power must extend to protecting the rights pertaining to state 
as well as national citizenship, as there is no distinction in the 
déclaration of citizenship. 

I conclude, therefore, as there is no allégation in the pétition that 
the state of Kentucky has denied the plaiutiff the equal protection of 
its laws, or made or enforced any law which abridges her privilèges 
or immunities as a citizen of the United States, nor is there, in fact, 
any such law or déniai of protection known to me, the ail-important 
jurisdictional fact to give this court jurisdiction is wanting, and the 
demurrer must be sustained and pétition dismissed. 

If I am mistaken in the Kentucky law, and the courts of the state 
shâll sustain as légal this discrimination on account of race and 
color, the plaintiff and others of like condition are not without rem- 
edy, but may hâve the question passed upon by the suprême court. 
Virginia y. Rives, 100 U. S. 313; Heal v. Delaware, 103 U. S. 370. 

Note. Where a state has been guilty of no violation of the provisions of 
the thirteenth, fourteentb, and âfteeatb ameudments to the constitution of 
the United States, no power is conferred on congress to punish private indi- 
viduals, who, acting without any authority from the state, and it may be in 
défiance of law, invade the rights of the citizen which are protected by such 
amendœents. So, where an act of congress is directed exclusively against the 
action of individuals, and not of the states, the law is broader than the ameud- 
ments by which it is attempted to be justified, and is without constitutional 
warrant. Le ffrand v. U. S. 12 Fed. Kef. 577, (opinion by Mr. Justice Woods,) 
and the elaborate note by Mr. Desty, Congress had no power under the four- 
teentb amendment to protect the right " to the full and equal enjoyment of 
the accommodations, advantages, facilities, and privilèges of theaters and 
inns " against violation by individuals acting in their private capacity, and 
to that extent the civil-rights act of March 1, 1876, is unconstitutional. Charge 
to grand jury by Judge Emmons, (May, 1875, U. S. C. C, W. D. Tenu.,) 2 
Am. L. T. Kep. (ST. S.) 198. Contra, U. 8. v. Newuomer, (U. S. D. C, E. D. 
Pa., Feb. 1876») 22 Int. Rev. Kec. 116, Cadwallader, J. The same question 
was before Judges Blatchford and Choate, and they divided and certified it to 
the suprême court. U. 8. v. Singhton, 1 Crim. Law Mag. 386. For a f urther 
discussion of this subject, see Cooley, Torts, 284-6, and note to U. 8. v. Bun" 
tin, 10 Fkd. Bbp. 736.— [Kbp. 
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BOLLOCK & Co. V. TSCHESGI & ScEWINDB. 

{Oircuit Court, D. lowa. 1882.\ 

CoNTRACT op Sale— Statute of Frauds — Deliteby to Common Cabrieb. 

A delivery of goods by a vendor to a common carrier is a âelivery to the 
Vendée, though such carrier was not designated by him, and under the provision 
of the lowa statute of frauds that no évidence of any contract for the sale of 
Personal property is compétent when no part of the property is delivered, and 
no part of the priée pald, such a delivery ia sufflcient to take the contract out 
of the statute. 

Love, D. J. The question presented upon the facts of this 
case is whether or not the delivery of goods under an oral contract of 
sale to a common carrier (not designated by the purchaser) in the 
usual course of transportation is sufficient, under the lowa statute of 
frauds, to bind the contract. 

The language of the lowa statute, it will be seen, differs very ma- 
terially from that of England, and many of the states of the Union. 
The lowa statute of frauds provides that it shall embrace, among 
other contracts, "those in relation to the sale of personal property, 
when no part of the property is delivered, and no part of the price 
paid." 

The language of the English statute is somewhat différent. It 
provides — 

" ïhat> no contract for the sale of any goods, wares, and merchandise, for 
the priée of 10 pounds sterling or upwards, shall be allowed to be good, 
except the buyer shall accept part of the goods so sold, and actually reeeive the 
same, or give something in earnest to bind the bargain or in part payment, or 
that some note or mémorandum in writing of the said bargain be made and 
signed by the parties to be charged by such contract, or their agents thereunto 
lawfully authorized." 

in many of the state statutes, and among them those of New 
York, Massachusetts, and Georgia, the same words, "accepted and re- 
ceived," are used, and thèse words hâve been expounded by many 
English and American décisions, Unquestionably, wherever thèse 
words bave been used, it bas been held that in order to dispense 
with the necessity of writing, the goods must be both "accepted and 
received," and that one or the other is not sufficient. It is well set- 
tled in England, New York, Massachusetts, Georgia, and some other 
states, that the mère delivery of the goods is not sufficient under 
the statute, because the words "delivery" and "received" are "corrél- 
ative terms," and therefore that the goods must not only be "deJiv- 
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ered" or "received" but also accepted, in order to comply with the 
terms of the statute. But delivered and accepted are not, according 
to thèse décisions, équivalent terms. Goods may be delivered and 
not accepted, but, on the contrary, rejected, as not corresponding to 
samples, or as otherwise contrary to the conditions of the contract. 
Hence it has been held, in England and in the states referred to, that 
delivery to a common carrier is not sufficient under their statutes of 
frauds, beoause the carrier is authorized to "receiTo" but not to ac- 
cept goods for the vendee, while the statute requires that they shall 
be both received or delivered and accepted, in order to bind the bar- 
gain without writing. But the décisions in England and the states, 
referred to at the same time, hold that a delivery to a common car- 
rier, though not designated by the purchasers, is a good and perfect 
delivery to the latter; that the carrier is quoad hoc his agent; that 
the possession is after such delivery in the purchaser, and the goods 
at his risk; that the lien of the vendor for the price is upon the de- 
livery to the carrier lost, by reason of the fact that the possession 
has been transferred from him to the purchaser; and that the vend- 
or's only remaining right to the goods after such delivery is that of 
stoppage in transitu. 

But thèse décisions further hold that the common carrier is the 
agent of the vendee for the purpose of delivery only, and not of 
acceptance, etc. The common carrier cannot accept for the vendee, 
beoause acceptance implies assent that the goods are in accordance 
with the contract. Acceptance implies a mental act. It is by such 
mental act that the purchaser finally gives assent to the performance 
of the contract by the vendor, as being in fuU compliance with the 
terms of the contract of sale. Such -was the exposition of the words 
"accepted and actualiy received" by the courts of England and the 
Aruerican states. But we see that thèse words are entirely omitted 
in the lowa statute, and the word "delivery" alone used, and that 
the word "delivery," according to the adjudication, had been held 
to be équivalent to "received." There is no word in the lowa statute 
équivalent to the word "accepted." Oan we suppose that the codifiers 
were ignorant of the previous adjudications as to the meaning of the 
words "accepted and received?" Can we assume that they omitted 
the word "accepted," or any équivalent term, from the statute unin- 
tentionally or by mère accident? Such assumptions would be violent 
and untenable. We must conclude that the word "accepted" was 
omitted intentionally, and that the purpose of the legislators was 
that delivery alone, without "acceptance," should be sufficient to 
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dispense with the necessity of writing. Nor was this change of 
phraseology without good and solid reason in the mind of the 
framers of the lowa statute. The delivery of the possession of 
goods is an open, visible, tangible act. It is a physical faot, mani- 
festing the intention of the parties. A sale, therefore, with delivery 
of possession, is a totally différent thing from a sale by mère words, 
without any outward symbol of the intention of the parties. A sale 
by words only would open the door to fraud and false swearing. A 
sale with delivery removes this danger, as far as it can be removed, 
and to the estent that the statute of fraude intended to remove it. 
Delivery of possession, therefore, accomplishes the very purpose of 
the statute, and the mère act of acceptanee could add little or noth- 
ing to that purpose. Hence was the word "accepted" omitted from 
the lowa statute. 

Now, delivery to a oommon carrier is not only an open and visible 
act, calculated to satisfy the policy of the statute, but is ordinarily 
susceptible of more satisfactory proof than a delivery direct to the 
vendee, since, in many cases, the vendee would be the only witness 
of delivery to him, wbile delivery to a carrier could always be proved 
by many disinterested witnesses. 

Again: The lowa statute is, by its express terms, a statute of 
évidence. "No évidence of the contracts enumerated is compétent 
without writing, unless the goods be delivered," etc. In this it dif- 
fers somewhat from the terms of the English statute, whioh provides 
that no action shaU be maintained upon any of the contracts named 
which shall not be in writing, etc. The purpose of the lowa statute 
was to prescribe a mode of proof whioh would, as far as possible, 
avoid the danger of fraud and perjury. Its framers must haye 
known that it had been settled that delivery to a common carrier 
is a good and perfect delivery, and we may assume that they saw 
clearly that such a delivery would be more susceptible of certain 
proof as évidence of the bargain, and less exposed to. the danger of 
perjury and fraud, than any direct delivery to the purchaser could 
possibly be. Proof of a direct delivery by the vendor to the vendee 
might rest upon their own testimony ; whereas a delivery to a com- 
mon carrier might be shown by the testimony of the intervening 
agents, and by the very circumstances of the transaction, Hence a 
delivery to a common carrier would more effectually accomplish the 
purpose of the statute than a direct and immédiate delivery to the 
vendee. 
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But, again, let us consider the effect in commercial transactions of 
a rule that nothing short of acceptance by the vendee is sufficient to 
bind an oral contract for the sale of goods. The distant marchant 
visits the city and makes his purchases orally. It would be highly 
inconvénient to require that ail such purchasing contracts should be 
reduced to writing. Now, if nothing short of the acceptance of the 
goods by the purchasing merehant when they reach him, would make 
the contract valid and binding under the statute of frauds, how could 
the selling merehant, with any safety whatever, venture to forward 
the goods ? The goods might be in strict accordance with samples, 
if sold by sample, or with the terms of the oral contract, if sold 
otherwise; and yet the purchasing merehant would be at perfect lib- 
erty to reject them without incurring the least liability. The pur^ 
chasing merehant might simply say : "True, the goods are ail right, — 
they are in strict accordance with the samples and the contract, — but 
there was no writing, and I hâve not yet accepted them, therefore I 
will simply throw them on your hands." But suppose the vendor 
may bind the bargain by delivering the goods to the common car- 
riers in the regular course of business, he can with safety forward 
them, and the vendee, when they reach him, would still be at liberty 
to refuse them if unsound, or otherwise not in accordance with the 
contract. The vendee could thus hold the vendor to a strict compli- 
ance with his contract, but he could not, at his mère caprice, or as 
his interest might dictate, reject the goods to the serions loss and 
inconvenience of the vendor. Thus the delivery to the common car- 
rier would simply take the place of writing to withtlraw the contract 
from the opération of the statute of frauds. Even if the contract 
were in writing the vendee might refuse to accept the goods. Indeed, 
he might reject them, notwith standing the writing, as not in accord- 
ance with samples or the conditions of the contract. This he would 
of course do at his péril, and if the vendor could show that the goods 
were in strict •accordance with the contract, the seller could make the 
vendee liable as upon a breach of contract. Precisely the same re- 
sults would follow if it be the law that deliverj to a carrier takes the 
case out of the statute. 

Thus, in Benjamin's learned work upon Sales, § 675, we fiud the 
foUowing : 

" When questions arise as to the ' actual receipt ' which is necessary to give 
validity to a paroi contract for the sale of chattels exceeding 10 pounds value, 
the judges constantly use the word ' delivery ' as the corrélative of ' actual 
receipt;' " citing Carter v. Kingman, 103 Mass. 617. 
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Mr. Justice Blaekbum, in commenting on this clause, makes the fol- 
lowing remarks : 

«' If we seek for the meaning of the enactment, judging merely by the 
words and without référence to décisions, it seems thaf the provision is not 
complied with unless two things concur: thebuyer must accept, and he tûust 
actually receive part of the goods ; and the contract will not be good unless he 
does both. And this is to be borne in mind, for as there may be an actual 
receipt without acceptance, so may there be acceptance without any receipt." 
Benj. Sales, § 139. 

Again; 

« The receipt of part of the goods ip the taking possession of them. When 
the seller gives to the buyér the actual control of the goods and tlie buyer 
accepts such control, he has actually received them. Such receipt is often 
évidence of acceptance, but it is not the same thing; indeed, the receipt by 
the buyer may be and often is for the express purpose of seeing whether he 
will accept them. If goods of a particular description are ordered to ue sent 
by a carrier, the buyer must, in every case, receive the package to see whether 
it answers his order or not; it may even be reasonable to try a part of the 
goods by using them; but, though this is a very actual receipt, it is no accept- 
ance so long as the buyer can consistently object to the goods as not answe> 
ing the order. It follows from this that a receipt of the goods by a carrier or 
on board ship, though a suffident delivery to the purohaser, is not an accept- 
ance by him so as to bind the contract ; for the carrier, if he is agent to receive, 
is clearly not one to accept goods." Section 140. 

And this, says Benjamin, is also the law of the United States; cit- 
ing Calkins v. Holman, 47 N. Y. 449. 

The same distinction between the acceptance and receipt of goods 
is taken in Georgia. Lloyd v. Wright, 25 Ga. 215. The court says : 

"The statute requires that the purchaser should 'actually receive the 
goods.' And although goods are forwarded to him by a carrier by his direc- 
tion, or delivered abroad on board a ship chartered by him, still there is no 
acceptance to satisfy the act so long as the buyer continues to hâve the right 
to object either to the quantum or quality of the goods. 

"The Case of Button, 3 Bos. & P., relied on, was a mère question of what 
constituted a good delivery. It consequently does not meet the question now 
presented. The décision there was that a delivery of goods by the vendor in 
behalf of the vendee, to a carrier not named by the vendee, was a delivery to 
the vendee; that is, it was a good delivery to bind the contract, but not a 
sufflcient delivery to take the case out of the statute of frauds, which requires 
that the goods should be ' actually received,' to corne within the meaning of 
the statute." 

Hence it is évident that if the language of the. Georgia statute had 
been simply "delivery," the delivery to the carrier would hâve been 
held BufBcient. 
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Agaîn, Benjamin, § 8P4i 

"A dellvery of goods to a common carrier for conveyance to the buyer Is 
sueh a delivery of actual possessipn to the buyer through his agent, the car- 
rier, as suffices to put an end to the vendor's lien;" citing a large number of 
authorities. Ses, also, section 675. 

Again, Beniamin, § 181, says: 

"It is well settled that a delivery of goods to a common carrier — a fortiori 
to one specially designated by the purchaser for a conveyance to him or to a place 
designated by him — constitutes an actiuzl receipt by the purchaser. In such 
cases the carrier is, in contemplation of law, the bailee of the person to whom, 
not by whom, the goods are sent; the latter, in employing the carrier, being 
considered as the agent of the former for that purpose. It must not be for- 
gotten that the carrier only represents the purchaser for the purpose of receiv- 
ing, not aecepting, the goods. The la w of the United States is the sam e." Cross 
V, O'Bonnell, 44: N. Y. 661 ; CaulMns v. Eellman, 47 N. Y. 449 ; citing a lai-ge 
number of English and American cases in note g. 

In note g it is said : 

"It is not necessary that the purchaser should employ the carrier person- 
ally, or by some other agent than the vendor. We see no reason why a deliv- 
ery to a warehouseman should not hâve the same ett'ect." Merchant v. Chap- 
man, 4 Allen, 362; Hunter v. Wright, 12 Allen, 548-550. 

The doctrine in section 181 is repeated with some emphasis in 

section 693. 
In Phillips V. Bistode, 2 Barn. & G. 511, the court say: 
» To satisfy the statute there must be a delivery of the goods by the vendor 

•with intention of vesting the right of possession in the vendee, and there 

must be an actual acceptance by the latter with an intention of taking to the 

possession as owner." Id. 142. 

And in note g : 

"A mère delivery is not sufflcîent; there mnst further be an acceptance and 
receipt by the purchaser, else he will not be bound;" citing Sheppard v, 
Pressy, 32 N, H. 57. 

Again, in same note : 

« In truth the statute is silent as to the delivery of the goods sold, whieh is 
the act of the seller. It requires the acceptance and receipt of some part 
thereof, which are subséquent acts of the buyer." Poster, J,, in Boardman 
V. Spooner, 13 Allen, 357 ; Prescott v. Look, 51 il. H. 94. 

Again, section 155 : 

"In Comhs v. Bristol <&Exeter R. Co., Pollock, chief baron, said the 'vendee 
should hâve an opportunity of rejecting the goods. The statute requires not 
only delivery, but acceptance.' 

« In May [says Benjamin] he confldently assumed that the construction 
which attributes distinct meanings to the two expressions, 'acceptance* and 
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sictual recelpt,' is now too flrmly settled to be treated as an open qnestîon, and 
this is plainly to be inferred from the opinions delirered in Smiih y. Hudson." 
Section 15i>. 

And in section 157; 

"Thatacceptancemay précède recelpt." CtisldkY.Bdbînson,l'BesAi&iS.2Wè. 

Again, section 160: 

"It is settled that the receipt of goods by a carrier or wharflnger appointed 
by the pnrcbaser does not constitute acceptance, thèse agents having authority 
only to receive, not to accept, the goods for their employers. But it Is held 
tha^.if, after acceptance, the vendor delivers the goods to a carrier named by 
thepurchaser.the receipt of them by the carrier is a receipt by the purchaser." 
Note a to same section, 

NpTB. Be» Burnaide y.Rawson, 87 lowa, 639; Code, § 3636; 4 Greene, 
410 j Partridffe y. Wilsey, 8 lowa, 459; 47 N. Y. 452; 1 2S". Y. 265, quoting 
Btatute, «The buyer stiould accept and receivé some part of the goods," on 
page 265; 6 Wend. 4(K), (important ; date oï décision, 1831 ;) Outwater v. Dodge, 
lâo Mass. 815; Noman v. PMllipa, 14 Meeà. & W. 277; Comb» v. Ry. Co.— 
Hurl.àl!Î.510;9Gash. 115. 
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\Oireuit Court, D. N«w Jeney. July 25, 1882.) 

Patbnt ioh iNVBNTioif»— Reissdbb— Dkpectb Cuked. 

Where, upon inspection and comparison, the lack of definite speciflcatîon», 
vhich rendered prier reissues inoperativë, has been cuied by the présent re- 
issue, the reissue prima fade is good. 

In Equity. 

Qifford é Oiford, for complaînant. 

Nixon, D. J. The bill of complaint was filed against the défend- 
ants for infringing reissued letters patent No. 10,087, dated April 11, 
1882, for "shade-hclders for lamps," and the case cornes now before 
me on a motion for a preliminary injunetion. 

The application for the original patent was filed August 18, 1876, 
and letters patent No. l'82,973 were granted October 6, 1876. Thèse 
were surrendered January 27, 1877, and the first reissue. No. 7,611, 
dated July 13, 1877, was duly obtained. 

A suit was brought against an aUeged infringer of this first reissue, 
in the circuit court of the United States for the eastem district of 
New York, which resulted in a deoree for the défendant; his honor. 
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not be Bustaîned on the theory that they were the first to use a hot 
blast, fromwhieh the oxygen had been removed, in heating the interior 
of casks for the purpose of pitching them. Siebel, we hâve already 
seen, heated the cask with his machine for the same purpose by the 
application of a hot blast, which he deprived of its combustible prop- 
erties by forcing it through and in actual contact with the fire in the 
furnace. 

This fumace he inserted into the cask through the man-bole, and 
there operated it. Of course, this machine could not be used in pitch- 
ing kegs or other small réceptacles into which it could not be inserted. 
In this and other respects the Siebel device was crude and imperfect, 
compared with the complainants' machine, which was located and 
operated outside the réceptacle to be heated and pitched, and which 
was adapted to pitching barrels and small kegs as well as casks. 

The complainants* device was the first, and the proof shows that it 
is to-day the only, means by which brewers are enabled to pitch barrels 
and kegs without removing the heads. This device also forces into 
the réceptacle to be heated a much botter blast than Siebel can apply 
with his machine, and with it brewers are enabled to do their pitching 
more expeditiously and economically. 

The method or means which the complainants employed in forcing 
into the cask a hot blast, consisting of the same éléments as the Siebel 
blast, produced, if not a new resuit, certainly a much better one than 
could be produced by any other method or means then known to per- 
sons engaged in. the business of brewing. Compared with other 
means for heating the interior of casks and réceptacles, the complain- 
ants produced a new meohanism or thing which enabled them to pitch 
casks and kegs more rapidly and economically than they had ever 
been pitched before. I think the complainants were entitled to a 
patent, not for the improved or better resuit or effect, but for the 
meohanism or means by which the resuit was accomplished. 

It is the policy of the law to encourage useful improvements, and 
I am unwilling to hold that the complainants' device, consisting of old 
éléments, combined and operated as stated in the spécification, 
practically superseding, as it does, ail other known means of pitching 
kegs and other small réceptacles, and greatly superior, as it con- 
fessedly is, to Siebel's machine for pitching large casks, is the mère 
mechanical équivalent of the latter, or of any other device. 

Thèse are briefly my reasons for withdrawing my former ruling, 
and for now entering a decree in favor of the complainants, with an 
order for a perpétuai injunction and an account of profits. 
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TuBDT and others v. Cabsok and others. 
{Circuit Court, D. Minnesota. 1882.) 

1. Rehotal of Cause. 

The act of 1866, providing for the removal of a part of a cause înto the fédéral 
court, and thereby splitting the action, was repealed by section 2 of the act of 
Mardi 3, 1876. 

2. Same— Undee Act op March 3, 1875. 

An action brought by a citizen of the state in which it is brought against 
citizens of the same state and citizens of another state, cannot be removed from 
the state court to the fédéral court by the non-resident défendants, uuless the 
■whole suit is removed. 
8. Same — Sevbrablb and Insbvbbablb Conteovbrst. 

Although an action brought by the plaintifl against several défendants is for 
a tort, in respect towhich plaintifE could sue one or ail of the ton-feasora, 3'et if 
he elects to sue ail, it will be deemed so far an inseverable controversy that a 
part only of the défendants cannot remove the cause into the fédéral court. 

Teeat, D. J, Thîs case was instituted in the state court against 
several non-resident défendants; also Wood and Styles, l'esidents. 
The action is for malicious prosecution. The cause was removed 
from the state court to this court at the instance of the non-resident 
défendants. Without suggestion to the court that this was a removed 
cause, it went to trial on its merits. It appeared that the non-resi- 
dents, being merchants, had sold and delivered to the plaintiffs goods 
amounting to three or four hundred dollars. Having heard a rumbr 
that the plaintiffs had failed, a telegram was sent by them to Wood, 
of the law firm of Wood & Styles, inquiring as to the truth of said 
rumor. Wood answered, substantially, that the plaintiffs had not 
yet failed, but were in a bad way, and reqaesting said non-resident 
défendants to send forward the amount of their demand and the 
individual names of the members of the firm. That was done, 
together with a direction to secure their demand at ail hazards. 
After information secured by Wood & Styles as to the préparation of 
an attachment suit in the interest of others, Styles made the needed 
affidavit for an attachment, upon the strength of whioh a levy was 
made. It was contended that such action having been had without 
préviens demand for the amount due, other attachment suits of like 
nature were induced, whereby the store of the plaintiffs, under the 
several attachment and other suits following, and exécutions issued, 
plaintiffs' property was sacrifieed at said exécution sales. Judgment 
was had in the state court, as by default, against the plaintiffs hère 
v.l3,no.8— 23 
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for the amount of the demand made by the non-resident défendants in 
this suit, and exécution was issued and levied accordingly ; also sev- 
eral exécutions under other judgments. 

The non-resident défendants in this suit gave no direction to their 
local attomeys as to the manner in which they should proeeed, but 
before final judgment were informed that an attachment suit had 
been instituted in their name. Of the facts averred in the affidavit 
made by Styles, they knew nothing. There was no évidence ofîered 
to show the connection of the non-residents with the commencement 
and continuance of said attachment suit other than what is thus 
stated. At the close of the case the counsel for said non-resident 
défendants asked the direction of the court as to their liability on the 
case as made. The court, holding that they were not responsible in 
this actior^ for what their local attomeys had done without their 
knowledge or direction, ordered a verdict in favor of said non-resident 
défendants, and suggested to plaintiffs' counsel to prooeed before the 
jury with their cause of action against said Wood & Styles. The 
plaintiffs' counsel thereupon moved to remand the cause, which was 
overruled. A verdict for non-resident défendants was rendered, 
and the plaintiffs' counsel moved to remand the cause as to the résident 
défendants, which motion was also overruled. No f urther action was 
had, because said résident défendants had not appeared to contest 
the cause, and the plaintiffs deelined to proeeed further as to them. 
Af that stage of the case it was suggested by said résident défendants 
that they were willing to hâve the case as to them submitted to the 

jury- 

It should also be stated that after judgment had been rendered in 
the original attachment suit the same was opened on motion, and 
after said motion was heard the attachment was dismissed, but the 
judgment for the demand sued for upheld, leaving in force the levy 
on exécution. There were many facts and circumstances developed 
which made it proper for the jury to décide whether said Wood & 
Styles acted with malice, and without probable cause. 

It will thus be seen that the case is anomalous. In one of its 
aspects the court should, at the request of Wood & Styles, hâve sub- 
mitted the case, as to them unargued, to the jury, under such instruc- 
tions as the case demanded, inasmuch as plaintiff's counsel deelined 
to proeeed further as to them, resting on his motion to remand. In 
another aspect, it may be urged that as the whole case was before the 
jury, and a verdict rendered in favor of the non-resident défendants 
on the Bubmission of the case, and nothing was said in the verdict as 
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to the other défendants, the verdict, under the circumstances stated, 
ehould be beld as if for ail the défendants. Behind the immédiate 
conduct of the suit and the verdict rendered is the grave question 
whether this suit was removable to the United States court. The 
action was ex delicto, — a tort, — in respect to which the plaintiffs could 
sue one or ail of the tort-feasors. They chose to sue ail, résident and 
non-resident, in one suit. The non-resident défendants caused the 
whole suit to be removed, and now contend that as the cause of ac* 
tion was severable as against tort-feasors, the case falls within the 
récent rulings of the United States suprême court. It has been con- 
ceded and has been expressly decided that the act of 1866 is repealed 
by the act of 1875, so that the whole case must be removed if a 
removal is had. It therefore becomes necessary to décide whether, 
under the act of 1875, this case was removable. 

The question presented has been suggested to the United States 
suprême court in several cases, the most récent of which went to that 
court from this circuit. 

In the case of Bamey v. Latham, 103 U. S. 205, no new views were 
expressed, but an elaborate analysis given of the varions acts of con- 
gress whereby the conclusion theretofore reaohed was upheld, viz., 
that when many parties are-named, some of whom are formai, though 
essential to the record, United States courts are not ousted of their 
jurisdiction if, under another distribution of the parties to the record, 
the real controversy is between citizens of différent states. That 
case is only one of many to the same point. The case of Hyde v. 
Ruble has since been before the United States suprême court, in 
which the opinion of this court in remanding said case was su.stained. 
That was a suit by a Minnesota plaintiff on a contract of bailment 
against copartners, one of whom was a citizen of the same state with 
plaintiffs, and the other copartners (défendants) citizens of another 
etate. The United States suprême court held that the case was not 
removable. 

How does this suit differ from that in principle ? 

The act of 1866 in tertm permitted the unseemly condition of hav- 
ing a suit in . a state court split in two as to the respective parties, 
whereby precisely the same cause of action would be pursued at the 
same time as to some ôf the défendants in the state court, and as to 
others in the United States court. It is évident that the results 
of the distinct trials in différent jurisdictions might differ; and con- 
sequently persons equally liable would be in the strange predicament 
of having no right of contribution, where allowable, when judgment 
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against some in one junsdiction was had, and a judgmeiit for the othera 
rendered in another jurisdiction. What judgment should dominate ? 
Why should not the parties in whose favor a judgment had been se- 
cured be protected thereby, and why should the others who had been 
mulcted by a différent judgment be stripped of their légal right to con- 
tribution by a décision of a court in which they had ceased to be par- 
ties? Witho'ut pursuing the inquiry into the strange conditions in 
which parties might be involved under the act of 1866, it must suf- 
fice that in some of the fédéral courts strong dissenting opinions were 
originally given when said act was so construed as to permit such 
anomalous results, and as to the constitutionality of such act, if such 
was the legitimate construction of its terma. It may be that from 
such and other considérations congress in its wisdom repealed that 
statute. The mischief to be remedied must be regarded in eonstru- 
ing any statute which changes prior laws or enactments. Hence, it 
is clear that the foUowing language of the act of 1875 ought to re- 
çoive only one interprétation. That act says, in section 2, that any 
suit of a civil nature, etc., may be removed from a state to a United 
States circuit court, (omitting other provisions.) "When, in any suit 
mentioned in this section, there shall be a controversy which is wliolly 
between citizens of différent states, and which can be fully deter- 
mined as between them, then either one or more of the plaintiffs or 
défendants actually interested in such controversy may remove said 
suit to the circuit court of the United States for the proper district." 
The plain meaning of the provisions of the act of 1875, thus 
quoted, is that when ail the plaintiffs are résidents, for instance, in 
the state in whose local court suit is brought, and aU the défendants 
are non-residents, then ail the défendants may by uniting cause the 
suit to be wholly removed, or any one of the many non-residents may 
cause the removal of the whole case, although his co-defendants do 
not join in the request. Under such construction of the statute, the 
whole case, without splitting, would be transferred to the fédéral 
court, and no constitutional difficulty arise. While it is the consti- 
tutional right of a citizen of one state, other than that of which his 
adversary is a citizen, to hâve the controversy decided in a United 
States court, it is equally the right of citizens of the same state to 
be heard solely L. the state courts. To avoid that difSoulty the act 
of 1866 was passed. But, as it involved greater difïiculties, — such 
as already suggested in this opinion,— congress repealed that act, ao 
that now there can be no so-called splitting of cases. The whole 
case must be removed, or no removal had. The act of 1875 is quite 
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ezplicît. Ail of the actual parties on the one side or the other must 
be citizens of différent states, in which event, one of the non-resi- 
dents, even if the others on the same side do not join, may cause 
the whole controversy to be removed. The act of 1875, however, is 
guarded in its terms, so as to prevent injustice; for it, as it were, 
emphasizes the clause that either one or more of the plaintiffs or 
défendants (under the conditions stated) actually interested in such 
controversy may remove, etc. Under that provision the fédéral 
courts look to the position of the parties to ascertain whether they 
are actually interested, and if not, as in Barney v. Latham, the juris- 
diction of the fédéral court is not ousted. 

In the suit now under considération an apt illustration occurs. 
Many persons were sued in the state court, some résident and some 
non-resident. The non-residents caused a removal. It is true, the 
plaintiff could hâve sued any one or more of said défendants, because 
the action was in its nature severable, yet he chose, as was his right, 
to pursue ail the wrong-doers in one suit. In the progress of this 
suit it is judicially determined on the merits that no cause of 
action exists against the non-residents, leaving the case to be fur- 
ther pursued solely between résident plaintiffs and résident de- 
fendants. The case thus became split into two parts, to be contin- 
ued in a forum which had no jurisdiction of the remaining parties 
if they had originally been the sole parties. There could not be pre- 
sented a more forcible illustration of the error in holding that the 
case was removable at ail. It is unnecessary to trace the rul- 
ings under the act of 1789 and subséquent acts to the présent time, 
to show that the conclusion reached is the only justifiable one. 

The case was not removable, and should hâve been remanded on 
motion at the outset, without reserving that motion until the case had 
been tried on its merits. Still it is this duty of this court, when at 
any stage of the proceedings it ascertains that it has no rightful 
jurisdiction, to dismiss or remand. 

The court is bound to correct its errors when made to appear. It 
therefore sets aside the verdict entered, overrules its own action on 
the motions for removal, and orders the whole case remanded to the 
state court whence it was removed, with costs against the removing 
parties. 

V 

Nelson, D. J., did not sit in case. 
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Meechants' Manuf'g Co. v. Geand Teunk Ey. Co. 

{Circuit Court, S. D. New Torh. August 30, 1882. > 

1. JnBISDICTION— FOREiaN COEPOKATION. 

When a fofeign corporation avails itself of the privilèges of doing business 
in a State wiose laws authorized it to be sued there by service of process upon an 
agent, its assent to tliat mode of service is implied ; and it consents to be 
amenable to suit by such mode of service as the lawa of tlie state provide, wlien 
it invokes the comity of the state for the transaction of its affairs ; and waives 
the riglit to object to the mode of service of process which the state laws 
authorize. 

2. Same— SERVica OF Pkocbss undeb Rev. St., j 739. 

Under the Revised Statutes, § 739, a foreign corporation is " found " in the 
district where its agent is served when it does business there, and the state laws 
authorize such a servive. 

Wingate é Cullen, for complainant. 

Butler, Stillman & Butler, for défendant. 

Wallace, g. J. The motion to vacate the service of the writ raises 
a question of jurisdiction, The suit is brought by a foreign corpo- 
ration against a foreign corporation to recover damages for the loss of 
marchandise of the plaintiff while being transported by the défend- 
ant in the dominion of Canada. It is insisted that the court bas no 
jurisdiction, because the laws of this state provide that an action 
against a foreign corporation can only be maintained by another for- 
eign corporation in one of the foUowing cases : (1) When brought to 
recover damages for the breach of a contract made within this state, 
or relating to property situated within the state at the time of the 
making thereof ; (2) when brought to recover spécifie real property 
situated within the state, or a chattel replevied within the state ; (3) 
where the cause of action arose within the state, except when the 
object of the action is to affect the title to real property situated with- 
out the state. 

It will not be contended that a citizen of a foreign state can be 
denied access to this court by a state law, or that jurisdiction over 
persons or subject-matter which is devolved by the constitution and 
laws of the United States upon the fédéral courts can be circum- 
Bcribed by any législative action by the state. Ry. Co. v. Whitton, 
13 Wall. 286; Payne v. Hook, 7 Wall. 427; The Moses Taylor, 4 
Wall. 411; Ins. Co. v. Morse, 20 Wall. 445. Nor is it claimed that 
a corporation created by another state, which, for ail the purposes of 
suing and being sued in the fédéral courts, is deemed a citizen of that 
state, may not maintàin an action against another foreign corpora- 
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tien in thèse courts upon any cause of action of which the court bas 
jurisdiction, whenever it can obtain due service of process upon the 
défendant. Neither is it Beriously asserted that the cause of action 
in the présent suit is not one of which this court has cognizance. 

The real objection, then, if any there be, is that jurisdiction of the 
person of the défendant cannot be acquired. No suit can be brought 
in this court "against an inhabitant of the United States by any 
original process in any other district than that of which he ia 
an inhabitant, or in which he is found atthe time of servingthe writ," 
(Eev. St. § 739;) and the case turns on the point whether the défend- 
ant canbe "found," within themeaningof this statute, in the district 
where the suit is brought. The def endant's argument leads to the prop- 
osition that a foreign corporation cannot be "found" in this state 
except to litigate certain specified controversies, of which this is not 
one. 

A corporation, although it cannot migrate beyond the limits of the 
Bovereignity which has created it, may by comity exercise its fran- 
chises elsewhere. A foreign corporation can transact business hère 
upon such conditions as may be imposed upon it by the laws of this 
state. It can be sued whenever the technical obstacles in the way 
of compelling its appearance do not exist. At common law, process 
must be served on its principal officer within the jurisdiction of the 
Bovereignity where the corporate body exists. But it can waive this 
requirement and consent to be served in a différent manner, and 
when it does this it stands on the same footing with a natural person. 
Wben it avails itself of the privilèges of doing business in a state whose 
laws authorize it to be sued there by service of process upon an agent, its 
assent to that mode of service is implied. Accordingly, it' has been 
repeatedly held that a foreign corporation consents to be amenable 
to suit by such mode of service as the laws of the state provide, when 
it invokes the comity of the state for the transaction of its affairs. 
Lafayette Ins. Co. v. French, 18 How. 404; Railroad Co. y. Harris, 
12 Wall. 81; Ex parte Schollenberger, 96 U. S. 369. It waives the 
right to object to the mode of service of process which the stafe laws 
authorize. 

The laws of this state enact that a foreign corporation may be 
served with process within this state by service upon its président, 
treasurer, or secretary. It is not disputed that the défendant was 
thus served in the présent suit. The authorities referred to, and 
many others which it is unnecessary to cite, are unanimous to the 
effect that the corporation is "found" in the district where its agent 
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is flerved, wlien it does business there and tlie state laws autliorize 
Buch a mode of service. No question of jurisdiction of the person of 
the défendant can therefore arise. It may be that tbe cause of action 
is one of which the court bas not jurisdiction, and the suit will be 
dismissed for want of jurisdiction of the subject-matter; but this 
does not aSect the jurisdiction over the person of the défendant, 
which must be acquired before the court can détermine whether or 
not there is any jurisdiction of the subject-matter. The jurisdiction 
of this court to hear the suit is not derived from the implied consent 
of the défendant to be sued. It bas not consented to be sued in this 
court by aûy mode of service. It is hère because it bas been found 
hère, and it was found hère because it voluntarily plaeed itself in a 
position -w-here it could be served with process in the manner pre- 
scribed by the state laws. 

WeU-considered authorities bave favored the conclusion fhat a 
commercial corporation may be deemed constructively présent out- 
side the state of its origin, wherever it bas propérty and carries on 
its opérations by its agents; and that service of process upon such 
agents at such places is good service upon the corporation, even in 
the absence of local laws authorizing such mode of service. Moidin 
V. Ins. Co. 1 Dutcher, 57 ; Bushel v. Commonwealth Ins. Co. 15 Serg. 
& E. 176; Lihbey v. Hodgdon, 9 N. H. 394; St. Louis Ins. Co. v. Cohen, 
9 Mo. 422; Hayden v. Ândroscoggin Mills, 1 Fed. Eep. 93; Newby v. 
Van Oppen, 41 L. J. Q. B. 148; Moch v. Virginia Pire Ins. Co. 10 
Fed. Eep. 696. But it is not uecessary, for présent purposes, to 
adopt this opinion. 

The motion is denied. 

Note. Section 739 of the Revised Statutes provides that a défendant eau 
be sued only in the district where he résides or uiay be found, but corporations 
may be " found " for the purpose of the service of process where they hâve an 
agent and are doing business. Wheeling etc., Trans. Co. v. Baltimore & 0. R. 
Co. 1 Gin. 311; Hannïbal, etc., R. Co.v. Crâne, 102 111. 249; Handy v. Mtna 
Ins. Co. 37 Ohio St. — ; Wilson Packing Co. v. ffunter, 8 Cent. Law J. 333 ; S. 
0. 12 F^D. Réf. 222, note; MoNichol y. Mercantile Âss'n, 14 Cent. Law J. 51; 
Williams v. Empire Trans. Co. 14 O. G-. 523 ; and see Haie v. Cont. L. Ins. 
Co. 12 Fed. Rep. 359; Lov^oy v. Hartford F. Ins. Co. 11 Fed. Rep. 63, and 
note on page 69. — ^f Ed. 
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In re Fabmers' & Mëohanios' Bank of Eoche3teb, a Bankrupt. 
{District Court, HT. B. New York. 1882.) 

1. Equitt— MoNBY Paid bt Mistakb— Rkcovbrt Back. « 

Where, by mistake, there is a payment of money, which there is no ground t -> 
claim in equity or conscience, it is recoverable back. 

2. Samb— Casb Stated. 

Where a bank, on a certain date, was indebted to a deposîtor, who owed Lhe 
bank on a note not yet due, and who purchased of the bank and gave his che«k 
for a draft on a distant city, which was mailed to that city to pay an indebted- 
ness to an insurance company, but the draft was dishonored, and notice given, 
the bank in the meantime having beeome bankrupt, and, upon Consulting 
with a layman, he was advised that bankruptcy prevented an olïset, and he 
paid the note to the assignée, Md, that he was entitled to a return of the money 
80 paid by him. 

J. M. Dunning, for petitioner. 

W. H. Whiting, for assignée. 

CoxE, D. J. On Saturday, the sixteenth daj oî May, 1874, the 
Parmers' & Mechanics' Bank owed George H. Eoberts, as depositor, 
$650, and he owed the bank $500 on a note due the latter part of 
June, 1874. On that day he bought at the bank a New York draft 
for $500, paying for it by his check. He mailed the draft to New 
York to pay an indebtedness to the Globe Insurance Company of that 
city. On the eighteenth of May (Monday) the bank suspended, and on 
the 20th a pétition in bankruptcy was filed. The draft was never paid. 
Eoberts received notice of its dishonor by mail on ihe twentj-first,of 
May, On the ninth day of July, after consulting with his partner, a 
layman, who advised him that bankruptcy prevented an offset, he paid 
the note to the assignée. Asserting that he paid under a misappre- 
hension of his rights, he seeks to hâve the money returned to him. 
The matter was referred to the register in charge to report the facts, 
with his opinion. The case is now before the court on exceptions to 
the referee's report, which was adverse to the petitioner. 

I cannot assent to the conclusions reached by the leamed référée, 
and am constrained to hold that Eoberts is entitled to the relief 
asked for in the pétition. I think he had a perfect défense to the 
note, and paid it under a mistake. Had he been familiar with sec- 
tion 20 of the bankrupt act it can be said, almost with certainty, 
that he would not bave taken the course he did. Indeed, the -f act of 
the payment of the note without demur is alone sufiSeient to carry 
the conviction that it was the act of a man ignorant oî the existence 
of a law which virtually canceled the obligation. If the deLt was 
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one which, in good conscience, he was bound to pay, be could not 
now take advantage of that ignorance; but it was not such a debt. 
That Eoberts had a légal offset to the note on the ninth day of July, 
1874, I hâve no doubt. It is true that he did not then hâve actual 
possession of ihe draft, but I fail to see how this circumstance 
ohanged the légal status of the parties. On the sixteenth of May he 
paid the bank $500 for a pièce of worthless paper. He attempted 
to use this paper to pay his debt to the insurance company. The 
Company finding it to be valueless, declined to receive it, and so noti- 
fied Viim on the twentieth of May. On the 16th Eoberts bought the 
draft and was its owner. When did he lose title to it ? When did 
the Company ever accept it, or acquire title to it? Understanding the 
évidence as he does, the conclusions of the leamed référée are cer- 
tainly correct. He says : "The note was paid July 9, 1874, when the 
draft was held by the drawee, and before the insurance company had 
decided to repudiate it." 

It seems to me that the letter of May 20th was a légal répudiation 
of the draft. It is in thèse words : "Your check for five hundred 
dollars on the Farmers' & Meohanics' Bank bas been returned to 
UB marked 'not good.' Please remit for same and oblige." If the 
letter had oontained the additional expression, "We repudiate the 
draft and hold it subject to your order," howmuch stronger would it 
hâve been ? Was not ail this implied ? Nor do I think the légal 
aspect was changed because Eoberts, uneonscious of his remedy at 
Eochester, endeavored to induce the insurance company to accept 
the draft or help share his loss. They never did accept it; the posi- 
tion taken in the letter was maintàined throughout; payment of 
the $500 debt was insisted upon to the last dollar; and Eoberts 
was the owner — doubtless the unwilling owner — of the worthless 
draft. Whether it was in his possession or not is surely imma- 
terial. If, instead of sending the New York draft, he had sent 
his own check, it will be readily seen that if the check had not been 
presented until after the suspension of the bank, he would hâve 
had a perfect offset to the note; and yet the cases are parallel in 
principle. The bank officiais gave him, in return for his $500, a 
valueless paper; and they must hâve known that it was valueless at 
the time. He has never received a dollar, directly or indirectly, on 
the draft. Legally and equitably the bank owed him the $500. 
The assignée oould never bave coUected the note by prôcess of law; 
there was a perfect défense. Eoberts was not legally bound to pay 
ihe note, nor did good conscience require it. If restitution is not 
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made, the creditors 'will receive a sum to which they are not entilled, 
and which they never -would bave received but for an inadvertent 
act. I cannot divest myself of the impressidn that Eoberts made a 
mistake which a layman might naturally make, and that it would be 
inéquitable and unjust not to relieve him from its conséquences. 

In the case of Bize v. Dickason, 1 Dum. & East, 285, upon facts 
almost precisely similar, the court decided in favor of allowing the 
set-off . In that case Lord Mansfield said : 

" The rule had always been, that if a man has actually paid what the law 
would not hâve compelled him to pay, but what in equity and conscience he 
ought, he cannot recover it back again in an action for money had and 
received. So where a man has paid a debt, which would hâve otherwise been 
barred by the statute of limitations; or a debt contracted during bis infancy, 
which in justice he ought to discharge, though the law would not hâve com- 
pelled the payment, yet the money being paid, it will not oblige the payée to 
refund it. But where money is paid under a mistake, which there was no 
ground to claim in conscience, the party may recover it back again by this 
kind of action." 

It follows that the prayer of the pétition shonld be granted. 



BlOEBB V. GbEENBAUU. 

{Cireuit Court, JV". D. Illinois. 1882.) 

1. FoEECLOSUBE Sale— RiGHTB of Fdrohaseks frôm Mohtsageob. 

A party ownlng land, subject to s mortgage, conveyed a block tliereof to a 
purchaeer, wbo gave tbe vendor his note for the purchase money, and executed 
a deed of trust to secure payment of the note, and afterwards, by warranty 
deed, the owner conveyed to the présent plaintifl another block of said lands, the 
latter not knowing at the time of the existence of the mortgage. In satisfaction 
of the mortgage debt the decree in the foreclosure suit required the sale of 
bothblocks in the inverse order in which they had beensold, and the amount 
realized on the sale of the flrst parcels sold, not being sufflcient to pay the mort- 
gage debt, plaintifl was compelled to pay the différence in order to prévent the 
sale of his block ; Held, that plaintifl is entitled to be subrogated to the rights 
of the mortgagee to the extent of such payment, and to hâve the intcr-'sts.of 
the owner as holder of the trust deed, and of the hulders of the note for the un- 
paid purchase money, — transferred to them by the original owner with know- 
ledge of the existence of the mortgage,— sold for the purpose of reimbursing 
paintifl in the sum paid by him, with interest. 

MelvUle W. Fuller and W. C. Goudy, for Eicker. 
Bosenthal d Pence, for Greenbaum & Foreman. 
Hablan, Justice. On the thirtieth day of September, 1870, Samuel 
J. Walker held the title to certain real estate in the city of Chicago, 
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known as Packer's subdivision, subject, however, to a mortgage given 
Powell by conveyance dated April 8, 1869, and recorded May 25, 
1869. The présent suit relates only to blocks 14 and 16 of that sub- 
division. 

By warranty deed dated July 1, 1 872, and recorded December 7, 
1872, Walker and wife conveyed to Coolbaugh and Powers several 
blocks in Packer's subdivision, including 14 and 16. By quitclaim 
deed dated February 25, 1873, and recorded April 8, 1873, Coolbaugh 
and wife, and Powers and wife, re-conveyed to Samuel J. Walker block 
14; and by warranty deed dated February 25, 1873, and recorded 
April 6, 1873, Walker and wife conveyed block 14 to Sherman A. 
Eicker. The considération was $15,100, of which $5,100 was paid 
in cash April 6, 1873, and $10,000 in a note which Eicker subse- 
quently paid off; and, without actual knowledge of the Powell mort- 
gage, commenced, May 6, 1873, building on block 14, erecting thereon 
a packing-house, at a cost of more than $80,000. Thèse improve- 
ments were completed about the last of September, 1873. 

For the purposes of the présent suit it is only necessary to say, as 
to block 16, that by warranty deed dated November 25, 187:i, and 
recorded December 2, 1872, Walker and wife convej'ed it to John D. 
Kinney, who, by deed of like date, (November 25, 1872,) conveyed 
the same property to Eogers, in trust, to secure Kinney's note to 
Walker for $12,000, payable November 25, 1875, and which was 
given for the purchase money; that the deed to Eogers was made 
without notice to him, and was not recorded until October 23, 1873 ; 
and that Coolbaugh and wife, and Powers and wife, by quitclaim 
deed dated February 25, 1874, and recorded April 15, 1874, con- 
veyed block 16 to Samuel J. Walker. 

In satisfaction of the mortgage debt, the decree in the foreclosure 
suit instituted by Powell required the sale of blocks 16 and 14 in the 
foUowing order: (1) The north 201 feet of block 16, excepting and 
çeserving therefrom such estate, right, title, and interest therein as 
Eogers and Greenbaum & Foreman (the holders of the $12,000 
note) had in virtue of the trust deed executed by Kinnèy; (2) the 
south 100 feet of block 16; (3) block 14; (4) the estate, right, title 
and interest of Eogers, and of Greenbaum & Foreman, in block 
16. That decree bas been executed to the extent necessary to satisfy 
the mortgage debt. The first and second parcels, sold as required by 
the decree, did not bring the mortgage debt by $9,030.76. That sum 
Eicker was compelled to pay, and did pay, in order to prevent the 
sale of block 14. His payment, it is conceded, was without preju- 
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dice to auy right he had to insist upon the estate and interest of 
Eogers and Greenbaum & Foreman in block 16 being sold before 
block 14; consequently, without préjudice to any equity, he had to 
be subrogated, to the extent of euch payment, to the rights of the 
mortgagee, Powell, and to hâve the interest of Eogers and Green- 
baum & Foreman, to the extent of the unpaid purchase money due 
Walker from Kinney, sold for the purpose of reimbursing Eicker said 
sum of |9,j030.76, with interest. The présent suit is an assertion of 
such right upon the part of Eicker. Counsel, with commendable 
franknesB, concèdes that Eicker has the right in this suit to litigate 
the equities between himself and Greenbaum & Foreman. That 
concession is no more than, in the opinion of the court, was required 
by the settled principles of equity. 

We hâve seen that, subject only to the Powell mortgage, Eicker, 
on the fifth of April, 1873, by the record of the deed from Walker to 
him, acquired a complète title to block 14; we hâve also seen that 
the Powell mortgage also rested upon block 16. When Ricker's deed 
was recorded, Samuel J. Walker, the évidence shows, was the owner 
of the $12,000 note, and also held the deed of trust executed to secure 
its payment. Had he continued to be the owner of that note up to 
the institution of the foreclosure suit, or when the decrée of sale 
therein was passed, it is clear that Eicker would hâve been entitled 
in equity to bave the sale of block 14 deferred until after the sale of 
such estate and interest in block 16 as Walker would hâve had as well 
in virtue of his ownership of that note, as of the lien given on block 
16 to secure its payment. This, because Walker had given a war- 
ragty deed to Eicker for block 14, and because it would bave been 
inéquitable to expose that block to the mortgage claim so long as 
Walker had any interest covered by the mortgage. 

This brings us to the décisive question in this case, viz., whether, 
under the circumstances established by the proof, Greenbaum & 
Foreman can, in virtue of their ownership of the $12,000 note, 
claim, as against Eicker, any more than Walker could had he never 
parted with the note. They obtained the note from Walker, or from 
Walker's agent with his approval, in a negotiation not commenced 
until the latter part of September, 1873, more than five months 
after the Eicker deed was placed on record. That negotiation 
does not seem to bave been conclu ded until the twenty-fifth day of 
Fébruary, 1874, the day on which Coolbaugh and wife, and Powers 
and wife, gave the before-mentioned quitclaim deed to Walker for 
block 16. There is a serious conflict in the testimony as to whethei 
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Greenbaum & Foreman aoqaîred the note merely as collatéral 
secarity for certain demands against Walker, or purchased it out- 
right for $9,500; that is, for $2,000 in cash paid to Walker, and 
$7,500 in an overdue check of Eeed's, which Walker had negotiated 
with them, and for which he was liable. The court is of opinion 
that the latter view is established by the weight of testimony, and, 
consequently, that Greenbaum & Foreman must be deemed to bave 
purchased the note, without any right remaining in Walker to redeem 
it, or the deed of trust which passed with it to the purchaser. But 
of what facts were Greenbaum & Foreman informed, or of what 
facts must they be deemed to hâve had notice when they purchased 
the note ? 

The testimony shows, beyond question, that when Walker and 
Greenbaum & Foreman entered upon negotiations in référence to 
the $12,000 note, the Powell mortgage was the subject of discussion 
between them. It is true that Greenbaum, when giving bis dépo- 
sition, said that he did net see the deed to Bicker of block 14 until 
this litigation was commenced; that he did not himself examine the 
record of conveyances of lots or blocks in Packer's subdivision ; and 
that he did not remember that he had any information about the sit- 
uation of block 14. It is also true that he testified in gênerai terms 
that he did not recoUect anything about the Powell mortgage. But 
he also says : "I did not discuss the title generally with Walker, but 
only as to the mortgages. We talked about the Powell mortgage; 
and Walker said that there was a large amount of other property to 
protect the Powell mortgage. We had our man in the office, an 
attorney, to examine the abstract or minutes. I don't know whether 
he examined it from the records or from minutes. I think he had 
pencil minutes. Walker mentioned a large amount of property as 
inoluded in the Powell mortgage not sold, so that this property would 
be clear from the Powell mortgage." 

The attorney referred to was not examined as a witness, and it can- 
not, therefore, be stated with certainty what facts bis investigation of 
the title disclosed. But the presumption should be indulged that he 
discharged bis duty, and that he came into possession of such facts 
as could be gathered from the public record of conveyances. And 
notice to him was, under the circumstances, notice to Greenbaum 
& Foreman. The latter were distinctly informed that block 16 was 
eovered by the Powell mortgage; that other property besides that 
block was embraced therein; and that some of the property mort- 
gaged had not been sold. An examination of the records upon those 
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points would hâve disclosed the fact that block 14 was covered by the 
mortgage, and that Eicker held a conveyance from Walker, with war- 
ranty, recorded long before the negotiations with Walker for the 
purchase of the $12,000 note. Those facts being thus ascertained, — 
or if they were not bo ascertained, it was because of the carelessness 
upon the part of Greenbaum & Foreman, or their office attorney, — the 
court must assume that Greenbaum & Foreman purchased the note 
•with knowledge of (and therefore upon équitable principles subject 
to) Eicker's rights to hâve the interest of Walker in block 16 sold 
for the protection of block 14 from the Powell mortgage. It would 
be a gross perversion of the Illinois rnle requiring the sale of mort- 
gaged premises in the inverse order of their aliénation to permit that 
équitable right to be destroyed by a purchase made under such cir- 
cumstances. The recorded deed of Eicker should prevail against the 
subsequently-recorded trust deed. Had Greenbaum & Foreman pur- 
chased the note for value, and without any notice of the Powell 
mortgage other than that constructively furnished by the record of 
conveyances, or under circumstances which did not put them as men 
of ordinary prudence upon inquiry as to the right of others holding 
portions of the mortgaged premises, their position might possibly 
hâve been différent. 

It is not necessary that I should extend this opinion by an exami- 
nation of the adjudications of the suprême court of Illinois to which 
attention bas been partieularly called : Old v. Cummings, 31 111. 188 ; 
Tenney v. Hemenway, 53 111. 97; Colekour v. Savings Inst. 90 111. 156; 
NUes V. Harmon, 80 111. 396; SUverman v. Bullock, 98 111. 11; Igle- 
hart V. Crâne, 42 111. 261; and Baldwin v. Sager, 70 111. 503. Noth- 
ing which I hâve said is in confiict with those cases, when carefdly 
examined. Indeed, consistently with the settled principles of equity, 
as recognized by the suprême court of the state in those and other 
cases, with which counsel are familiar, I do not perceive how any con- 
clusion could be reached différent from that indicated. 

Eicker is entitled to the relief asked by him; or a decree may be 
entered upon the cross-bill of Greenbaum & Foreman for the en- 
forcement of the lien given by the trust deed ; the proceeds of sale, 
however, to be applied first to the repayment to Eicker of the before- 
mentioned sum advanced by him in satisfaction of a balance due on 
the mortgage debt, with interest upon the sum so advanced, and his 
costs in the suit expended. Whatever may remain of the proceeds 
of the sale will go to Greenbaum & Foreman, as the holders of the 
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$12,000 note, lessened, of course, by the amount recovered by tbem 
on the Orvis note. 

It may be that, in the absence of counsel, I hâve fallen into some 
errors as to the détails of the decree to be entered. What bas been 
said -will, however, guide them in the préparation of the proper 
decree. 

K"0TE. The decree in the original suit to foreclose the Powell mortgage 
was afflrmed by the suprême court of the United States, after rehearing 
granted, in Orvis v. Powell, 98 U. S. 176.. 

Eicker then applied for leave to file a bill of review, which was then denied; 
and that action of the circuit court was afflrmed in Ricker v. Powell, 100 U. 
S. 104. 

The sale then took place, and Kicker obtained leave to file and flled his bill 
of review, which was heard by Justice Harlan. 



BuBHAM V. Fbitz and others. 

[Gireuit Court, D. lowa, O. JD. 1882., 

1. EbDKMPTION — JCSIOB LiENHOLDEK, 

Under the statutes of lowa the holder of a simple judgment lîen has not an 
équitable right to redeem from a senior lienholder after the exécution of a 
sheriS'B deed made pursuant to a sale thereunder. 

2. Samb— RuLB op Propertt— Statb Décisions to Qovebit. 

The décision of the suprême court of a state, as to the rule of property, will 
be followed by the fédéral courts sitting within the district included in such 
State. 

This cause is now before the court upon the complainant's de- 
murrer to the cross- bill of the respondent B. F. Elbert. 

The complainant obtained in this court a decree for the foreclosure 
of a mortgage against the mortgageor and ail incumbrancers except 
said B. F. Elbert, who was named in the bill but not served with 
process. On the twenty-ninth day of August, 1879, the master sold 
the mortgaged premises in pursuance of the decree. On the twenty- 
fourth day of AprH, 1878, prior to the foreclosure proeeedings, said 
B. F. Elbert recovered a judgment in the district court of Monroe 
county, lowa, which became a lien on the land embraced in the fore- 
closure and sale. The complainant was the purchaser at the master's 
sale, and on the fifteenth day of September, 1879, he received a deed 
for the land in question and took possession of the same. After 
thèse proeeedings, to-wit, on the thirtieth day of January, 1882, the 
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complaînant caused service to be made on Elbert for the purpose of 
cutting off and barring bis right of rédemption. Tbe latter, on the 
third day of April, 1882, answered the bill and filed a cross-bill, 
praying that the complainant should be required to account for rents 
and profits, and the respondent allowed to redeem. To this cross- 
bill the complainant demurs, and among other grounds of demurrer 
assigna the foUowing : "That a junior jndgment creditor cannot in 
this state, in equity, redeem from a sale under a foreclosure of a prior 
mortgage after the expiration of the statutory time of rédemption." 

Leynian é Clark, for demurrer. 

Perry d Townsend, contra. 

Love, D. J. The question thus presented has, we think, been fuUy 
decided by the suprême court of the state of lowa in Diddy v. Bisser, 
65 lowa, 699. Although that case was decided upon grounds by no 
means satisfactory to our own judgment, it is our duty to follow it as 
a law of property in this state. It is too obvious for discussion that 
we cannot, by disregarding the rule laid down in that case, set up a 
différent rule of property for the fédéral courts in this district. 

We are whoUy unable to distinguish the case of Diddy v. Bisser 
from the case before us upon any material grounds of fact or law. 
The only différence between the two cases consists in the fact that in 
Diddy V. Bisser the sale from which the junior judgment creditor 
sought to redeem was under a decree foreclosing a mechanic's lien, 
while in the présent case the sale was under a decree foreclosing a 
prior mortgage. We cannot see, however, that this fact makes any 
différence in the principle of the two cases. Indeed, the suprême 
court of lowa, in its opinion, does not proceed upon any "such dis- 
tinction, but puts its judgment upon the broad ground that "the 
holder of a simple judgment lien never had an équitable right to 
redeem from a senior lienholder after the exécution of a sheriff's 
deed made pursuant to a sale thereunder." We suppose that the 
suprême court of lowa used this language with référence only to the 
jurisprudence of the state of lowa. As a proposition of law it cer- 
tainly is not true, if applied in the wide and comprehensive sensé 
which the words imply. The rule was, I think, quite otherwise at 
common law. 2 Jones, Mortg. § 1436, and cases there cited; 4 Kent, 
162; Story, Eq. § 1053; Brainard v. Cooper, 10 N. Y. 356; Powell, 
Mortg. 251. 

It would seem, in view of thèse and other authorities, that the 
doctrine of the lowa suprême court can be sustained only upon the 
T.13,no.8— 24 
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ground that we hâve in lowa a statute giving the right of rédemp- 
tion, and prescribing the time within -which it must be exercised. 
Perhaps it might be well argued that it is the policy of our statute 
to require the judgment creditor holding a junior lien to make bis 
rédemption promptly within the prescribed time, and not allow him 
to disturb and harass a purchaser long after the time of sale, and 
at any time Trithin the statute of limitations. But, however this 
may be, we are bound by the ruie as laid dowu by the suprême 
court of the state. 

The demurrer to the cross-bill will be sustained; but since the 
counsel for the complainant in the cross-bill hâve made no référ- 
ence to the case of Diddy v. Bisser, the court will be willing to hear 
them, in writing, upou the application of that case to the présent 
controversy. 

Demurrer sustained. 



Obhbbod V. New Yoek, West Shobb & Buffalo E. Co. 
(Oireuit Court, 8. D. New York. Auguat 25, 1882.) 

1. Eminbnt Domaih. 

The right of eminent domain over the shores and the soil under the waters, ré- 
sides in the state for ail municipal purposes, and within the legitimate limita- 
tions of this right the power of the state is absolute, and an appropriation of 
the shores and land is lawful. 

2. SAMK— PBSTKtJCTING NAVIGABLE "WATERS. 

In the exercise of this right the state may directly or indirectly by délégation, 
authorize the construction of bridges, piers, ■wharves, or other obstructions in 
navigable waters, and such obstructions are not nuisances, because erected 
under lawful authority, 

3. Samb. 

It is only when the exercise of this power of eminent domain cornes in col- 
lision with the paramount authority of the United States that it is inhibited ; 
and until congress has asserted its power to regulate commerce, and by législa- 
tion has assumed to restrict the jurisdiction of the state over its navigable 
waters, no conflict can arise, and the authority of the state is conclusive. 

W. W. Badger, for complainant. 

Alexander dk Green, for défendant. 

Wallace, C. J. Although the complainant has obtained a pre- 
liminary injunction upon due notice but by the default of the de- 
fendant, the présent motion has been argued as though it were one to 
dissolve an ex parte injunction. As both parties bave seemed desirons 
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that tbe right of the complainant to an injunction should be con- 
sidered upon the merits, the motion will be disposed of accordingly. 

The complainant seeks to restrain the défendant from constructing 
a road-bed and railroad track in the waters of the Hudson river near 
New Windsor, laterally along the front of certain docks and brick-yards 
situate on the west shore of the river, The lands under tbe water 
of the river, -which hâve been appropriated by the défendant, vrere 
granted by the state of New York to the riparian proprietors, and the 
défendant has taken proceedings in tbe stàte courts to acquire thèse 
lands for the purposes of tbeir railroad, under the gênerai railroad act 
of this state delegating to railroad corporations the exercise of the 
power of eminent domain in this bebalf . The défendant is in posses- 
sion of thèse lands under an order of the state court, made in the 
course of thèse proceedings after hearing the respective parties. The 
complainant is the owner of a schooner, and résides in the state of New 
Jersey. He asserts that the defendant's railroad will obstruct the 
navigation of the river, and. allèges that he will sustain spécial in- 
jury, because he has made a contract with several of the riparian 
proprietors to transport bricks for them to New York city in bis 
vessel during the présent season of navigation, and that the obstruc- 
tions of tbe défendant wUl defeat the performance of this contract. 
The controversy may be considered in two aspects: 

1. The complainant has, in common with ail other persons, the 
right to navigate the public waters, and if the acts of the défendant 
constitute a nuisance, as he may sustain spécial injury, he has a 
sufficient interest to invoke the aid of the court. But it is not 
seriously contended in bis behalf that the acts of the défendant 
will materially obstruct the gênerai navigation of the river. The 
railroad will intercept communication with the shore along that por- 
tion of the river where it is to be located, and will be an impediment 
to the riparian owners, and those who désire access bythe river to 
their lands. The shores of navigable waters and the lands under 
the waters belong to tbe state within whose territorial limits they 
lie, or to those who hâve derived title from the state. It is a familiar 
doctrine that the ri^bt of eminent domain over the shores and the 
soil under the waters résides in the state for ail municipal purposes, and 
within the legitimate limitations of this right the power of the state 
is absolute, and an appropriation of the shores and lands is lawful. 
In the exercise of this right the state may directly, or indirectly by 
délégation, autliorize the construction of bridges, piers, wharves, or 
other obstructions in navigable waters. Such obstructions are not 
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nuisances, because that cannot be a nuisance -which is done by law- 
ful authority. It is only when the exercise of Ihis power of eminent 
domain cornes in collision with the paramount authority of the United 
Ôtates that it is inhibited and impotent. The power of the state ends 
where that of the national sovereignty begins ; but until congress bas 
asserted its power to regulate commerce, and by législation has as- 
sumed to restrict the jurisdiction of the state over its navigable 
waters, no conflict can arise, and the authority of the state is com- 
prehensive. Willson v. Blackbird Creek Marsh Go. 2 Pet. 250; 
Gilman v. City of Philadeljphia, 3 Wall. 728 ; County of Mobile v. 
Kimball, 102 U. S. 691. 

No act of congress has been adverted to by counsel, ôr bas met the 
observation of the court, which assumes to circum scribe the state of 
New York in the exercise of its power of eminent domain from 
authorizing such a limited interférence with the navigation of the 
Hudson river as is apprehended hère. On the oontrary, the cases 
decided in tbis court — Silliman v. Hudson River Bridge Co. 4 Blatchf . 
395, (affirmed by the suprême court, 2 Wall. 403,) and Silliman v. 
Troy & West Troy Bridge Co. 11 Blatchf. 274— are to the effect that 
a far more serions obstruction to the navigation of the river is within 
the legitimate sanctions of the municipal power. Thèse cases are 
décisive against the theory that the défendant cannot occupy a por- 
tion of the river for the purposes of its railroad without an invasion 
of public right. 

3. The case then résolves itself into a controversy in which the 
parties primarily interestéd are the riparian owners and the défend- 
ant. It is true, the complainant has an indépendant standing by 
reason of bis contract of transportation with thèse proprietors ; but it 
is not alleged that his contract was entered into before the défendant 
appropriated the lands. The complainant's rights are derivative, 
and originate with the riparian proprietors. If they had chosen to 
convey the lands to the défendant, the complainant would be without 
remedy as against the défendant. If the défendant is lawfully in 
possession as against the owners by virtue of its procgedings to 
acquire title, the conjplainant can bave no relief hère. Whèther the 
défendant can lawfully acquire the title of the owners to the lands, 
whether its proceedings bave been effectuai, and whether its présent 
' possession is lawf ul or the contrary, are questions which dépend upon 
the provisions of the gênerai railroad act, and the proceedings taken 
under it. Thèse questions will be adjudicated by the state courts in 
tlie pending proceedings. The détermination by the state court will 
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be controUing upon this court. Certainly, in view of the fact that the 
state court bas already decided for the défendant, and adjudged that 
it should retain possession of the lands during the pendency of the 
proceedings to acquire title, this court should not disregard the 
authority of that décision upon a motion, and interpose by a pre- 
liminary injunction. 

It is not the office of such a motion to détermine questions of doubt- 
ful rights. The injunction is dissolved. 

Note. Sèe J^soanaha & Ldke Mich. Transp. Co. v. Chicago, 12 Fed. Eep. 
777, and note, p. 779; Miller v. City of New York, 10 ±'ed. Bep. 513, and 
note. — [Ed. 



Geiessbb and others v. McIlbath, Eeceiver, etc. 

{Circuit Court, If. Minnesota. June Term, 1882.) 

DiscEiMTNATioN Ts Kailiîoad Pkeights— Damages, how Compdted. 

Where at a former term of the court it "was decided that the receiver of a rail- 
road Company, by tlife adoption of a contract with a third party and settlements 
with hira thereunder, had discriminated against the plaintifEs in the rates 
charged them for transportation of wheat and grain over the railroad operated 
by hsm eonlrary to the provisions of the state statute, and that plaintifls were 
entiiled by law to hâve their grain transported over said road at rates whlch 
would put thcm on an equal footitig with said third party for like transportation, 
and it vras referred to a spécial masfer to take an account of the amount of sucli 
unfavorab)e discrimination, and to report the resuit of suQh examination, 
hdd, that the amount of the fund which, under the contract, could be used to 
pay such third party's commissions, and ail expenses incident to tlie business 
and the receivers freights, is the différence between the prime cost of the 
■wheat sliippod and the net proceeds of sales, deducting freights and charges 
incurred upon other roads and af ter the shipment lef t the receiver's road ; and 
that the amount of discrimination le the différence between such amount, 
after deducting therefrom expenses, compensations, rent of warehouses, interest 
exchange, insurance, and the outlay at way stations made by the receiver to 
secure the trade, and the amount of the freight charged to such third party 
according to tariff rates ; and that a decree be entered accordingly. 

Gilman é Clough, for plaintiffs. 

Henry J. Horn, for défendant. 

Nelson, D. J. At the December term, 1877, this court decided 
that the receiver, by the adoption of the contract with J. C. Easton 
of Augûst 15, 1872, and the settlements with him thereunder, had dis- 
criminated against the plaintiffs in the rates charged them for trans- 
portation of wheat and grain over the railroad operated by him be- 
tween May 6, 1873, and March 4, 1874, contrary to the provisions 
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in that behalf of the act of the législature of the state of Minnesota 
approved March 6, 1871,'and that the plaintiffs were entitled by law 
to hâve their grain transported over the said railroad at rates which 
would put them on an equal footing with the said Easton for like 
fcransportation of grain under the said Easton contract or agreement, 
which is hereinafter set forth in fuU, and to a decree for the amount 
of such unfavorable discrimination, and it was referred tô George B. 
Young, Esq., a spécial master, to take an account of the amount of 
such unfavorable discrimination, and to report the resuit of such 
examination, together with ail the data necessary to enable the court 
to render a final decree. The master was granted power and au- 
thority to examine, if necessary, the parties, their books, and such 
witnesses as the parties might severally produce before him, in ad- 
dition to the proofs already taken. The contract or agreement, by 
the adoption of which the receiver did discriminate against the plain- 
tiffs, is in the foUowing words : 

" Mémorandum of an agreement made this flfteenth day ot August, 1872, be- 
tween J. C. Easton, party of the flrat part, and the Southern Minnesota Rail- 
road Company, party of the second part, witnesses : That J. C. Easton, party of 
the first part, agrées to furnish .warehouses and elevators, at ail stations on the 
Une of the Southern Minnesota Bailroad, suitable for handling grain and 
other produce, at fair and reasonable rents and employ agents, and men to 
buy and handle grain and other produce, at said stations, in the interest of, 
and at such priées, as the président and manager of the Southern Minnesota 
Railroad Company may direct, and shall hâve such grain and other produce 
sold in Milwaulcee, or elsewhere, as may be agreed, at a cost not exceeding 
one cent per bushel for grain, and at corresponding rates of commission for 
other produce. 

" Said J. C. Easton, party of the first part, further agrées that he will em- 
ploy compétent buyers and agents, and will be responsible for the hon- 
est and faithf ul performance of their duties in buying, handling, grading, and 
management of grain and other produce, and promptly pay any damages 
occurring through a failure to perform such duty, and will keep correct 
account ôf ail expenses attending the performance of this business, and ren- 
der an account of the same once a week, when ail settlements shall be made 
and différences paid. The Southern Minnesota Railroad Company, party of 
the second part, in considération of the foregoing, and the energetic superin- 
tendence of this business by the party of the first part, agrées to allow the 
party of the first part three-quarters of a cent per bushel profit for ail grain, 
and three-quarters per centum profit on the gross sales of the other produce, han- 
dled under this contract, and also to pay the expenses of buying and handling 
the same, and 10 per centum on ail money uaed in the transaction of said busi- 
n£ss. 

"The object of the foregoing agreement is to enable the Southern Minnesota 
Railroad Company to regulate and control the business along its Une, and to 
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sustaîn the rates of freight, and Is to be explained as follows; J. C. Easton is 
to buy and own the grain and other produce, but at priées dictated by the 
Southern Minnesota Kailroad Company. He is to make immédiate sales by 
telegraph, and after paying the costs of handling and necesssary and legiti- 
mate expenses, added to three-quarters of a cent per bushel on grain, and 
three-quarters of one per cent, on the gross sales of other produce, as profit to 
himself, is to pay the residue to the Southern Minnesota Kailroad Company 
as their freights. Settlements to be made once a week, and ail difEerences 
paid, and this agreement may be terminated by either party at any time. 

"In testimony whereof the parties hereunto hâve signed and delivered the 
same this ûfteenth day of August, 1872. 

"J. C. Eastok, ' [Seal.] 

«'The Southern Minnesota Railroad Company, 
«By Clabk W. Thompson, Président." 

Sections 4 and 7 of the act of législature of the state of Minnesota 
approved March 6, 1871, entitled "An act to regulate the carrying of 
freight and passengers on ail railroads in this state," reads as follows : 

"Sec, 4. It shall be the duty of ail railroad companies and corporations in 
this state to receive ail freights of the kind mentioned in this act at any dépôt 
or station of such company or corporation, whenever brought to such dépôt 
for transportation, and to provide suitable places for the storage and réception 
of such freight at ail of its dépôts and stations. And ail railroad companies 
and corporations shall furnishequal facilities fortransporting,and shall trans- 
port freights of every description in this state to and from warehouses or ele- 
vators other than those owned by any such company or corporation at the 
same rates, as from warehouses or elevators owned by such company or cor- 
poration, and shall make no discrimination in favor of nor against any ware- 
house or elevator." 

" Sec. 7. That ail railroad companies or corporations doing business in this 
state shall transport ail freights ordered for transportation within a reason- 
able time, and in the order of the réception of the same for carriage; and if 
any railroad company or corporation shall transport freights of any descrip- 
tion for any person or persons, corporation, company, or association, at rates 
less than are provided in this act, then such company or corporation shall 
thereaf ter transport freights of the same description over its line of railroad 
for ail other persons at the same reduced rates during the time such discrim- 
ination is in force." 

The master has given great attention to the case, and furnished full 
data upon which he bases his report, and finds that the amount of 
discrimination in favor of Easton under the contract is 3.97-100 
«ents on each and every bushel shipped by him at each of the stations 
where the plaintiffs made shipments during the period of their ship- 
ments. The freight charged to Easton aocording to tariff rates is 
$193,403.48. The only fund which under the contract could be used 
to pay Easton's commissions, and ail expenses incident to the business 
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along the line of the road and the receiver's freights, îs tbe différence 
between the prime cost of the -wheat shipped and the net proceeds of 
sales, deduoting freights and charges incurred upon other roads, and 
after the shipment left the receiver's road. The master has taken 
the purchase records, and on examination finds the amount of wheat 
purchased 1,668,322 58-60 bushels, at a cost of $1,534,106.66, and 
the quantity sold 1,668,023 36-60 bushels, for the net price of $1,714,- 
573.13, and deducting the prime cost from the net proceeds of the 
sales there is available for payment of freight, etc., $180,466.47. 

The salaries and wages paid by Easton under the contraet, accord- 
ing to the latter's testimony, which he was entitled to be allowed in 
the purchase of wheat, is $35,000, and the compensation for rent of 
warehouses, interest, exohange, and insurance, $18,550; andhis com- 
mission, at I per cent, per bushel to September 1, 1873, and 1 per 
cent, per bushel from September 1, 1873, amounts to $14,884.15. 
The aggregate of thèse sums must be deducted from the $180,446.47, 
before the reoeiver was entitled to be paid for freight, which givea the 
resuit : 

Différence between prime cost and net sales, - - $180,446 47 

Expense, $35,000 00 

Compensations, .... 14,884 15 

Eent of warehouses, Interest, exchange, and Insur- 
ance, - - ... 18,550 00 

68.434 15 



Balance, •» - - - - - - $112,012 32 

There is another item which, it is claimed, should be allowed Eas- 
ton as a crédit on freight charges, and be added to the balance found 
of $112,012.32. 

It appears from the évidence that at several small stations where 
wheat could be purchased and a market opened which might be pro- 
ductive of substantial benefit to the receiver's road, some $12,000 of 
expenses were incurred. The business at thèse stations did not pay 
expenses at the time, but the receiver, in bis effort to secure the 
trade, undertook this outlay, and the item has been allowed by the 
master as a crédit to apply on Easton's freight charges. I think the 
receiver was justified in making this expenditure, and the master 
very properly has so reported. This would increase the amount to 
be applied on freight charges to $124,012.32. The freight charged 
to Easton, according to the regular tariff, is found to be $193,403.48, 
The deficiency is $69,391.16, which represents the discrimination on 
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Easton's wîieat, amounting 3 97-100 cents per bushel. The answer 
admits the shipments made by the complainants, and the number of 
buBhels. A decree will be entered in their behalf and against the 
défendant, and it is referred to the clerk, as master, to make the 
computation and report. 
McCrary, C. J., concurring. 

See Rays v. Pennsylvanta R. Co. 12 Fed. Eep. 309, and note, p. 314; Texas 
Express Co. v. Texas & Pao. R. Co. 6 Fed. Bep. 426: Same v, Iriter. & Grand 
'Northern R. Co, ldi.\Tilley v. Savannah, F.diW. R. Co. 6 FbD. Eep. 641. 



Fabb v. Towk of Ltons. 
{Uireuit Court, JT. 2>. 2few York, 1883.) 

1. Municipal Bonds — Nesotiabilitt op. 

Municipal bonds, payable to bearer, are deemed payable to the holder, and 
the holder is not regarded as the assignée of the contract, but the holder through 
transfer by delivery. 

2. JuBiBDicTioN op Circuit Coukt— Act op 1876. 

A citizen of another state may sue a municipal corporation, located in the 
State -where suit is brought, upon bonds issued by such corporation, and his 
right of action does not dépend upon the rights of former owners of the bonds 
to sue thçreon under the inhibition in section 1 of the act of March 3, 1875, 
deflning the jurisdiction of the circuit court, as he does not dérive his title by 
assignment. 

G. H. Roys, for défendant. 

W. F. Cogswell, for plaintiff. 

CoxE, D. J. This action was tried at the June term of this court, 
and plaintiff had a verdict. The défendant now moves for a new 
trial. The plaintiff is a citizen of Pennsylvania. The défendant is 
a municipal corporation of New York. The action is to recover the 
semi-annual interest due on the first day of April, 1880, and on the 
first day of October, 1881, upon four coupon bonds of the défendant. 
The bonds and the coupons are payable to bearer. The bonds are 
sealed. The coupons are not sealed. A similar suit between thèse 
parties, tried in this court in 1880, resulted in a verdict for the 
plaintiff. The judgment record in that action is produced, and it is 
insisted that the doctrine oi res adjudicata precludes the défendant 
from again asserting any défense which was, or which might hâve 
been, there interposed. The défendant now, for the first time, dis- 
putes the jurisdiction of the court, for the alleged reason that no 
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action could hâve been maîntained on the bonds in this court by the 
party from whom plaintiff received them, he being a citizen of New 
York; that this action is not on the coupons, but is on the bonds; 
that the bonds are neither promissory notes negotiable by the law 
marchant, nor bills of exchange, and are therefore not within the 
exceptions mentioned in the statute. That portion of the act of 
March 3, 1875, which is applicable, is in the following words : 

" Nor shall any circuit or district court hâve cognizance of any suit founded 
on contract in favbr of an assignée, nnless a suit might hâve been prosecuted 
in such court to recover thereon if no assignaient had been made, except in 
cases of promissory notes negotiable by the law merchant, and bills of ex- 
change." 18 St. at Large, 470. 

The question being one of jurisdiction may properly be considered 
hère. The défendant is not concluded as to it by the prior judgment. 

It is not disputed that, both in practice and by a séries of décisions 
extending over many years, the fédéral courts hâve maintained and 
asserted their jurisdiction of actions arising upon municipal bonds in 
circumstances similar to those developed hère. But it is argued with 
much learning and ingenuity that the récent décision in Coe v. Mor- 
gan, 8 Fed. Eep. 63é, has effected a complète overthrow of thèse 
well-established principles. It ifl thought that the décision does not 
enunciate doctrines so radical. In that case it was held that a note 
payable to order, and negotiable by the law merchant, was trans- 
formed into a specialty by the addition of the seal of the maker. It 
was, even after the seal had been afiBxed, in one sensé, a promissory 
note, but not a note negotiable by the law merchant. With the seal 
absent the note would hâve passed by indorsement, and if indorsed 
in blank, thereafter by delivery. With the seal added it was held to 
be no longer negotiable in the commercial sensé, and could only pass 
by assignment. In this respect it differs from an instrument payable 
to bearer, where the holder does not trace his title through any inter- 
mediate indorsee or assignée, and where it is whoUy immaterial 
whether the instrument was delivered to him by the maker or passed 
through the hands of many antécédent owners. He dérives his title, 
not by assignment or indorsement, but by the hona fide possession of 
the instrument. In order to maintain his action he is required to 
plead and prove the instrument, and that he is its lawful owner and 
holder. How he procured it, and from whom, is not at ail impor- 
tant. This distinction is recognized by Judge Blatchford in the case 
referred to. He says, speaking of municipal bonds: "Such obliga- 
tions, payable to bearer, are deemed payable to the holder; and so, 
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under this act of 1875, the holder who sues îs not regarded as an 
assignée of the contracta bnt is a holder through a ttansfer by 
delivery." 

The fédéral courts hâve by a long line of adjudications invested thèse 
bonds, and each coupon, with ail of the characteristics/and subjected 
them to most of the rules applicable to commercial paper. They are 
issued to invite the investments of the world. The citizens of the 
state in which they hâve their inception not only, but the citizens of 
other states and foreign countries, are solioited to become their pur- 
chasers. A citizen of Pehnsylvania who possesses sueh a cause of 
action against a citizen of New York, the amount exceeding $500, 
bas a right to invoke the aid and seek the protection of the fédéral 
courts. His action would not be defeated, and the court ousted of 
jurisdiction, by proof that the first holder, after inception, or the last 
holder, was a citizen of New York. 

In the case at bar plaintiff's right of action does not dépend upon 
the former owners of the bonds; he dérives no title from them. 
No act of theirs can add to or detract from the strength of his posi- 
tion. The town of Lyons promises to pay Mm, Creon B. Farr, and 
he is a citizen of Pennsylvania. In the Coe and Morgan case the 
promise was to pày to the order of a citizen of New York. He could 
not sue in the fédéral courts, nor could he transfer the obligation to 
one who could so sue, except by assigument; hence the inhibition of 
the statute attached. In this case, on the contrary, the promise is 
direct to a person who has a right to enforce it in the fédéral tribu- 
nals. The fact that a citizen of New York, or a hundred citizens of 
New York, held the bonds before he beld them, does not affect his 
standing in the smallest particular. 

The motion is denied. 
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(areuit Court, D. lowa, W. D. 1882.) 

Bond of Indemnitt — Paetibis — Joindeb oï',.to IIecover the Penalty. 
A party cannot sue alone on a bond of indemnity made to himself and other 
obligées on a prier delivery bond, without showing that he alone has received 
injury by the breach thereof , and theref ore that he brings the suit without 
joining the other obligées as plaintifis.' He cannot set out a bond as running 
to or as made to hitnself alone, and give in évidence an instrument made to 
himsell jointly with other obligées. 
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SaMB— MiSKECITAL IN PlEADINS— VARIAUCK. 

In an action upon an indemnity bond, given to indemnify the sureties on a 
prior delivery bond, a misrecltal of the amouut of the penalty in the delivery 
bond, of the parties in it to be indemnifled, and of the terms and conditions of 
the delivery to be made under it, is a fatal variance. 

3. Bame — Variawce kot Cueed bt Avekmbnt of Mistake. 

8ucb variance cannot be cured by an averment that the indemnity bond, 
sued on, was executed by mistalce and inadvertence, without alleging and 
proving that the miatake was mutual, and that it was the intention of the par- 
ties to the indemnity bond to indemnify the sureties on the prior delivery bond. 

4. SaME— LlABILITT 01' SUKETIES — ReMBDT IN EqUITT. 

The liability of sureties cannot be enlarged or changed by averment in the 
pleading, whatever the understanding of the pleader may hâve been ; and 
where an indemnity bond has been executed by mistake or inadvertence, the 
proper remedy is by a bill in equity to reform it and make it conforin to the 
mutual intention of the parties. 

At Law. 

This is an action at law upon a pénal bond in the sum of $12,000 
executed by said défendant McCoy as principal, and the other de- 
fendants as sureties, to George Bebbington, Eobert Percival, J. P, 
Williams, J. E. Eudd, and Marshall Key. The bond thus sued on 
purports upon its face to be intended to indemnify said obligées 
against their liability as sureties for McCoy upon a certain delivery 
bond executed by them witb said McCoy to the .government of the 
United States to secure the' delivery to McCoy of his distillery, which 
the government had seized. The case is now before the court a sec- 
ond time upon the demurrer of the défendants to the plaintiff's 
amended and substituted pétition. 

The pétition states that in the month of November, 1868, the gov- 
ernment of the United States seized the distillery of the défendant 
McCoy for an alleged violation of the revenue laws; that McCoy, with 
the plaintiff and one John E. Eudd as sureties, executed a delivery 
bond to the United States in the pénal sum of $6,705 ; that the prop- 
erty was released on said bond, and the possession of the same deliv- 
ered to the plaintiff to secure him against loss as surety on said de- 
livery bond. 

It is further alleged that McCoy, being desirous to remove said 
distillery from lowa to Omaha, Nebraska, executed and delivered to 
the plaintiff a bond in the sum of $12,000, with the other défendants, 
James G. Megeath, John Davis, and Jesse H. Lacy, as sureties, con- 
ditioned that the said J. C. McCoy would hold the plaintiff and 
others, his co-sureties, harmless from ail liability on their said 
delivery bond to the United States, and thereupon that the plaintiff 
accepted said indemnifying bond, waived his right to retain posses- 
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sion of said distillery property, and surrendered the same to McCoy 
to be removed to Omaha. Both the delivery and indemnif jing bonds 
are exhibited by copy and made a part of the pétition. 

It is furfcher alleged that the government obtained a decree of con- 
damnation against the distillery property; that MoCoy failed to 
deliver the same to the marshal, or pay its appraised value; that a 
summary judgment was therefore, according to the praetice of the 
court, entered against the plaintiff, and said McCoy and Eudd, on the 
delivery bond, for the sum of $6,705, the amounfof the penalty 
thereof, and $183.76 costs; that exécution was issued upon said judg- 
ment and levied upon the property of the plaintiff, Percival, and that 
he bas been compelled to pay the same. 

Said plaintiff, Percival, therefore sues the défendants as obligors of 
said indemnity bond, claiming against them the sum he bas been 
compelled to pay as principal, interest, and costs upon said judg- 
ment. 

It appears by inspection of the exhibits that the indemnity bond 
on which the suit is brought does not run to the plaintiff alone, nor 
to the plaintiff and bis co-sure.ty, Eudd, in the delivery bond, but to 
George Bebbington, Eobert Percival, J. P. Williams, J. E. Eudd, and 
Marshall Key, none of wham, exeept said Percival and Eudd, are 
parties to the delivery bond. The plaintiff alone, of the obligors just 
named, is a party to the présent suit. 

The plaintiff allèges that it was recited by mistake and inadvert- 
ence in the indemnity bond that the delivery bond is in the sum of 
$10,000, whereas it is only for the sum of $6,705; that it was also 
by inadvertence and mistake recited that said delivery bond was exe- 
cuted by said McCoy and George Bebbington, Eobert Percival, and 
J. P. Williams as sureties, whereas in truth and in fact it was exe- 
cuted by McCoy as principal, and the plaintiff and Eudd as sureties ; 
and that it was also recited by mistake and inadvertence in the indem- 
nity bond that the delivery bond was conditioned that the obligors in 
the same shotild return said distillery property if judgment should be 
obtained against it, when in fact said delivery bond was conditioned 
that the said McCoy should keep and return said property in a<î val- 
uable and good condition as it was at the time of the seizure, or pay 
an amount equal to the appraised value of the same, and otherwise 
in ail things abide and perform the orders and decrees of the court. 

8app dt Lyman, for plaintiff. 

J. M. Woolworth, for défendants. 
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Love, D. J. After mucb considération it seems to me that to 
maintâin the case now stated in the plaintiff's amended pétition at 
law and befoire a ]ury, would involve great if net insuperable diffioul- 
ties. Tbe bond sued on runa to George Bebbington, Eobert Percival, 
J. P. Williams, J. E. Eudd, and Marsball Key, as obligées, and there 
is no allégation in the amended and snpplemental pétition that it was 
80 made by mistake. On the eontrary, it is averred that said défend- 
ants McCoy, Megeath, Davis, and Lacy executed and delivered to 
the plaintiff (Percival) the bond in question. It seems clear that if 
this bond were offered in évidence under such an allégation there 
•would be a fatal variance between the instrument as set out and the 
proof. Granting that the plaintiff may sue alone under section 2552 
of the Code, without joining the other obligées, he must, neverthe- 
lesB, set out and state the bond correctly, with proper allégations, 
ehowing that he alone bas received injury by the breach, and there- 
fore that he brings the suit without joining the other obligées as plain- 
tiffs. But he cannot set out a bond as running to or as made to 
himself alone, and give in évidence an instrument to himself jointly 
with other obligées, 

It is claimed that the bond sued on was given to indemnify the sure- 
ties in thefirst bond, namely, Percival and Eudd, against liability accru- 
ing to them from a breach thereof . If so, it must bave been intended 
that the bond sued on should run to Percival and Eudd, whereas 
its expressed obligées are Bebbington, Percival, Williams, Eudd, and 
Key. If this occurred by mistake, it ought to be shown by proper 
averments. If it was the intention of the défendants to bind them- 
selves, in the bond sued on, (as indicated by its express terme,) to 
indemnify Bebbington, Percival, Williams, Eudd, and Key against 
losB accruing to them under a bond executed by them, I do not see 
how the défendants can be made responsible to the plaintiff for loss 
accruing to him by reason of the breach of a bond executed by him 
and Eudd alone. The défendants can only be made responsible, if 
at ail, by the plaintiff 's allegirig that it -was the défendants' intention 
to bind themselves to indemnify the plaintiff and Eudd, and to exé- 
cute the bond sued on for that purpose, and that by mutual mistake 
the bond sued on failed to express that intention. For it is quite 
obvions that the défendants might hâve been willing to exécute a 
bond to indemnify Bebbington, Williams, Percival, Eudd, and Key, 
and yet whoUy unwilling to sign stlch an instrument to indemnify 
Percival and Eudd alone. One of the défendants may bave been 
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induced to exécute the bond for the interest of one of the several 
obligeas; another for some other; and a third for a still différent 
obligée. One of the défendants may bave signed the bond in the 
belief that one or more of the obligées, in whom he had confidence, 
would see that McCoy should fulfill the conditions of the original 
bond; another, npon his faith that other and différent obligées would 
see to the performance of its conditions. It by no means foUows, 
therefore, from the faet that thèse défendants signed the bond in 
suit to save harmless the several obligées who appear upon the face 
of it, that they would hâve executed it to indemnify the plaintiff 
alone, or the plaintiff and Eudd; and the only way to make them 
liable, if it can be done at ail, is by averring and proving that they 
intended to bind themselves to the actual sureties in the original 
bond for their indemnity, and that this intention was, by mistake, 
not expressed in the instrument whieh they signed. 

It must be i;emembered that the bond sued on purports to bind its 
obligors to protect the plaintiff and other sureties against loss accru- 
ing tothem as sureties to a previous bond. The bond sued on stipu- 
lâtes 'substantially that the principal in the first bond shall perform 
its conditions, and that the obligors in the second bond will be re- 
sponsible for any loss arising from the default of the principal in the 
first bond. Both bonds are exhibited by copy. But the terms and 
conditions of the first bond are so essentially misrecited in the second 
bond, that upon the face of the two instruments, as shown by the 
exhibits, there is no identity between the first bond and the bond 
lecitedi The plaintiff seeks to establish this identity by the aver- 
ments of his amended and substituted pétition. He sets ont the first 
bond, and shows that he suffered loss by reason of the breach of its 
conditions. This first bond is in the pénal sum of $6,705, but the 
bond sued on recites that it is given as indemnity against a prior 
bond for the sum of $10,000. 

Again, the first bond purports on its face to be executed by James 
C. MeCoy as principal, and Eobert Percival and John E. Eudd as 
sureties. The bond sued on runs to George Bebbington, Eobert 
Percival, J. P. Williams, J. E. Eudd, and Marshall Key, and it re- 
cites that Bebbington, Percival, and Williams had become sureties 
in the previous delivery bond, and it stipulâtes to indemnify Bebbing- 
ton, Williams, Percival, and ail other sureties on said first bond 
against liability on the same. 

The condition of the first or delivery bond is that McCoy, theprin- 
cipal, shall keep and return said property in as valuable and good con- 
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dition as it wat when seîzed, or pay cm amount equcd to the appraised 
value of the same, and in ail things abide and perform the final order or 
decree of the court. The condition of the bond indemnified against, 
as recited in the bond sued on, is that McCoy, with Bebbington and 
Percival and Williams as sureties, had executed a delivery bond to 
the United States, eonditioneâ that they woidd return the property 
seieed if a judgment should be obtained against it, 

ThuB it appears by the face of the two bonds as exhibited that the 
obligors in the second bond did not undertake to indemnify the plain- 
tifif against the bond under which he suffered loss, but against a bond 
radically and essentially différent ; différent in the pénal sum, in the 
parties, and in the conditions to be performed. Hère is evidently a 
wide gap to be fiUed, and the plaintiff attempts to fill it by the al- 
légations of his amended and substituted pétition. He avers that 
thèse several récitals in the bond sued on were made by mistake and 
inadvertence. He avers that in writing said bond of indemnity, it 
■was recited by mistake that the first bond was in the pénal sum of 
f 10,000, -whereas, in fact, it was in the sum of $6,705; that it was 
also by mistake recited that the first-mentioned bond was exeôuted 
by said MoCoy and George Bebbington, Eobert Percival, and J. P. 
Williams as sureties, when in fact it was executed by J. C. McCoy, 
with Eobert Percival and John E. Eudd as sureties; and that it was 
also recited by mistake that the first-mentioned bond was conditioned 
that the obligors should return said property if a judgment should be 
obtained against it, when in fact said bond was conditioned that J. 
C. McCoy should keep and return said property in as valuable and 
good condition as it was when seized, or pay an amount equal to the 
appraised value thereof, and in ail things abide and perform the final 
order and decree of the court. Waiving at présent the question 
whether or not- the alleged mistake can be correeted by averment and 
proofs before a jury in an action at law it is sufficient to say that 
the averments themselves are wholly inadéquate and insufficient. 

It ia not alleged that the mistake in the récitals was mutual, or 
that it was the intention of both parties that the défendants should 
be bound to indemnify the plaintiff against loss under the first-named 
bond, but that this intention was not expressed in the bond sued on 
by reason of a mistake common to both parties. Certainly a writ- 
ten instrument oannot be changed or reformed by paroi évidence, 
either at law or in equity, upon the ground of mistake and in the 
absence of fraud, unless the mistake was mutual; because it is abso- 
lutely incompétent for any court to make a contract for the parties. 
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For aught that appears by the plaintiff's avermenta the mistake -waa 
wholly on bis part, and tbe défendants intended to bind tbemselves 
exactly as the bond "which they signed imports. If tbe défendants 
intended to bind tbemselves to indemnify the plaintiff against liabil- 
ity under just sucb an instrument as the bond sned on récites, witb 
tbe conditions recited in the same and none other, their liability can- 
not be enlarged or changed by averment, whatever the understanding 
of the plaintiff may bave been. It is conceivable that the défendants 
may bave been quite willing to undertake that McCoy should return 
the property simply, and yet entirely unwilling to stipulate that he 
■would return it in as valuable and good condition as it was when 
Beized. They might well assume that he would be able to perform 
one of thèse things and not tbe other, and that he would in good 
faith perform what he might be able to do. 

" It is not averred that thèse défendants, who are ail except McCoy 
sureties, ever saw the first or delivery bond, or that they had any 
knowledge of it, except what they found in the récitals of the bond 
which they. signed. For aught that appears, McCoy, or some other 
party to the delivery bond, may bave prësented to the défendants the 
bond Bued on, and obtained therr signatures under the belief that it 
truly recited the conditions of the delivery bond. It may, therefore, 
bave been the intention of the défendant sureties to bind tbemselves 
only to tbe extent of McCoy's obligation under the delivery bond, 
which was that he should return the property, in whatever condition 
it might be. 

It seems to me that the proper remedy of the plaintiff, if he bas 
any upon the facts disclosed, is by a bill in equity to reform the bond 
sued on, so as to conform it to the mutual intention of the parties. 
Even if there be a concurrent remedy at law, it is, at best, an imper- 
fect remedy; and equity is by no means ousted of its jurisdiction to 
reform a written instrument by the fact that a concurrent remedy 
exista at law. The remedy in equity, if the proper facts can be 
shown, is unquestionable and entirely adéquate, while that which 
the plaintiff is now pursuing is, to say the least, dubious and im- 
perfect. 

Pemurrer eustained. 
v.l3,no.8— 25 
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WilsoN and others r. Feabson. 
{Œremt Court, S. D. Nea York. August 80, 1882.) 

L Bbnding FoBBipDKN Matter Thbough thb Mail— Pleadino. 

In an action for damages for the wrongful détention and conversion of cer- 
tain letters of the plaintiSs, detained bj the postmaster under a régulation 
of the post-offlce department requiring him, when he has reason to believe that ■ 
flctitioug addresa is used for forbidden circulation in the mails, to report the fact 
«ad the reason of his belief , await instructions, and give notice that, pending 
Buch instructions, persons claiming the correspondtmce must call at the gên- 
erai delivery and establish their i(Jentity before its delivery — where the meaning 
or application of the allégations in the answer is net doubtful, the plaintifCs' 
remedy is to be sought by A bill of particulars, and not by requiring the plead- 
ing to be made deflnite and certain. 

1 Bamb— Bill of PABTictnAK»— Pbaotick. 

Where the circumstances are eiuch as can only influence the postmaster'g own 
Judgment, it is not to be assumed that the plaintiCs can definitely know what 
they are, and they are entitléd to information to meet the issue tendered by tho 
défendant by a blU of particulars setting forth the facts and circumstances 
which induced défendant to believe that the address was being used by some 
person or persons for covering forbiddea correspondence in the mail under 
fuch flctitioUB address. 

A. J. Dîttenhoefer, for complainant. 

Stewart L. Woodford, U. S. Dist. Atty., for défendant. 

WaliiAox, C. J. Tiie plaintiffs more for an order requiring the 
défendant to make certain allégations of the answer more deânite 
and certain, and for a bill of particulars. The complaint allèges the 
wrongful détention and oontersion of certain letters of the plaintiffs 
by the défendant, who received them as postmaster at the oity of New 
York. The answer dénies the conversion, and justifies the détention 
under a régulation of the post-office department which requires a 
postmaster, whenever he has reason to believe that a street or num- 
ber or designated place is being used by any person for covering, 
under a fictitioua address, correspondence forbidden circulation in 
the mails, to report the fact, and reason for his belief, to the first- 
assistant postmaster gênerai; and await his instructions and to give 
notice that pending such instructions persons elaiming such corre- 
spondence must call at the gênerai delivery and establish their iden- 
tity before its delivery. The answer allèges that the letters men- 
tioned in the complaint, addressed to J. Wilson & Co., at 40, 
Broadway, New York city, came into his custody as postmaster; that 
défendant had reason to believe and did believe that said designated 
place, to-wit, 40, Broadway, was being used by some person or persona 
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for covering, undei: a fictitious address, correspondence forbiâden 
circulation in the mails ; and that thereupon he reported to the first- 
assistant postmaster gênerai for instructions, and gave notice, etc., 
and pending instructions placed the letters in the gênerai delivery, 
and was always ready and mlling to deliver them to the person who 
might establish his identity as the person entitled; and that no per- 
son called for the letters. 

It is insisted that the plaintiffs are entitled to information, either 
by more definite allégations in the answer or by a bill of particulars, 
(1) of the name of the person or persons using 40 Broadway for cov- 
ering, under a fictitious address, correspondence forbidden circulation 
in the mails; (2) of the fictitious address so used; (3) the reason 
the correspondence was forbidden; (é) the respect in which the ad- 
dress was fictitious ; (5) the faots, circumstances, or reasons for the 
belief that the name used was fictitious, and the address was being 
used for covering under a fictitious address correspondence forbidden 
circulation. 

The Code of Civil Procédure (section 531) authorizes the court to 
require a bill of particulars of the claim of either party in any case; 
and it is held that this provision extends to ail descriptions of action 
and to any défense that may be interposed. Dwight v. Germania 
lAfe Ins. Co. 84 N. Y. 493. Where the précise meaning or applica- 
tion of allégations in a pleading is indefinite or uncertain, the court 
may require the pleading to be made definite and certain. Code, § 
546. The meaning or application of the allégation hère is not doubt- 
f ul. The gravamen and nature of the défense relied on is sufficiently 
plain; and the plaintiffs' remedy is therefore to be sought by a biU of 
particulars. Tilton v. Beecher, 59 N. Y. 176. The particularity with 
which a party should be required to inform his adversary as to essen- 
tial facts which are in controversy, dépends upon the nature of the 
faots, and the extent to which information may fairly be presumed 
to be within the eognizance of the respective parties. A party should 
never be required to make spécifications of those matters which from 
their inhérent character are not capable of exactitude, or which con- 
stitute évidence rather than substantive facts, nor to proffer informa- 
tion which is presumably more within the knowledge of his adversary 
than his own. 

The régulation under which the défendant justifies, and which for 
présent purposes may be regarded as équivalent to a statute, in sub- 
stance authorizes a postmaster to withhold the letters of the citizen 
unless the latter establishes his identity as the person entitled to the 
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letters, whenever the postmaster Jias reason to believe that a ficti- 
tious address is being employed by any person for covering f orbidden 
circulation in the mails. Â8 in some instances it might be difficult 
for the person entitled to the letters to establish bis identity, cases 
may arise wbere, without fault on bis part, tbe citizen may be sub- 
jected to inconvenience and even to loss. The postmaster is not 
autborized bythe régulation to exercise an arbitrary judgment; be is 
only to require proof of identity when be bas reason to believe tbat 
tbe mails are being used illegitimately. His judgment may be 
founded upon circumstances witb wbich tbe owner of the letters bas 
bad no connection. Unless some circumstances exist wbich call for 
the exercise of his judgment, his action is not -witbin the protection 
of the régulation. 

Tbe aflSdavits furnisbed in support of the motion on behalf of tbe 
plaintiffs are not very satisf actory ; but inasmuch as the circumstances 
wbich control the action of tbe postmaster are necessarily such and 
only such as influence his own judgment, it is not to be assumed tbat 
the plaintiffs can definitely know what they are. The plaintiffs are 
entitled to information to meet the issue tendered by the défendant, 
and to disprove the existence of any facts or circumstances author- 
izing bim to exercise bis judgment in the premises. In this behalf 
the défendant should be required to furnish a bill of particulars set- 
ting fortb the facts and circumstances wbich induced him to believe 
tbat 40 Broadway was being used by some person or persons for cov- 
ering f orbidden correspondence in the mails under a fiotitious address. 

Ordered accordingly. 



TiLLiNGHAST r. HioKS aud another. 

{Circuit Court, N. D. New Tork. 1882.) 

Patentb foh Intentions — Peeliminaby Injdkction. 

Where there was a delay of 10 years between the original patent and the 
reissue ; a controversy as to the valldity of the reiasue and as to the infringe- 
ment ; no décision of any court establishing the validity of the patent ; no royalty 
or llcense fées paid to the patentée ; no gênerai use or public récognition ; no 
présent manufacturing or sale of the patented article ; and no allégation of 
irresponsibility on the part of the défendants,— a preliminary injunction will 
be refused. 

William A. Ahhott, for complainant. 
Esek Cowen, for défendants. 



TILLINGHAST V. HICKS. 389 

CoxB, D. J. Complainant moves for a prelimînary injunetion in an 
action brought to restrain the infringement of a patent for an im- 
provement in "railroad-car ventilators." The patent was originally 
issued January 3, 1871. The claim was as foUowa : 

«The improvement in car ventilators, or dust-guards, wliich consists in pro- 
vlding the leaves, A and A*, with the right-angled edges, 6 and 6», hinged to the 
car, substantially as described, by means of which the current of aiir is diiected 
past the joint with the window-jamb or side o£ the car, as and for the purposes 
specifled," 

The patent was reissued February 15, 1881. In addition to the 
claim of the original patent, just quoted, the reissue contaiued the 
following language : 

" (2) The combi nation with the side of a car of hinged defleetors or dust- 
guard, having their hinged edges shielded by a " break-joint " strip project- 
ing frona the car side, to deflect the current of air past the joint and prevent 
the entrance of dust, substantially as set forth." 

A disclaimer was filed by complainant, March 33, 1882, — 

" To that part of the spécification which is in the following words, to-wit : ' It 
is évident that a close round hinge attached to the inner edge of the deflector 
would in a measure serve a similar purpose, and yet be within the scppe of 
my invention, which consists in providing the defleetors with such a means 
of close connection with the car as will direct the current of air past the point 
of junction with the car wlien the leaf is extended outward and in use.'" 

He also renounces his — 

"Broad claim to a freely-swinging pivoted shield having a flange at its inner 
or pivoted edge that rests against the side of a car when the shield stands at 
right angles to the same, and your petitioner desires to explain that his..claims 
are intended to cover hinged defleetors or dust-guards having their hinged 
edges shielded by a strip on the car or by a projecting part of the car frame 
in such manner as to form a ' break-joint' so that the entrance of dust cinders, 
etc., at the pivoted edges of the defleetors or guards is efEectually prevented." 

It is thought that sufacient bas been quoted to warrant the défend- 
ants in asserting that the complainant's invention, and his own state- 
ments regarding it, are involved in some perplexity. Prior to the 
reissue and disclaimer, and on the twenty-first day of January, 1879, 
and on the twenty-ninth day of July, 1879, respectively. the défend- 
ant Eeynolds was granted two patents for an improvement in "dust- 
guards for car Windows." The claim in the second of thèse patents 

the first is not produced — is in thèse words : 
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" (1) The combînation, with a hinged dust-guard, of a guard-strip, E, pro- 
vided with ono or more startding flanges, e, adapted to form a dust-tight joint 
with said dust-guard, as herein specifled. (2) The combination with the 
pintle, B, of the socket, C, provided with the spring, D, as and for the purpose 
herein specifled." 

Briefly stated, the différence between complainant's device and the 
one used by the défendants is this : — complainant's dust-guard, as 
shown by bis drawings, is in one pieoe, provided with an angular 
edge, which, when it is extended for use, fits closely against the 
window-jamb, or against a projection on the wall of the car, thus 
preventing the ingress of dust. Défendants* dust-guard is in two 
pièces, the one consisting of a plain flat leaf, the other a metallio 
strip projecting from the car about a quarter of an inch, against the 
outer edge of which the inner edge of the hinged leaf rests. Whether 
the latter is an infringement of the former is a question which must 
ultimately be deoided in this case. It is only necessary to say, 
for the purposes of this motion, that the question is not free from 
doubt. Ten years elapsed before the reissue was applied for. The 
application was then made with full knowledge of the device of 
the défendants. Such a long delay would seem to bring the case 
within the doctrine of Miller v. Bridgeport Brass Co. 21 0. G. 201. 
Complainant's acquiescence for so long a period in the terms of the 
patent as originally stated would operate as a dedication to the pub- 
lic of those improvements not specifically claimed by him. Sheriff 
V. Fulton, 12 Fed. Ebp. 136. 

But it is argued that the claim in the original patent is broad 
enough to cover the device used by the défendants, and that no new 
principle or combination is stated in the reissue. This position is 
vehemently combated by the défendants, and they refer to the fol- 
lowing language of the patent, which they enterpret as meaning that 
although the complainant, in 1871, had in mind a ventilator similar 
to the défendants' device, he did not deem such an invention praoti- 
cable, and so did not include it in his claim : 

"It bas been proposed for many years to hâve ventilators consisting of the 
plain, flat leaf, hinged to the outside of the car adjaceat to the Windows. 
Bxperiments hâve been made therewith, but, owing to the difileulty of having 
a joint which, while it would allow the leaf to corne in contact flatwise with 
the side of the car, would also, when at right angle thereto, présent a close 
joint, the common and usual method of hinging has been applied." 

Thèse considérations alone might not lead to a déniai of the mo- 
tion; but the complainant, for other reasons, disconnected from the 
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questions arising on the patents, bas failed to bring bîmself witbin tbe 
raies applicable to thèse cases. No suit at law or in equity bas ever 
been commenced by the complainant. His invention bas not gone 
into public use. No manufacturer bas ever paid royalties to tbe com- 
plainant. His device bas not been extensively used on any railroad, 
nor bas it been recognized by tbe public. It is not asserted that it is 
now in use anywbere or for sale anywhere. The défendante are large 
manuf acturers and vendors of the ventilators described in the Eeynolds 
patent. To put a stop to this brancb of their business would be likely to 
cause tbem irréparable injury. Tbere is no allégation tbat tbe défend- 
ants are irresponsible or unable to respond in damages sbould tbe 
complainant finally succeed. The granting of an injunction rests 
in tbe discrétion of the court, having in vie'Wr ail the circumstances 
of tbe case,^its effeot upon the défendants as well as upon tbe com- 
plainant. If it can be plainly seen that greater mischief will resuit 
from granting than from refusing it, the writ sbould be withheld. 
No case is cited, and I bave been unable to find one, sustaining an 
injunction ■where, as in tbis case, the foUowing facts concur : 

(1) A delay of 10 years between the original patent and the reissue; (2) a 
controversy as to the ameûded claim of tho reissue, and also upon the ques- 
tion of infringement; (3) an apparent apathy on the part of the patentée 
regarding his rights for many years following his invention; (4) no décision 
of any court establishing the validity of the patent; (5) no royalties or license 
fées paid to the patentée; (6) no gênerai use; (7) no présent manufacturing 
or vending under the patent; (8) no public récognition; (9) large interests of 
the défendants jeopai'ded; (10) no allégation of irresponsibility. 

On the contrary, the courts bave frequently regarded the existence 
of a few of thèse circumstances as suffîcient to authorize a déniai of the 
application. Fish v. Semng Machine Co. 12 Ped. Eep. 495; Neilson 
V. Thompson, Webst. Pat. Cas. 278; Brown v. Hinkley, 6 Fish. 370; 
Rohertson v. Hill, Id. 468. 

For thèse reasons the court would not be warranted in granting 
a preliminary injunction. Motion denied. 
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United Nickel Co. and others v, Woethington and others. 

{Circuit Court, D. Massachusetts. August 14, 1883, 

* 

Patent for Inventions— Infringembnt — Who Liablb. 

The only persons who can be held for damages for the inf ringement of a pat- 
ent, are ihose who own, or hâve some interest in the business of making, using, 
or selling the thing which is an infringement ; and an action at law cannot he 
maintained against the directors, shareholders, or workmen of a corporation 
which infringes a patented improvement. 

This action at law, for damages for the infringement of two pat- 
ents, was brought November 21, 1877, and was now submitted to the 
court upon agreed facts. 

The défendants were the American Nickel Plating Works, a cor- 
poration duly organized under the gênerai laws of Massachusetts, 
three directors and one stockholder of the company, and one work- 
man. When this action was brought, a suit in equity was pending 
by the same plaintiffs against the corporation, and one Anthes, which 
resulted in a iinal decree for the plaintiffs, not for profits, but for 
damages assessed at $13,000, and upwards, and a large bill of costs, 
for which exécution has been issued, but in no part satisfied. Judge 
Shepley, at one term of the court, when the évidence in the equity 
suit was nearly ail taken, ordered this action to stand continued to 
await the resuit of that suit. The company has done no business 
since the injunction was decreed, and is nov/ insolvent. 

The plaintiffs having some security in this action by attachment 
of the property of the corporation, which has since been mortgaged, 
submit that they may prosecute it against the corporation, and 
against the individuals who are, and were during the infringements, 
its directors or stockholders, or workmen in its employ. 

The case finds that Shea had no interest in the business, but was 
a nickel plater for wages. As to the other défendants, that they were 
concerned only as officers and stockholders, and as authorizing the 
défense of the equity suit, which they did in good faith under advice 
of counsel; except that Allen, as an oflScer of the company, solicited 
the business for which the défendant corporation was pursued in the 
equity suit. 

T. W. Clarke, for plaintiffs. 

D. H. Rice, for défendants. 

LowELL, C. J. The final decree of this court in the equity suit 
being for damage^ in respect to the very same infringements now in 
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suit, ÎB a merger of the cause of action as against the corporation. 
The hardship of the case arises from the course of practice by which 
security can be had by attachment in actions at law, but not in 
equity, excepting whan an injunction nisi is ordered, and so it has 
happened that the présent action might hâve been more productive 
to the plaintifs than that which they pursued. It does not appear 
that this point had occurred to plaintiiïs when they moved befôre 
Judge Shepley for a trial of this action. If it had, they might hâve 
discontinued the equity suit. As torts are joint and several, thé de-' 
crée does not release the other défendants, there having been no 
actual satisfaction. The question, then, is whether the directors, 
stockholders, and workmen of the corporation are liable. 

It has been held that a mère workman who makes a patented arti- 
cle is not an infringer. Delano y. Scott, Gilp. 489; Heaton v. Quin- 
tard, 7 Blatchf. 73. The reason given by Hopkinson, J., in the first 
of thèse cases, goes far to décide the présent. He says that the stat- 
ute does not mean to class mère agents, servants, etc., as makets and 
venders of the patented improvement, but the prineipals, for wlipse 
account and benefit they act. 

It was conceded, but without being decided, in Lightner v, Brooks, 
2 Cliff. 287, and in Lightner v. Kimball, 1 Low. 211, that a director 
who has acted affirmatively, so to speak, and ordered an infriuge- 
ment by the corporation, would subject himself to an action. But, 
upon further examination, I think the law is not so. Infringement 
is not a trespass. The form of action is case; and this is because 
the act done is not of itself a direct interférence wlth the tangible 
property of the plaintif, but an indirect interférence with his para- 
mount right. It is like the building of a house upon a man's own 
land, which shufs ont a light which iiis neighbor has a prescriptive 
riçht to enjoy. The person who is to pay damages for a disturbance 
is not every one who has had anything to do with the building, but 
he who owns it. It would be a great hardship if the directors of a 
railway or manufaoturing corporation were bound, at their personal 
péril, to find out that every machine which the company uses is free 
of ail daim of monopoly. No case precisely in point has been cited; 
but the practice certainly is to ask for damages only against the cor- 
poration. Joinder in equity for purposes of discovery and injunction 
is another matter; but I hâve not known damages to be asked for 
against the directors of a corporation, excepting in one case, which 
did not corne to trial, but was discontinued as to the directors. 
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I am of opinion that the only persons who ean be held for dam- 
ages are those who should hâve taken a license, and that they are 
those who own or hâve some interest in the business of making, 
using, or selling the thing which is an inf ringement j and that an 
action at law cannot be maintained against the directors, share- 
holders, or workmen of a corporation which infringes a patented 
improvement. 

The plaintiffs are to bave 30 days to except to this ruling. At 
the end of tbàt time the order will be, judgmeut for the défendants. 



The John W. Hall.* 
(Dittria Court, E. D. Penmyhania. July 21, 1882.) 

AraoBAi/rr— Cbcshiko op Bahgk ih Dock— Burden of Peoof. 

A schooner at high water went into a dock, between a loaded barge and 
another schooner. There being insiifficient room at low water for ail the vessels, 
the barge on the fall of the tide was crushed. There was évidence that the 
superintendant of the dock had ordered the barge to drop astern of the enter- 
ing schooner, but the testimony left it doubtful whether the barge could hâve 
moved, and -whether there was room for her to lie astern of the schooner. HM, 
that the schooner having entered vehere there was insufflcient room, was prima 
faeie liable for the injury, and the proof having failed to satisfy the court that 
the barge could hâve moved, the latter was entitled to a decree. 

Libel by the owner of the barge Halsey against the schooner John 
W. Hall, to reoover damages for the crushing of the barge. The facta 
were as folio ws : 

On June 26, 1878, the Halaey was lying at Pier 1, Port Bichmond, lOading. 
On the opposite side of the dock, at Pier 2, was the schooner Mellon. The 
John W. Hall, having been ordered to Pier 1, attempted to enter the dock, but 
grounded and lay across the entrance. Late in the afternoon the Halsey 
flnished loading, and âbout 9:30 in the evening, the tide having risen suf- 
flciently to float the Hall, the latter hauled in between the Halsey and the 
Mellon. When the tide fell there was not enough space in the dock for the 
three vessels to lie abreast, and the Halsey was crushed. On the part of 
libelant it was claimed that after the Hall had entered the dock the Halsey 
had not room to move eut, and that, even if she could hâve moved, there was 
not sufflcient length of pier to hâve enabled her to lie astern of the Hall. On 
the part of the respondent it was claimed that, by the rules of the port, the 
Halsey being loaded waa bound to drop astern of the Hall; that there was 

♦Heportedby Frank P. Priohard, ïUq-, of tho Philadelphla bar. 
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enough space between the vessels at high water and sufficient length of p^er 
to hâve enabled her to do so; that she was ordered to do sô by the dock super- 
intendant, and that her captain promised to do so at the time the Hall entered. 

A. L. Wilson and John G. Johnson, for libelant. 

CvHis Tilton and Henry Flanders, for respondeht. 

BuTLEE, D. J. The dock afforded insufficient room for respondent, 
and the vessels there before her, to lie abreast. Crowding in, under 
the circumstances, she ia prima facie liable for thô injury sustained 
by libelant, and must justify herself or be held responsible. She 
seeks justification in an effort to show that libelant should hâve 
moved out. Unless the effort is sucoessful she is defenseless. 

Should libelant bave moved out? She finished loading before 6 
o'olock. Coneeding it to hâve been her duty then to move out, if 
nothing prevented, it is a sufficient answer that respondent was in 
the way. She had grounded across and closed the chaiinel, and so 
remainéd until near 10 o'olock. At that time, — -when afloat, — she did 
not open the passage and invite libelant out, but, changing position 
slightly, crowded in. To expect libelant to go out, into the river, at that 
hour, was unreasonable. She was without motive power, and uhpre-' 
pared to lay outside the dock. Blâme is not imputable for this want 
of préparation, — the nature of the craft, and the usages of its class, 
being considered. It is unreasonable to suppose that respondent 
could imprison her until such an hour and then order her out, The 
reason assigned, — that respondent would otherwise lose a tide, — is 
entitled to no weight. She had already lost a tide, and if she lost 
another it would be the resuit of her folly, or misf ortune, in grounding. 
It did not entitle her to keep libelant in or drive her out at plea^ure, 
irrespective of circumstances. The régulations of the port and orders 
of the superintendent or master, do not affect the question. The 
régulations must be reasonably interpreted. They no more required 
libelant to go out into the river at such an hour, than they did to go 
out when penned or wedged in. The orders of the superintendent 
or master will not justify encroachment upon another's rights. If 
libelant could hâve moved back and still laid within the dock, she, 
doubtless, should hâve done so. Whether she could move back after 
respondent entered, (she had no opportunity before, as I understand 
the évidence,) and whether there was room thus to lie in respondent's 
rear, is open to serions doubt. The testimony respecting both thèse 
points is in direct confiict. I deem it sufficient to say that in my 
judgment it was not proved either that libelant could move back, with 
the force at command, or that she could saf ely lay as suggested. The 
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testimony of Capt. Toung, of the Mellon, a dîsinterested witness, 
•who saw the situation and is compétent to form a reliable judgment, 
is flatly against respondent on both points. It is possible, and I 
think probable, there were a few more inches space than the vessels 
occupied, at high water. From the situation when respondent en- 
tered, however, — the crowding, and necessity for removing fenders, — 
the inference is justifiable that the unoccupied space, if any, was very 
small. With the vessels afloat and a few inches thus to spare, they 
would doubtless bind, — resting against each other in places, and in 
other places against the piers, — rendering considérable force necessary 
for the removal of either. Without speculating on tht> subject, how- 
ever, it is Bufficient that the évidence does not prove the respondent's 
allégation in this respect, 

Did libelant promise to move out, as charged? If she did, it was 
not until respondent was nearly in ; and if theref ore she was mistaken 
respecting her abîlity to get out, the promise was unimportant, — as it 
did not mislead. But did she so promise ? Capt. Hudson and bis 
mate say Capt. Gallagher promised to move out when they should 
get in, as they were crowding by, This is distinctly and positively 
denied by Capt. Gallagher; and when his situation and conduct, 
at the time and after, are considered, the probabilities seem to be 
with the déniai. Capt. Young says he heard Capt. Gallagher tell 
some one on board respondent, that he could not go out that night, 
that his men were ail gone. 

Capt. Hudson's conduct and conversation, when forcing his way 
in and after the accident, seem to show consciousness of wrong. 
More than once, as he entered, he alluded to the danger of "squeez- 
ing," and after his fears had been realized, Capt. Young says, "he 
asked me, about an hour after the boat was sunk, if I thought he was 
to blâme; and I told him that in case of a lawsuit I thought it would 

t pretty hard with him. He said he thought he was not to blâme; 
I said I thought he was. * * * He did not say the captain of 
the barge had said he would go out." 

The libelant must bave a decree for his damages. 
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Thb Bbssus Mobbis.* 
(District Court, E. J)., Pmnsylimiia. July 21, 18S2.) 

1. ADMIBAIiTT— CoiiX-ISION— B0BDEN OF PHOOF. 

Where a vessel having the right of way is injured by a collision, the bur- 
den of proof is upon tbe other vessel to sbow proper care ; and if the testi- 
mony of her witnesses is contradicted, and is in conflict with the probabilities 
of the case, a decree will be entered against her. 

2. Same— LooKoiTT— Stewahd. 

It is doubtful whether a steward is a compétent lookoat, but he certainly 
is not when bis attention is divided between such duty and the duties belong- 
ing to his employaient as steward. 

Jjibel by the owncrs of the schooner William Marshall against the 
schooner Bessie Morris to recover damages for injuries caused by a 
collision. The facts were as follows : 

About noon on August 6, 1881, the Marshall, bound to Boston with a cargo 
o£ coal, was beating down the Delaware river, and when on a port tack about 
mid-channel eoUided with the Morris, which was sailing up the river light, 
with the wind free and directly astern. On the Morris the only man forward 
of the wheel was the steward, who was about half-way between the foremast 
and mainmast and between the cabln and forecastle, in which the offlcers and 
men respectively were at dinner, he being in that position to answer their 
calls and wait on the tables. Libelants ciaimed that the collision was caused 
by the fact that there was an irsufflçient lookout kept on the Morris ; that the 
approach of the Marshall was not reported until the vessels were close 
together; and that then the Morris, instead of passing under the stem of the 
Marshall, ported her wheel and came across the latter's bpws. The respond- 
ents ciaimed that the collision was caused by the Marshall, when: on her star^ 
board tack in mld-channel, and only about 200 feet from the Morris, suddenly, 
and without necessity, tacking and coming across the latter's bows on thé 
port tack. 

Edward F. Pugh and Henry Flanders, for libelant. 

Edward S. Sayres, Alfred Driver, and J. Warren Coulston, for 
respondent. 

BtJTLEE, D. J. That libelant had the right of way, and respond- 
ent was consequently bound to keep off, — unless the former by dis- 
regarding ordinary rules of navigation, improperly ran into danger,— 
is not only plain, but conceded by counsel. The burden of proof is, 
therefore, on respondent, — a very important fact in view of the con- 
flicting character of the testimony. She allèges that libelant pre- 
vented her keeping off, by suddenly and impropedy coming-about, 

♦Reported by Frank P. Prichard, Esq., of the Philade)phia bar. 
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near mid-channel, — directly after erossing her bows, when only about 
200 feet away, as described in the answer. That is the only défense ; 
and, in my judgment, it is not proved. The testimony of respond- 
ent supports it, but the answering testimony of libelant, apparently 
as crédible, (in part from disinterested witnesses,) is directly the 
reverse, while the probabilities of the case seem to be with the latter. 
Under the circumstances described in the answer, and by respond- 
ent's witnesses, it appears incredible that libelant could come-about 
and place herself in respondent's way, as alleged. Considering the 
latter's speed, the direction of wind and tide, the given distance 
between the ressels, and the length of time required by libelant to 
come-about, it is difficult to believe that she could get back to respond- 
ent's path before the latter had passed, — even without change of 
course. It is more dijBficult, however, to believe that respondent, 
under the circumstances described,-^seeing libelant's purpose, — 
might not bave passed in safety by immediately changing her course 
eastward. 

The libelant did not run as near the western shore as was possible. 
Precisely how near she ran is uncertain. According to her own wit- 
nesses it was almost as near as prudence permitted, — ^in view of the 
circumstances they relate. In the absence of ail direct évidence on 
the subject the prèsumption would be that she did so. It was her 
interest to run her tack out fully. But how near she ran to the 
western side is unimportant, unless it appears that she improperly 
and unexpectedly came-about with respondent close by, as alleged. 
As already indicated, I believe the testimony not only does not show 
that she did thus come-about, but that its weight is the other way. 
The suggestion that she had only gotten around when struck, that 
her wheel had not been changed, to straighten on her course, and 
the argument based upon it, are not warranted by the évidence. The 
testimony of the mate, who was at the wheel, is full and clear, to 
the contrary, — while the testimony of the master and officers of the 
Boland Stanford, who witnessed the collision, sustain bis state- 
ment. I cannot doubt that libelant had straightened on her course, 
and run some distance, before she was struck. I can only account 
for respondent's failure to keep off upon the hypothesis that her look- 
out was defective, and that she consequently failed to see libelant until 
close upon her. That the lookoùt was defective is clear. The com- 
petency of the steward forthis service was doubtful, at least. But, in 
addition to this, his attention at the time was divided between that 
service and those belonging to his employment as steward, and he 



II0TE8. or D,ECISI9.Ni. 899 

cpnsequently did not see the vessel untill. within 200 feet, or if he 
did see did not report. It is not improbable that therespondent 
might still bave passed safely to the westward, but in" the confusion 
she attempted to pass Under libérant 's bows dnd struck her. (See 
assessor's answers, filed herewith.) A decree muât be entered in 
libelant's favor. 

The court propoanded certain questions to a nautioal expert,- called 
as an assessor, which; with the answers thereto, were as foUows : 

(1) Suppose the Bessie Morris to hâve been coming up the river 200 feet or 
thereabouts away, and the William Marshall to hâve crossed her bows west- 
ward at that distance, and then to hâve corne about, as described in the answer 
handed you, (the wind and tide being as stated therein,) woiild the latter ves- 
sel hâve gotten back ao as to corne in contact with the Bessie Morris? 

Answer. She could not hâve gottén back in time to corne in contact, for in 
i;he act of coming about she would hâve gone ahead down the river to a point 
below the other vessel before she wonld hâve fllled away on her easterù tack. 

(2) If the William Màéshàll had her sails trimmed at the time of coUisioil, as 
stated in the answer, is it or is it not probable that she waâ considerably 
further westward than stated in the aiiswer when she came about î 

Answer. It is very probable that she came abbùt considerably ïurtber i^ëst- 
ward, because otherwise she^ould iot hâve been fllled away on the eastern 
tack before she càine in collision, for shecoùld nôt bave done this withlh 200 
feet. :■ . V , , ■., ■ ; ., 



Collision — Damages Allowed — Kights of Insurer. 

The Potomao and others, U. S. Sup. Ct., Oct. Term, 1881. Appeal from the 
circuit court of the United States for the district of Louisiana. The case was 
decided in the suprême court of the United States on May 8, 1882. Mr. Jus- 
tice Gray delivered the opinion of the court partly reversing the decree of the 
circuit court. 

In order to make full compensation and indemnity in a case of collision for 
-what bas been lost by the collision, — restitutio in integram, — the owners of the 
injured vessel are entitled to recover for the loss of her use while laid up for 
repairs, When there is a market priée for such use, évidence of the profits she 
would bave earned if not disabled is compétent ; but from the gross freight must 
be deducted so much as would, in ordinary cases, be disbursed on account of 
her expansé in earning it. In no event can more than the net profits be 
recovered by way of damages ; and the burden is on the libelants to prove the 
extent of the damages actuaUy sustained by him. The mère payment of a 
loss by the insurer does not afford any défense to a person whose fault bas 
been the cause of the loss in a suit brought against the latter by the assured ; 
l)ut the insurer acquires by such payment a corresponding right in any dam- 
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âges to be recovered by the assured against the wrong-doer, or other party 
responsible for the loss, and may enforce this right by action at common law 
in the name of the assured, or, when the case admits of proceeding in equity 
or admiralty, by suit in his own name. The right of the insurer is net con- 
tingent on the loss having been total, or upon its having been followed by an 
abandonment, but rests upon the ground that his contract is in the nature of 
a contract of indemnity, and that he is therefore entitled, upon paying a sum 
for which others are primarily liable to the assured, to be proportionally sub- 
rogated to his right of action against them. But the insurers are entitled 
snly to damages to be recovered for an injury for which they bave paid, and 
to such proportion only of those damages as the amount insured bears to the 
raluation of tlie policies. ' 

T. D. Lincoln, for appellants. 

W. W. Howe, J. H. Kennard, and Bentinck Egan, for appellee. 

Cases cited in the opinion: The Caroline, 17 How. 17,0; The Francis "Wright, 
4 Morr. Trans. 487; The S. C. Tryon, Id. 36Q,; Williamson v. Barrett, 13 How. 
101; Sturgis v. Clough, 1 Wall. 269; The Cayuga, 2 Ben. 125; 7 Blatchf. 385; 
14 Wall. 270; The Gazelle, 2 W. Eob. 279; S. C. 3 Ijio. Cas, 75; The Clarence, 
3 W, Eob. 283; S. C. 7 Ifo. Cas. 579; Hall v. Eailroad Co. 13 Wall. 367; 
Comegys v. Vasse, 1 Pet. 193; Fretz v. Bull, 12 How. 466; The Montieello, 17 
How. 152; Garrison v. Memphis Ins. Co. 19 How. 312. See, also. The Sarah 
à.pn,2Sumn.206; The Ann C. Pratt, 1 Curt.340; Clark v.Wilson,103 Mass. 
il9; Tates v. Whyte, 5 Scott, 640; S. C. 4 Bing. N. C. 272; 1 Arnold, 85; 
Simpson v. Thompson, Law Kep. 3 App. Cas. 279; White v. Dobinson, 14 
Sim. 273; Québec Assu. Co. v. St. Louis, 7 Moore, P. C. 286; Dickenson v. 
Jardine, Law Eep. 3 C. P. 639; Darrell v. Tibbetts, Law Eep. 5 Q. B. D. 560; 
tTorth of England Ins. Ass'n v. Armstrong, Law Eep. 5 Q. B. 244; Gen. Mut. 
Ins. Co. V. Sherwood, 14 How. 851. 
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Hobby v. Allison and others.* 
(Œ^cuit Court, D. Miehigan. January 16, 188a) 

1. Rbmovai^ op Cause— Judiculky Act. 

The èleventh and twelfth sections of the judiciary act are to be read Inde- 
pendently, and a removal may be had although the suit could not originally 
hâve been begun in the fédéral court ; but no suit can be removed which might 
not, 80 far as the constUutionai provisions are cûûCerned, hâve been begun in 
the fédéral courts. 

2. Same — Préjudice and Locai, Influence Act. 

It seems that the act of 1867 with regard to removals is still in force, and 
is not supplanted by the second section of the act bf March 3, 1875. 
3: 8ame---Rblation of Statutokt Bnactmbnt. 

The restriction in the èleventh section of the judiciary act does not apply to 
cases transferred under the act of 1867, and that act being designed to amend 
section 12 of the judiciary act, must be treated as independent of a subséquent 
act passed to supply the place of section 11. 
4. RiGHT OF Removal undbr Act op 1867. 

The conditions of the power of removal under thé act of 1867 are a diverse 
citizenship, a cause of action exceeding $500, an afiidavit of préjudice or local 
influence, and a proper bond ; and the restriction in the act of March 3, 1875, as 
to the assignée of a chose in action, does not apply. 

On Motion to Eemand. 

This case was originally begun in the circuit court for the county 
of Saginaw, upon an account against the défendants, citizens of 
Miehigan, in favor of Joseph P. Whittemore, also a citizen of Miehi- 
gan, and by hitn assigned to the plaintiff, a citizen of New York. 
Before the term at whieh the case could first be tried, the plaintiff 
petitioned for a removal. to the circuit court of the United States, 
under the act of 1867, upon the ground of préjudice and local influ- 
ence. The usual transcript having been filed, défendants moved to 
remand upon the ground that the case could not hâve originally been 
commenced in this court under the first section of the act of 1875, 
the plaintiff being the assignée of such a contract as could not hâve 
been prosecuted in this court if no assignment had been made. 

Atkinson é Atkinson, for plaintiff. 

H. M. Duffield, for défendants. 

Brown, D. J. The only limitation to the jurisdiction of the cir- 
cuit courts contained in article 3, § 2, of the constitution, is, so 
far as the question of limitation is pertinent hère, that the suit shall 
be between citizens of différent states; but in parceling out this 

•Reported by Edwin Sweetser, Esq., of the Détroit bar. 
v.l3,no.9— 26 
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jurisdictîon in the Judiciary act, congress restricted that of the circuit 
courts to cases at law or in equity between citizens of différent states, 
involving more than $500 in amount, and further prohibited such suits 
altogether, when brodght to recover upon any promissory note or other 
chose in action in favor of an assignée, unless a suit might bave been 
prosecuted in sucb courts had no assignment been made, except in 
cases of foreign bills of exchange. The object of the restriction was 
evidently to prevent the fédéral courts being used in petty cases, 
where the expansés of irial might be much greater than the amount 
involved. The object of the prohibition was equally obvious, namely, 
to prevent the assignment of choses in action to non-residents for the 
purpose of enabling suits to be brought in the fédéral courts. In 
-the interests of commerce, however, and to facilitate the negotia- 
tion of commercial paper, an exception was made in cases of foreign 
bills of exchange, since extended to ail bills of exehange and promis- 
sory notes. 

In the twelfth section, however, providing for the removal of casea 
from the state courts, upon the pétition of a non-resident défendant, 
there was no necessity for providing a^ainst causes of action collu- 
sively assigned, as a résident défendant would, in almost every case, 
prefer to bring suit against a non-resident in the courts of his own 
state; andhencethe only limitation upon such remo vais was that the 
suit should be between citizens of différent states, and should involve 
over $500. Hence the courts, as a rule, hold thàt the eleventh and 
twelfth sections of the judiciary act were to be read independently, and 
that a removal might be had though the suit could not originally haVe 
been begun in the fédéral court, although it was obvious that no suit 
could be removed wMch might not, so far as ttie constitutional pro- 
visions were concemed, hâve been originally bègun in one of those 
courts. Green v. Custard, 23 How. 484. 

In Bushelly. Kennedy, 9 Wall. 387-393, it was éaid that "the restric- 
tion in the eleventh section is not fouûd in the twelfth. Ndr does the 
reason for thé restriction exist. In the eleventh section its ofiSce was to 
prevent frauds upon the jurisdiotion, and vexation of défendants, by 
asaignments being made for the purpose of having suits brought in the 
name of assignées, but in reality for the benefit of assignors. In the 
twelfth it would bave no office for the removal of suits could not 
operate as a fraud upon the jurisdiction, and wàs a privilège of de- 
fendants, and not a halrdship upon them." Ayres v. Western R. Co. 
45 N. Y. 260 i Winana v. McKean B. dt Nav, Co. 6 Blatchf. 215. 



HOBBY V. ALIKON. 403 

We now corne to the act of 1867, under which the removal was 
made in this case. This statute conféra upon the circuit courts no 
additional original jurisdiction. It made no amendment to the eleventh 
section of the judiciarj act, and in tbat respect left it just where it 
found it. But in respect to removals it made a startling innovation. 
It provided that in ail suits involving over $500, between a citizen of 
the state in which the suit was brought and a citizen of a différent 
state, such citizen of another state, whather plaintiff or défendant, 
might remove, upon filing an affidavit of préjudice or local influence, 
at any time before the final hearing or trial. This practically defeated 
the wise restriction in the eleventh section of the judiciary act against 
actions in favor of assignées of choses in action, unless the assignor 
could bave sued, and gave the non-resident plaintiff the right to begin 
suit upon such a cause of action in the state court, and then to aban- 
don the forum thus voluntarily chosen, and remove the case to the 
fédéral court, bj the simple ûling of an affidavit, easy to make and 
impossible to disprove. There was, however, this much to be said 
in favor of the act: It was passed soon after the close of the civil 
war, and at the time when northem creditors began to press heavily 
for payment upon their ante-hellum debtors. There were undoubtedly 
strong préjudice and local influence against thèse suits, which might 
not be discovered by the non-resident plaintiff until some time after 
the suit was begun. It was a question, then, whether the plaintiff 
should be compelled to discontinue such suit and begin a new suit 
in the fédéral court, against which the statute of limitations might 
hâve run, or vest him with a power to remove to the fédéral courts. 
Congress chose the latter course, and it is not for the courts to question 
the wisdom of its choice. It bas, however, undoubtedly been a strong 
temptation to résident creditors to assign their causes of action to 
non-resident plaintifîs, who could remove the case thus commenced to 
the fédéral courts, and thus évade this important provision, which 
had existed from the adoption of the constitution. The question still 
remains, however, whether, as a matter of légal construction, the plain- 
tiff is not entitled, under the act of 1867, to remove this case to the 
fédéral court. It is true that the eleventh section of the judiciary 
act has since been somewhat enlarged by the act of 1875, § 1; but 
it has been generally held thatthe act of 1867, with regard to 
removals, is still in force; ànd is not supplanted by the second section 
of the act of 1875, and such I assume to be the law, without express- 
ing my own opinion upon that point. 
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Upon reading the act of 1867, and the first section of the act of 
1875, there seems to be but little liberty of choice. If the eleventh and 
twelfth sections of the judiciary act cannot be read together, there 
is greater reason for saying that an act designed to amend or sup- 
plant section 12 must be treated as independent of a subséquent act 
passed to supply the place of section 11 ; and such bas been, I believe, 
the unanimous ruling of the courts. 

In City of Lexington v. Butler, 14 Wall. 282, it was held that the 
restriction of the eleventh section of the judiciary act did not apply 
to cases transferred from state courts under the act of 1867. The 
first reason assigned by Mr. Justice Clifford for sustaining the juris- 
diction in that case was that the bonds were made payable to bearer, 
and therefore not within the prohibition ; secondly, that the principle 
applied in the case of Bushnell \. Kennedy, above cited, should also 
apply to the case then under considération, 

So, in Gaines y. Fuentes, 92 U. S. 10, 19, it was deolared that the 
act of 1867 covered eyery possible case involving controversies be- 
tween citizens of the state where the suit was brought, and citizens 
of other states, if the matter in dispute exceeded the sum of $500; 
and the fact that the suit would not originally hâve lain in the fédéral 
court, was no objection to such removal. 

In Johnson v. Monell, 1 Woolw. 390, Mr. Justice Miller held that 
the only conditions of removablity under the act of 1867 were a 
diverse citizenship, a cause of action exceeding $500, an affidavit by 
the non-resident citizen of préjudice or local influence, and a proper 
bond. From the further position assumed in that case, that a citizen 
may change his résidence, after suit commenced, to another state, 
and thus acquire the right to remove, it would appear the learned 
justice has receded. Beede v. Cheeney, 5 Fed. Ebp. 388; Kaeiser v. 
Railroad Co. 6 Fed. Ebp, 1. See, also, Sandsv. Smith, 1 Dill. 290; 
Barklay v. Levée Com'rs, 1 Woods,, 254. 

Thèse are the only cases to which my attention has been called 
under the act of 1867, and there appears to be no diversity of opin- 
ion. Whether the same rule would apply to a case removed under the 
second section of the act of 1875, 1 express no opinion, Theauthor- 
ities upon this point are by no means harmonious, and seem to me 
to présent a somewhat différent question. Southworth v. Adams, 4 
Feo. E p. 1; Berger v, County Com'rs, 5 Fed. Bep. 23. 

The motion to remand must be denied. 
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NOTE. 

BiGHT OF TlEirovAL. Under this section the parties must be of adverse 
citizenship. Amer. Bible Soc. v. Ghrove, 101 XJ. S. 610. This statute does not 
permit a citizen of tlie state in which suit is brought to make the application 
for removal, {Aldrich v. Crouch, 10 Ted. Eep. 305; Bàbhitt v, Clark, 103 U. 
S. 606; Gurnee v. Brunswiclt Co. 1 Hughes, 270; Murray v. Holden, 2 Fed. 
Kep. 740; Forrest v. Keeler, 17 Blatchf, 622; Kerting v. Amer. Oleograph Co. 
10 Fed. Rep. 17;) but a non-resident plaintiff may remove a cause against a 
citizen of the state in which suit is brought and the citizen of another state, 
the latter of whom voluntarily appears, {Akerly v. Vilas, 2 Biss. 110; Sands 
V. Smith, 1 Dill. 290.) When défendant is a citizen of the state where suit is 
brought, plaintiffs cannot remove if one of them is a citizen of the same state, 
except where the controversy can be settled without the présence of the other 
plaintiffs. Bliss v, Kawson, 43 Ga. 181. See Martin v. Coons, 24 La. Ann. 
169; and see Bryant v. Scott, 67 N". C. 391. Under this section intervenors 
niay remove the cause. In re lowa & M. O. Co. 10 Fed. Rep. 401. See Bur- 
dick V. Peterson, 6 Fed. Rep. 840. It is only under this section that a re- 
moval may be had at any time before a final hearing. Johnson v. Johnson, 
13 FED. Rep. 193. 

Affidavit. ïhe affldavit must be in substantial accordance with the 
words of the statute. Balt. & 0. R. Co. v. Neij) Albany R. Co. 53 Ind. 597. 
See Bowen v. Chase, 7 Blatchf. 255. It is not generally necessary to state the 
reasons or facts showing the local préjudice or influence. Anon. 1 Dill. 298 ; 
Meadow V. Min. Co. v. JDodds, 7 Nev. 143 ; Quigl^y v. Cent. Pac. K. Co. 11 
Nev. 350. An affldavit "to the best of his knowledge and belief " is suffl- 
cient, {Stoker v. Leavenworth, 7 La. 390; Dé Camp v. New Jersey M. L. Ins. 
Co. 2 Sweeny, 481;) but that "plaintifî had reason to and does believe that 
from préjudice he will not be able to obtain justice in the state court," is not 
sufficient without facts showing the reasonableness of his belief, {Sands v. 
Smith, 1 Dill. 298 ; Goodrich v. Hunton, 29 La. Ann. 272.) The omission of 
the words " and does believe " is fatal. Balt. & 0. R. Co. v. New Albany R. 
Co. 53 Ind. 597. 

Affidavit — By Whom may be Made. It maybemade by an agent or at- 
torney, (Dennis w. Alacbua Ço.8 Woods, 683; Kain v. Tex. Pao. R, Co. 3 Cent. 
Law J. 12 ; contra, Miller v. Finn, 1 Neb. 254,) as the authorized agent of a 
corporation, {Ins. Co. v. Dunn, 19 Wall. 214; Farmers' L. & T. Co. v. Maquil- 
lan, 3 Dali. 279; Minnett v. M. & St. P. R. Co., 3 Dill. 460; Mix v. Andes Ins. 
Co. 74 N. Y. 53 ; but see Cooke y. State Nat. Bank, 52 N. Y. 96 ;) but if made 
on his belief alone it is insufflcient, {Cooper v. Condon, 15 Kans. 572; Tunstall 
V. Madison, 30 La. Ann. 471 ; Burlington, P. & C. R. Co. v. N. A. <& 8. R. Co. 
53 Ind. 597.) The reagon v^hy the party applying does not himself make the 
affldavit should be gïven. Cooper v. Condon, 15 Kans. 572. The affldavit of 
the secretary of a corporation must show that it is made at thé instance or 
order of the corporation, (Dodge v. N. W. U. Pkt. Co. 13 Minii. 458,) and if 
made by an offlcer there must be proof that he was authorized to make it, {Id. ; 
Mahom v. M. <& L. M. Co. 111 Mass. 72; Quigley v. Cent. Pao. R. Co. 11 Ney. 
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350 ;) but the président or gênerai manager of a raiiroad company is prima f ad» 
authorized, {Minnett v. M. & St. P. R. Co. 8 Dill. 460.) 

How Taken and Ceetified. The affldavit must 1)8 taken and certifled 
in accordance with the laws of the state, {Bmven v. Ghase, 7 Blatchf. 255,) and 
be authenticated according to such laws, (Id.; Florence v. Butler, 9 Abb. Pr. 
iîf. S. 63.) If taken out of the state it must be taken by a commissioner and 
be certifled to by the secretary of state. Florenœ v. -Butler, 9 Abb. Pr. N. S. 
63. The seal of the commissioner is presumed to be ofBcial. Tunstall v. 
Madison, 80 La. Ann. 471. Objections to the certification may be waived by 
the adverse party, {Bowen v. Chase, 7 Blatchf. 255 ; (and a f ailure to object will 
be deemed such waiver, (Mix v. Andes Ins. Co. 74 N. Y. 53.) When filed it 
canuot be contradicced oi: controverted. Stetoart T. Mordeeais, 40 Ga. 1.— {Eo. 



Tbas ». Albeight and othera. 
lOireuit Oowrt, D. Nfu Jersey. August 25, 1882.) 

1. JimiSDicTroir— Sttbjbct-Matteb. 

The subject-matter of contracta made in relation to patents, where neither 
the yalldity of the patent nor its infringement are concerned in the controversy, 
does not give the courts of the United States jurisdiction. The rights of the 
patentée under the patent laws of the United States must be directly and not 
coUateralIy brought in issue to give jurisdiction. 

2. RBMAirDiN& Cause— Remànd 8da Bpoittb. 

Where, after the removal of a cause wherein the requîsite citizenship and 
the amount in controversy do not exist, and it is found by the pleadings that 
the subject-matter is one in which a statute of the United States is only inci- 
dentally brought in question, the court will of its own motion remaud the 
cause. 

In Equity. 

King d; Woodruff, for complaînant. 

A. Q.Keashey d Sons, of counsel, and Joseph C. Clayton, with de- 
fendants. 

Nixon, D. J. The bill of complaint in this case was orîginally 
filed in the court of chancery of New Jersey, and sets forth that the 
complainant, being the owner of several valuable patents, did, on the 
first of February, 1876, enter into an agreement with two of the de- 
fendant, Gahoone and Albright, to make an assignment of the letters 
patent to them, in considération of their paying to the complainant 
certain royalties from the profits deriyed from the sale of the goods 
manufactured under the said inventions. 

It alleged that the complainant had never been able to obtain 
proper access to the books of account of the said défendants, although 
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the agreement stipulated that during ail the time of its continuance 
their books should be open to Ms or his agent's inspection, for exam- 
ination; that he had reoeived five several statements from Cahoone 
and Albright and their agents since the exécution of the agreement. 
from which it appeared that the complainant had been credited with 
the total sum of $925.03, and charged with the sum of $787.16, and 
that the said statements were grossly erroneous and false,,both as to 
the crédits and charges; that for some time after the exécution of 
the agreement the said Cahoone and Albright carried on tbe business 
of manufacturing the goods described in the said patents under the 
iw.me of the Cahoone Manufacturing Company ; that afterwards one 
Samuel E. Tompkins was taken into the business, and it was trans- 
acted under the name of "Samuel E. Tompkins, Cahoone & Co.," 
and that the books of thèse respective firms contain many items of 
which it is necessary for the complainant to hâve information, for 
the purposes of this suit, and in which the said Tompkins has somc 
kind of interest ; that the accounts between the complainant and 
Cahoone and Albright are mutual and complieated, arising from the 
unsettled différences existing between them as to the amount with 
which the complainant should be charged by the défendants, and 
from the way in which goods hâve been manufactured under the said 
patents — the défendants applying, in some cases, the principles of 
several patents to a single article of manufacture. 

The prayer of the bill is that the défendants may make a fuU and 
true discovery and disclosure of and concerning ail the accounts, 
transactions, and matters aforesaid, and that an account may be 
taken under the direction of the court of ail dealings and transac- 
tions heretofore had between the parties, concerning the royalties 
and percentages claimed by the complainant under and by virtue of 
the said agreement, and that Cahoone and Albright may be charged 
with the aggregate amounts of said royalties, with lawful interest 
thereon from the time that the same became due, and that the said 
sum may be decreed to be paid by the said Cahoone and Albright to 
the complainant, no decree being asked for against Tompkins. 

To the bill, Cahoone and Albright bave signed a joint and several 
answer, and Tompkins a several answer. 

The former admit that the agreement between them and the com- 
plainant was duly executed, and is in full force ; that the patents 
were assigned to them by the complainant as alleged ; that the pat- 
ented improvements bave been applied by them, in connection with 
other improvements owned and controUed by them, in the mauufact- 
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ure of harneas goods, and that the only considération for the assign- 
ment of the patents was that specified in the agreement. They 
deny the allégations of the bill, that they hâve refused to the com- 
plainant proper access to their books; that they hâve not rendered 
true semi-annual statements of the accounts ; that they are indebted 
to complainant in any sum for royalties due on manufactured goods ; 
and that the accounts between them and the complainant are compli- 
cated, or that it will be tedious and diflScult to ascertain the amounts 
due from time to time, undera fair construction of the agreement; 
although they admit that, in manufacturing the goods for the 
market, they hâve necessarily made them in such manner as re- 
quired the application of the principles of several patents to one 
article, including patents not embraced within the scope of the 
agreement. 

They further allège that at the time of the exécution of the agree- 
ment with the complainant they were engaged in earneat litigation 
with Tompkins concerning the validity of certain patents for improve- 
ments in saddle-trees, owned by the said Tompkins, and concern- 
ing alleged infringements of said patents, and that in conséquence 
of said litigation, and the rivalry in business between them, great 
injury resulted to the trade of both parties; and that in October, 
1877, an agreement was made between them to cease litigation and 
unité their business, and since that time said business bas been 
carried on in the name of "Samuel E. Tompkins, Cahoone & Co.," 
which firm has been entitled to use ail of the patents owned by the 
défendants and by said Tompkins, including the improvements em- 
braced in the patents assigned to them by the complainant; and 
that they, before the said change in their business, and the new firm, 
since the change, hâve applied and used thèse patents, to a greater 
or less extent, in manufacturing certain goods, in connection with 
other improvements covered by other patents owned by them, and 
that both before and since said change they hâve carefully kept 
account of ail the goods which embraced any of the improvements 
covered by the patents assigned by the complainant, although such 
improvements hâve been in a great measure superseded and rendered 
useless by the control of the varions patenls of Tompkins, with whom 
they were in litigation at the time of the agreement ; and that such 
bboks hâve been, at ail reasonable times, open to the inspection of 
the complainant, and full statements and accounts therefrom hâve 
been from time to time furnished to him, and made the basis of fré- 
quent payments, under the said agreement. 
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Their answer also sets up that the firm of Samuel B. Tompkîns, 
Cahoone & Co. is largely engaged in the manufacture of saddlery and 
saddlery hardware; that its business embraces a large variety of goods 
■which hâve no relation to the improvements covered by any of the 
patents ref erred to in the agreement with the complainant ; and that 
many of said goods which do embrace such improvements also embrace 
improvements covered by patents, being over 70 in number, owned 
by said Tompkins and others; that Tompkins bas always disputed 
the validity and value of the patents referred to in said agreement, 
and bas claimed that they were ail anticipated by his own patents, 
and that any goods made under them were infringements of his 
patents ; and that, so far as he was concemed, he was not bound to 
pay any royalties to the complainant; but that they, (Cahoone and 
Albright,) desiring to fulfiU their agreement fairly, hâve always 
caused accounts to be kept of ail goods which, on any reasonable 
construction, could be held to embrace or contain any of the improve- 
ments covered by any of the patents assigned by complainant, and 
both before and since said change in the firm hâve paid ail sums of 
money due under said agreement, in full ; and that if complainant 
demanded any further payment, or sought to make further exami- 
nation of said books, it was only because he claimed, without reason, 
that goods made under the patents of Tompkins were infringements 
of his patents, assigned to défendants; and they allège that the 
question of such infringement could not be tried in this suit, involv- 
ing a subject over which the court had no jurisdicton, and that if any- 
thing remained due to complainant under the agreement, he had a 
full, complète, and adéquate remedy at law for the recovery of the 
same ; praying that they might hâve the same advantage of said dé- 
fense as if they had demurred upon that ground. 

The answer of Tompkins présents substantially the same and no 
new or différent questions. 

A replication was duly filed, and the parties proceeded to take 
their testimony. As this seemed to be turning largely upon the f act 
of infringement, and matters of construction of différent patents, ail 
the défendants joined in a pétition to the chancellor for an order to 
remove the cause into this court, on the ground "that the suit arose 
under the patent laws of the United States, and that the substantial 
controversy was one depending upon the construction of said laws, 
and was exclusively within the cognizance of the courts of the United 
States, and that the suit was removable under the act of congress of 
March 3, 1876." 
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The record being filed, the complainant gave notice of a motion to 
rémand the cause to the state court; but before it came up for décis- 
ion, under some arrangement between the parties, it was not urged; 
thetestimony was completed, and the case put on the calendar for 
ûnal hearing. 

Before any argument upon the merîts, the counsel for the défend- 
ants suggested that thé pleadings raised the question of jurisdiction, 
and insisted that the court could not entertain the suit in equity, 
because the complainant had a plain, adéquate, and complète remedy 
at law. Section 723 of Eevised Statutes. The court was aaked to 
dismiss the case upon that ground. 

The counsel for the complainant replied that their motion to remand 
the suit to the state court had never been disposed of , and had been 
waived only upon the express understanding that ail parties should 
agrée to an adjudication hère upon the merits, and that if the court 
was disposed to listen to the teohnioal objection that the form of the 
action should bave been légal, and not équitable, then their motion 
to remand was renewed, and the judgment of the court invoked upon 
that question. 

It is olàimed that the removal was made under the aot of Maroh 3, 
1875. The fîfth section of that act provides that "if in any suit 
removed from a state court to the circuit court of the United States 
it shall appear to the satisfaction of said circuit court, at any time 
after the suit bas been removed thereto, that suoh suit does not 
really and substantially involve a dispute or controversy properly 
within its jurisdiction, » • * the said court shall proceed no 
further therein, but shall dismiss the suit or remand it to the court 
from which it was removed, as justice may require." 

The court, then, not only bas the authority, but is charged with 
the duty, on its own motion, or at the suggestion of the parties, at 
any time, to dismiss or remand a suit removed hère from a state 
court whenever it may appear that the dispute or controversy does 
not come within the provisions of the law. 

Looking carefuUy into the second section of the act, which sets 
forth the causes that are removable from the state to the fédéral 
courts, it is clear that the removal cannot be justified unless the 
matter' in dispute between the parties bas arisen "under the laws 
of the United States." 

The character of the controversy must be determined by the record. 
Tuming to that, I find that the suit was commenced by filing a bill 
in the court of chancery of New Jersey for an account of business 
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transactions growing ont of a written oontract between the parties. 
This contract embraced the transfer or assignment of certain pat- 
ents from the complainant to the défendants, Cahoone and Albright, 
and their agreement to pay a specified royalty from the profits of 
their business on ail goods manufactured and sold which embraced 
the patented improvements. The gravamen of the action was the 
failure of the défendants to perform their personal covenants, and 
was not to vindicate any rights which had been vested in the com- 
plainant under a law of the United States. 

AU rights that men bave in patents are secured to them by fédéral 
laws, and ail controversies which directly involve the validity of 
patents, or which are for the recovery of damages and profits for 
their infringements, are exclusively cognizable in the fédéral courts. 
This is elementary knowledge. But when a patentée sella out ail bis 
interest in the patent, how can any right remain which is secured to 
him by an act of congress ? 

Some confusion on this subject has, doubtless, arîseu from the 
fact that the courts of the United States bave often exercised juris- 
diction over contracts for license to use patented inventions, granting 
relief to licensors where the lieensees bave failed to perform their 
covenants. But it will be found in ail such cases that not only bas 
the ownership of the patent been retained by the licensor, but the 
right of the licensee to use the patent bas been conditioned on bis 
performing certain acts or paying certain royalties. Brooks v. 
Stolley, 3 McLean, 523, affords a good illustration of a case of this 
kind. The complainants were the assignées of the Woodworth plan- 
ing patent for Hamilton county, state of Ohio, and as such, licensed 
the défendant to run a machine in that county, under a sealed con- 
tract in which the licensee's right to use the machine was expressly 
conditioned on his paying $1.25 for every thousand feet of boards 
planed, to be paid on Monday of each week; and further, that he 
should render an account, if required, under oath, and also keep books 
to which the complainants should bave access, and in which ail boards 
planed should be entered. 

After complying with the contract for some time, by paying 
according to its terms, the licensee refused to make any further pay- 
ments, although he continued to use the machine. The bill was 
filed for an injunction restraining its further use. Objection was 
raised to the jurisdiction of the court, but Mr. Justice McLean 
overruled the objection on the ground that the suit was not to enforce 
the contract, but to secure to the licensor the rights in the patent 
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which he had reserved, on the failure oï the licensee to perform his 
convenants ; that his only auth.ority for using the machine grew eut 
of the contract; and that the court could not allow him to répudia te 
the contract and still use the machine. "If," he added, "the object 
of the bill were merely to enforce a spécifie exécution of the contract, 
the circuit court of the United States could exercise no jurisdiction 
in the case." 

In Hartell v. Tilghman, 99 U. S. 555, an intimation is thrown out 
that Mr. Justice McLean went too far in this case in maintaining 
the jurisdiction of the courts of the United States, but we may 
safely concède ail that is claimed, and then find ample ground for 
denying the jurisdiction in the présent case. 

There is no prêteuse, in the présent suit, that the complainant 
reserved any interest, absolute or contingent, in the patents which 
he assigned. He only retained certain royalties in the profits, and 
the bill is filed to hâve an aecount taken of them. 

The case cannot be distinguished in prineiple from those of Good- 
year V. Day, 1 Blatchf. 565, and Goodyear v. Union Rubber Co. 4 
Blatchf. 63. The last-named case was very similar to the one under 
considération in ail its facts and aspects, except that the défendants 
were licensees, and not grantees. The owner of a patent granted a 
license, with covenants that the licensee ehould pay certain tariflfs 
and keep correct accounts and permit his books to be examined, but 
there was no express provision that if the convenants were broken 
the rights granted should revert to the licensor. A bill was filed by 
the licensor against the licensee, praying for a decree that the cove- 
nants should be performed, and for an injunction to prevent the 
use of the patent under the license until the covenants should be 
performed. The citizenship of the parties not giving the court juris- 
diction, the question was raised and argued whether the action could 
be maintained. 

It was held that the subject-matter did not give a fédéral court 
jurisdiction; that the suit was not one to prevent the violation of 
any right of the licensor secured by any law of the United States, 
but to prevent the violation of the rights secured by the covenants of 
the license, and that the court had no jurisdiction of the case. The 
reasoning of the learned judge seems quite conclusive. "If," says 
he, "in the use of the thing granted the licensee does not perform 
his covenants, although there is, by such non-performance, a vio- 
lation of the rights of the patentée, such violation is not a violation 
of the rights of the patentée as secured by a law of the United States, 
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but a violation of Ws rights as secured by the covenants. He bas, by 
tbe license or grant, parted witb a portion of tbat which was secured 
to him by the laws of the United States, and bas, in lieu thereof, 
taken a right secured by a covenant. If a patentée parts witb the 
whole right secured by bis patent, eithar for cash or upon tbe pur- 
cliaser's entering into a covenant to pay him a certain sum of money 
or to do certain other tbings, tbe patentée bas, after such sale, no 
right vested in him secured by any act of congress. A suit to en- 
force tbe covenant would not be a case arising under a law of the 
United States. Tbe use of the whole tbing sold cannot be a vio- 
lation of any rigbts of the patentée secured by the laws of the United 
States, so long as the deed of sale remains in full force, for be bas 
parted witb ail such rights. And when a portion of tbe right is 
parted witb, tbe rule must be tbe same, as it respects such portion." 
See, also, Blanchard v. Sprague, 1 Clifif. 289, and Merserole v. Union 
Paper Collar Co. 6 Blatcbf. 356, in which the ground is distinctly 
taken tbat the subject-matter of contracts naade in relation to patent 
rigbts, does not give the courts of the United States jurisdiction in 
Buits to enforce them. 

But without dwelling upon thèse cases, determined in the subor- 
dinate courts of the United States, the suprême court, in Wilson v. 
Sanford, 10 How. 99, put tbe question at rest by refusing to enter- 
tain jurisdiction of a suit which was brought by the grantor of a 
license to avoid a license on the ground that tbe grantee had not com- 
phed witb the terms of the contract. As neither the citizenship of 
tbe parties nor the amount involved in the litigation, gave the court 
jurisdiction, tbe only question was whether it was "a case arising 
under any law of the United States granting or confirming to inven- 
tors tbe exclusive right to their inventions or discoveries." 

The court, speaking by Chief Justice Taney, said it was not such 
a case ; that the dispute did not arise under act of congress, nor did 
the décision dépend upon the construction of any law in relation to 
patents. "It arises," be continues, "out of tbe contract stated in 
the bill; and there is no act of congress providing for or regulating 
contracts of this kind. The rigbts of the parties dépend altogether 
upon common law and equity principles." 

The ground for tbe removal alleged in the pétition to the cbancellor 
was that "the suit arose under the patent laws of the United States, 
and that the substantial controversy was one depending upon the 
construction of said laws." 

This view was, doubtless, taken because the pleadings and tbe 
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évidence tend to reveal that the dispute between the parties arose 
aboat the manufacture and sale of certain saddle-trees and gig- 
saddles — the complainant insisting that they embraced the inventions 
and improvements of the letters patent which he had assigned to the 
défendants, and they, in their turn, maintaining they were not sub- 
ject to the royalties and precentages of the agreement, because they 
were constructed under other letters patent in which the complainant 
never had an interest. Questions of infringement and the con- 
struction of the claims of patents were thus necessarily involved, 
and it was assumed that they could only be adjudicated by the courts 
of the United States. 

But the décisions of the courts do not justify any sueh assumption. 
Thus, in Bich v. Atwater, 16 Coim. 409, where a bill was filed for a 
discovery, account, and an injunction, and where the question of the 
validity of the Woodworth patent was raised by the pleadings, the 
suprême court of errors of Connecticut held that though the validity 
of a patent, when direetly involved, was within the exclusive juris- 
diction of the fédéral courts, yet when it came in question collaterally it 
was the proper subject of inquiry and adjudication in the state courts. 

In Middlebrook v. Broadbent, 47 N. Y. 443, the court of appealfl of 
New York, after a very fuU argument, decided that a state court had 
jurisdiction of an action founded upon a contract, although the va- 
lidity of patent was involved therein. 

And in Merserole v. Paper Collar Co., supra, Judge Blatchford 
Leld that a state court had jurisdiction to decree a license under a 
patent to be void; and if, in the investigation, that court was obliged 
to inquire collaterally into the novelty and validity of the patent as a 
considération for the license, such inquiry would not deprive the state 
court of jurisdiction, or oonfer it on a court of the United States. 

Being, tben, olearly of the opinion that the removal hère was without 
the authority of law, I remand the cause to the state court, without 
any expression of judgment on the question whether the complainant 
has mistaken his remedy by proceeding in equity rather than at law. 
If that question is presented to the learned ohancellor of the state, I 
hâve no doubt he will give it a patient hearing and a wise détermi- 
nation. 

The case is remanded, with costs. 

See Johnson v. Johnson, 13 Fed. Réf. 193; Evans v. Faxon, 10 Fbd. Rep. 
312 ; Beede v. Cheeney, 5 Fed. Rep. 388 ; Dennistozon v. Draper, 5 Blatchf. 
U66; Stevens y. Rîchaidson,13 Reporter, 678 ; Railroad Co.v. Mississippi, 102 
U. S. 135; Ryan v. Young, 20 Alb. Law J. 79. 
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Walseb and others v. SELiauiK and otLers. 

(Oireuit Court, 8. D. Ifeu York. Beptember 7, 1882., 

1. EQtriTT— Suit on Bbhalf of Chbditoks and Btockholders. 

Creditorg and stockholders of an insolvent non-ïesident corporation may 
unité in a suit in belialf of thernselves and other creditorg and stockholders, to 
enforce the liability of holders of unpaid sliares of tlie capital stock of such 
corporation without making the non-resident corporation a party. 

'2. BaME — AUXILIART JURISDIOTION. 

Where stockholders are indebted to the corporation on stock snbscriptions, 
the sum due may be reached by a creditor's b^l; and where, by any deal- 
ings between the corporation and its stockholders the capital stock which is a 
fundfor the payment of its debtsis ■wrongfnlly diVerted, a créditer can reach 
it. The court of equity assists him, not in the exercise of its jurisdiction over 
t^Sts, but in the exercise of its auxiliary jurisdiction in behalf of creditors. 

3. Samb— Creditor'b BiLii. 

It is only when the remedy at law has been exhausted that a créditer acquires 
the right to foUow the property of a debtor in the hands of his trustée, and a 
relaxation of the strict rule requiring a créditer to exhaust his légal remedy 
before resorting to a creditor's bill will not be justifled by the fact of the insolT- 
ency of the debtor, or that the debtor has no leviable property. 

4. Bame— Creditors at Larsk. 

■Where some of the creditors only had recovered judgments in the state 
courts where such non-resident corporation existed, and had issued exécution 
thereon which were returned unsatisfied, the suit will be treated as a creditor's 
bill, and the complainants as creditors at large. 

5. FoBCB AND Opération of Foreign Judgments. 

Judgments obtained in another state are in thia state only contract debts, 
and do not authorize the exercise of auxiliary jurisdiction. They do not hâve 
the force and opération of domestic judgments, except for purposes of évi- 
dence. 

Oeo. B. Newell, for complainants. 

Evarts, Southmayd de Choate, for respondents. 

Wallaoe, 0. J. This bill must be dismissed, becanse the com- 
plainants hâve not exhausted their remedy by légal process, a point 
wbich was not presented or consideired when this cause was before 
my predecessor in this court upon demurrer. The complainants 
are creditors and stockholders of the Memphis, Carthage & North- 
western Eailroad Company, a corporation organized under the laws 
of the states of Missouri and Kansas, and file this bill in behalf of 
themselves and ail other creditors and stockholders who may désire 
to join, to enforce a liability of the défendants as holders of 60,000 
shares of unpaid capital stock of the corporation. The corporation 
is not made a.party to the suit, but its présence can be dispensed 
with and adéquate relief granted in its absence, as it has not such 
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an interest in the subject of the suit that a decree -without préjudice 
to its rights cannot be made. Sufficient reasons for not making it a 
party are f ound in the f aot that it is beyond the jurisdiction of this 
court, and also in the fact that it is practically defunct. And it is 
only because the corporation is practically defunct and insolvent that 
any doubt arises upon the turning point in the case. 

Although the stockholders may hâve been properly joined with the 
creditors, eomplainants as proper parties to the suit, the suit is never- 
theless a creditor's suit to reach assets of the corporation. Whera 
stockholders are indebted to the corporation for stock subscribed for 
and not paid in, the sum due may be reaehed by a creditor's bill, as 
debts due an ordinary debtor may be reaehed. Where, by any deal- 
ings between the corporation and its stockholders, the capital stock, 
which is a fund for the payment of its debts, is wrongfuUy diverted, 
a créditer can reach it upon the same theory that he can pursue the 
property of an ordinary debtor transferred in fraud of creditors. A 
court of eq^uity assists him, not in the exercise of its jurisdiction over 
trusts, but in the exercise of its auxiliary jurisdiction in behalf of 
creditors. Such assets as are pursued hère are commonly spoken of 
in the books as a trust fund for the creditors of the corporation, and 
they are such in the sensé that a court of equity will lay hold of 
them and impress them with a trust in favor of creditors. So the 
property of copartnership is, in equity, a trust fund for the payment 
of the creditors, but it has never been supposed that the creditors 
could resort to equity to reach the property when there has been a 
wrongful disposition of the assets, until the remedy at law has been 
exhausted. Egberts v. Wood, 3 Paige, 517; Dunlevy v. Tallmadge, 
32 N. Y; 457. It is only when the remedy at law has been exhausted 
that a créditer acquires a right to follow the property of a debtor in 
the hands of his trustée. McDermutt v. Strong, 4 Johns. Ch. 687; 
Spader v. Davis, 5 Johna. Ch. 280; Jones v. Green, 1 Wall. 330. 

In ail the adjudicated cases which hâve met my observation, except 
two, — and the books abound with précédents, — suits like the présent 
hâve been founded upon judgments at law and unsatisfied exécu- 
tions. In Wood V. Dummer, 3 Mason, 308, the action was sustained 
in favor of creditors at large, but the point was not considered; and 
in that case the corporation debtor had ceased to exist by the expira- 
tion of its charter. In Bank of St. Marys v. St. John, 25 Ala. 
566. jurisdiction was asserted upon the ground of trust; but the 
peculiar facts were such that it was not necessary to place the décis- 
ion on this ground. 
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There are numerous cases where creditors hâve been permitted to 
resort to equity in the first instance to enforce a statutory liability 
of stockholders, but thèse were cases where the statute authorized a 
direct action, and the question bas generally been whether a court of 
law or of equity was the proper forum. Thèse cases, of course, hâve 
no application hère. 

Treating the suit as a creditor's Mil, the complainants in this case 
are merely creditors at large. True, some of them bave recovered 
judgments and issued exécutions which bave been returned unsatis- 
fied against the corporation in the state courts of Missouri; but 
such judgments hère are only contract debts, and do not authorize 
the exercise of auxiliary jurisdiction. Clajlin v. McDermott, 12 Fed. 
Eep. 375; Tarhell v. Griggs, 3 Paige, 207. They do not bave the 
force and opération hère of domestic judgments, except for the pur- 
poses of évidence. McElmoyle v. Cohen, 13 Pet. 312. 

The more doubtful question is whether the insolvency of the cor- 
poration, and the fact that it bas surrendered ail its property and 
franchises, and ceased to exercise its functions, does not dispense 
with the necessity of pursuing it at law. By the décisions of the 
courts of Missouri it is practically dissolved, {Moore v. Whitcomh, 48 
Mo. 543; State Savings Ins. \. Kellogg, 52 Mo,. 583; Perry v. Turner, 
55 Mo. 418 ;) and certainly it can bave no more vitality hère than it 
bas in the sovereignty that created it, and from which it cannot mi- 
grate. 

On the other hand it cannot be doubted that a corporation is capa- 
ble of being sued until it is formally dissolved, and it will not be seri- 
ously contended that the futility of the proceeding will justify a re- 
laxation of the strict rule requiring the creditor to exhaust bis légal 
remedy. It does not foUow because a corporation is so far in nuU- 
bus that it need not be made a party to an action that a creditor 
will be excused from pursuing it at law before resorting to a credi- 
tor's bill. If a creditor's bill can be maintained in this jurisdiction 
whenever it appears that the debtor bas no leviable property, and 
like this corporation, is moribund, it can be also when the debtor is 
shown to be beyond the reach of the process of the court. It would 
doubtless be convenient for creditors in many instances if they were 
permitted to maintain a creditor's bill upon such a theory, but in the 
absence of législation, or any satisfactory précèdent, the right to do 
80 cannot be recognized. 

The bill is accordingly dismissea. 
v.l3,no.9— 27 
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Stbong and others v. WiaoïNS, Ex'r, etc. 
WireuU Court, W. D. Penntylocmia. July Term, 1873.) 

BqUITY— JURISDICTION — TlTI<B TO PBOPEKTT. 

Complainants, as heirs of Clarissa Hpwd, deceased, flled an amended bill, 
alleging that said Clarissa and her deceased husband, before their marriage, 
agreed tbat each " should hâve no.thing to do with the other's property ; that 
his should go to his ehildren, and hers to her heirs and relatives ;" that upon the 
death of said Clarissa her husband had asserted his exclusive ownership to ail 
of her property, and devised the samé to his two ehildren, against whom and 
the executor this bill is flled. HM, upon a considération of the facts, that 
therewas nothlng in this case to givo an equity court junsdiction ; that the 
only efiect of such an agreement would, be to estop the devisees and exécuter 
of the deceased husband from assertingtitle to the property ; that the parties 
must proceedat law ; and, the real estate having been couverted into personal^ 
the administrator of said Clarissa wasthe proper party to sue at law, and that 
the légal représentatives of said Clarissa could only acqulre title through ad- 
ministration on her estate. 

In Equîty. 

MoKennan, C. J. This bill is filed by the complainants, as rela- 
tives by consanguinity of Clarissa Howd, deceased, against the exéc- 
uter of the will of her deceased husband and others, and prays for a 
decree that they deliver up or pày the value to the complainants of 
ail the property which the said husbaiid of Mrs. Howd derived frdm 
her estate. It allèges that Clarissa Howd was childless; that she 
was the récipient of a large quantity of real and personal property 
under the will of her first husband, Frédéric Miles, which was in- 
ténded, ultimately, for her blood relations; that her second husband 
fraudulently induced her to seU and couvert into personalty a large 
portion of her real estate; that he had fraudulently prevented her 
from making a will disposing of her property among her blood rela- 
tives; that she died intestate and without issue, and that the com- 
plainants are her collatéral relatives ; and that, upon her death, her 
husband asserted his exclusive ownership of ail her estate, and made 
his will devising and bequeathing the same to his two ehildren. Thèse 
are the main averments of the bill, as it was originally framed. 

The proofs fall far short of sustaining the hypothesis of actual 
fraud propounded in the bill. Indeed, they show that on the only 
occasion when the making of a will by Mrs. Howd was discussed, sho 
was induced to forego such purpose by the advice of one of the com- 
plainants, John C. Strong, Esq.; certainly not by any improper 
interférence on the part of her husband. So, also, as to the sale of 
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Mrs. Howd's real estate; the proofs altogether fail to sustain the 
allégations of-.the bill touching the motivés aud ageacy of her hua- 
band in it. 

There is évidence, howèver, of statements aild déclarations by Mr. 
and Mrs. Howd that, before their marriage, it waa understood and 
agreed between them that each "should hâve nothing to do with the 
other's property; that his should go to his chUdren, and hers to her 
heirs and relatives." And the bill bas been so amended as to make 
this alleged agreement the basis of the relief prayed for. 

Assuming that the ownership of the property of Clarissa Hôwd at 
her death was vested by the alleged antenuptial contract in the oom- 
plainants, it is a contest between parties, eaoh of whom claims title to 
the property, and the détermination of this belongs properly to a court 
of law, in an appropriate action, and not to a court of equity; or, if the 
property is wrongfully in the possession of the respondents, without 
any claim of ownership, a court of equity is not the proper tribunal in 
which to recover it. Standing upon the same footing as if they had 
acquired the property in any other mode, a court of law is the forum 
in which alone they may enfor<3e their ownership. K they claim in 
the character of heirs at law of Clarissa Howd, as they do, there is no 
such fiduciary relation between them and the respondents as would 
give a court of equity jurisdiction to make the decree prayed for. The 
only effect of the antenuptial contract would be to estop Sylvester 
Howd and his représentatives from asserting his right as husband to 
the property of his deceased wife. But it could not render available 
to them a jurisdiction or a remedy to which they could not otherwise 
resort. The law devolves upon the personal représentative of Clarissa 
Howd the title to ail her personal property, and it is only through 
Mm that it can be asserted. There is, then, neither légal ownership, 
nor the privity incidental to the relation of trustée and cestui qtie trust, 
which would supply a basis of accountability by the respondents to 
the complainants. To whatever accountability the respondents are 
Bubject, it is to the légal représentative of Clarissa Howd. Whatever 
right the complainants may hâve is as distribu tees of her estate, when 
it is collected and ascertained by the process of légal administration. 

The bill is therefore dismissed at the costs of the complainants, 
but without préjudice. 

AcHEsoN, D. J. I concur fuUy in the foregoing opinion of the cir- 
cuit judge. 
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Grbiilin and others v. Elt and anoiiher. ' 

{Circuit Court, D. Galifornia. August 21, 1882.^ 

1. Equrry — KESTEAiNiïîa PKocEBDmas at Law— Title!^ 

In 1856, J., H. & C, as tenants in common, owned certain real estate in Oak- 
land, Galifornia. J. , in that year, contracted to sell to one Henry A. Cobb his in- 
terest in one undivided third thereof , and executed a deed supposed to contain the 
■whole thereof, but by mlstake the land in controversy was omitted in the deed. 
Cobb went into possession and so continued until he sold to J. F. Cobb, in 1857, 
When a partition of the land waa had, and in such partition the land in contro- 
versy was allotted to J. F. Cobb ; and Crellin and others, deriving title through 
him, bave been in possession ever since, and hâve erected valuable improve- 
ments on the land. J. executed in New York a conveyance in gênerai terms of 
ail of his property to Ely and others, who thereupon brought an action against 
Crellin and others to'recover the land, with damages for its wrongful détention, 
and the rents and profits thereof; whereupon complainants filed a bill in 
equity to stay the proceedings at law. Held, that complainants were entitled 
to the aid of a court of equity to restrain the proceedings at law until they 
could perfect their title to the property, upon flling proper bond. 

2. SAMB — PUACTICB— SUBSTITUTBD SEKVICB — NoN-ReSIDENT DEFENDANTS. 

Where attorneys hâve instituted a suit at law for non-residents of the state 
where the suit is instituted, and a temporary injunction against such proceed- 
Ing at law is allowed, a subpœna may be served upon such attorneys, and their 
clients will be bound thereby, although the attorneys hâve not been retained, 
except »s to the proceeding at law. 

Before Field, Justice, and Sawyeb, C. J. 

This is a suit in equity for relief against an action at law, com- 
Laenced by the défendants against the complainants, for the posses- 
sion of certain lands in the city of Oakland, in this state, Upon an 
affidavit of one of the complainants that their défense to the action 
at law arises out of matters which are purely of équitable cognizance; 
that the plaintiffs therein are non-residents of the state, and absent 
from it; and that a subpœna issued in this suit could not be served 
upon them by reason of such absence, — an order was issued and 
served upon the attorneys in the action at law to show cause why 
the subpœna should not be served upon them in place of the plain- 
tiffs. Upon its return, the attorneys reply, in substance, that they 
bave only been retained to prosecute the action at law for the recoy- 
ery of the lands, and do not consider themselves authorized to ap- 
pear for their clients in any other proceedings. 

The complaint in the action at law is in the usual form in such 
cases, alleging seizin of the premises and right of possession by the 
plaintiffs on a day designated, and the wrongful entry of the défend- 
ants thereon, and their withholding of the same. It places the dam- 
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âges for suoh withholding at $100,000. It also asks judgm6nt for 
the rents and profits of the land during the occupation of the défend- 
ants, alleging them to amount to $400,000. One of the plaintiffs is 
a citizen of New York; the other is a citizen of Michigan. Both of 
them, as stated above, are non-residents of this staté, and absent 
from it. The défendants are either citizens of California or corpora- 
tions created under its laws, They hâve appeared to the action and 
answered the complaint, denying the allégations of seizin and right 
of possession by the plaintiffs, and pleading, in bar of the action, the 
statuts of limitations, and also title and seizin in themselves. But 
they assert that they cannot make their défense as to the seizin of 
the premises in themselves available, unless they obtain the relief 
prayed in their suit in equity; and that the statute of limitations 
will not bar a recovery, as the plaintiffs claim, under a patent issued 
•within five years, upon a confirmation of a Mexican grant, which 
patent is deemed to create a new title as against parties not claim- 
ing under the same grant. 

The complaint in this suit allèges in substance that in 1856 the 
premises for which the action at law is brought, with several other 
tracts of land, were owned by three parties, Edward Jones, John C. 
HaySj'and John Caperton, being held by them as tenants in com- 
mon; that during that year Jones contracted to sell his undivided 
interest for a valuable considération to one Henry A. Cobb; that in 
pursuance of such contract of sale a conveyance, supposed at the 
time to embrace the premises in controversy, which constitute a 
block of land in the eity of Oakland, was made to him, but by a mis- 
take in the drafting of the deed the block, which in the contract of 
sale was designated by number 159, was omitted; that under the 
deed executed in the belief that it conformed to the contract and 
embraced the block, the purchaser, Henry A. Cobb, went into posses- 
sion, and continued in possession with his co-tenants, Hays and Ca- 
perton, until some time in 1857, when he sold and convejed his inter- 
est to one John Francis Cobb; that the latter went into possession 
under the conveyance, and afterwards made partition with his co-ten- 
ants, and in such partition the premises in controversy were allotted 
to him, and that he, or parties deriving title through him, including 
the complainants, bave been in the possession thereof ever since, and 
hâve made lasting and valuable improvements thereon, claiming ail 
the time to own the premises; that in the year 1859 the said Jones 
executed in the state of New York a conveyance, in gênerai terms, of 
ail his property to the plaintiffs in the action at law, and they claim 
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the premîses in controversy, or some part of them, under this deed. 
The complainants pray that an injunction may be issued to res train 
the prosecution of the action at law, and for gênerai relief. 

Cope é Boyd and W. W. Crâne, for complainants. 

Flov/rnoy é Mhoon, for défendants. 

FiELD, Justice. The case presented by the bill in equity îs suffi- 
cient to justify the court in direoting a stay of proeeedings in the 
action at law until the plaintiffs therein appear to the suit, and until 
it is heard and determined. It is brought in aid of the défense to 
that action, and if the complainants are entitled to a correction of 
the deed executed to their grantor in 1856, or to a conveyance from 
the défendants, as purchasers with notice of their equity, it would be 
inéquitable to preclude them from showing the fact and obtaining the 
relief prayed. In the state courts the complainants hère could, as 
défendants in the action at law, set up in their answer their équi- 
table défense, and obtain a decree upon it before the trial of the issue 
at law. Arguello v. Edinger, 10 Cal. 159; Weber t. Marshall, 19 Cal. 
é47. The plaintiffs in that action are allowed, by reason of their 
citizenship in another state, to institute their action in the circuit 
court of the United States, but they ought not to be permitted for 
that reason to deprive the défendants therein, the complainants hère, 
of any just défense to which they are entitled under the laws of the 
state, although, by reason of the separate Systems of law and equity 
in the fédéral courts, they are obliged to seek their relief through the 
more cumbersome and laborious proceeding of an independent suit. 

The complainants will be allowed to serve a subpœna upon the 
attorneys of the plaintiffs in the action at law, and an order will be 
entered granting an injunction staying proeeedings in that action 
until the hearing and détermination of this suit, or the further order 
of the court, upon the complainants filing a bond, in the usual form 
in Buch cases, for damages, if it should be ultimately determined 
that they are not entitled to the relief prayed, or the suit should be dis- 
missed — the bond to be approved in form and amount by the circuit 
judge. 

Although the attorneys of the plaintiffs in the action at law are 
not specially authorized, as stated by them, to appear for the plain- 
tiffs in any other case, their original retainer is deemed to extend to 
such proeeedings as immediately affect the right of their clients to 
recover the property in controversy. The power of a court of equity 
to authorize substituted service in suits instituted in aid of the dé- 
fense to an action at law, where the plaintiffs in such action are non- 



rUMONT V. I-BT. 423 

résidents and absent from the state, is well establislied. Says Daniell, 
in his Tfeatise on Chancery Pleadings and Practice, which is a work 
of approved merit : 

"The jurisdiction is most frequently exerted wiere actions at law are 
brought by persons résident abroad to enforce demanda which, although tliey 
hâve, strictly speaking, a légal right to make, it is against the principles o£ 
equity to permit it. In such cases the court will interfère by injunction, ^ 
served upon the attomey employed in this country to conduct the proceedings 
at law, to restrain the further prosecution of such proceedings until his em- 
ployer has submitted himsélf lo the jurisdiction. In ordèr to accompliish this 
purpose, it is permitted to the plaintiff in equity, in the flrst instande, to ob- 
tain an order directing that service of the subpœna upon the attorney employed 
in the cause at law shall be deemed good service." 2d Am. Ed. 518. See, 
also, Burke v. Bickers, 3 Bell, G. G. 23; Stephen v. Cini, 4 Ves. Jr. 359; and 
Kenworthy v. Accunor, 3 Mad. 550. 

The same doctrine is recognized in the courts of the United States. 
Hitner v. Suckley, 2 Wash. C. G. 465 ; Read v, Comequa, Id. 174. 

Order for an injunction on the bill in equity, and for the service of 
a Bubpœna on the attorneys in the action at law, granted. 



■DuMONT and others v. Fet, Trustée, and others. 

(Oircuit Uourt, â. D. JSm York. September 7, 1882.) 

1. Peiobitt of Lien 

The légal title to certain bonds being In C. & Son, tankers of New Orléans, 
with nothing to indlcate the équitable interest of complainants therein, 0. & 
Son, deposited said bonds with 8. & Bons, bankers of New York, their corres- 
pondents and flnancial agents in that city, and afterwards C, who was also prési- 
dent of the New Orléans Banking Association, hypothecated a portion of said 
bonds to S. & Sons in behalf of the banking association to protect S. & Sons 
against any overdrafts to the estent of $100,000, that might from time to time 
arise in their dealings with said association. Subsequently C. & Bon, the New 
Orléans National Banking Association, and S. & Sons, failed, and made assign- 
ments to trustées in bankruptcy. Héld, that the trustée in bankruptcy of 8. & 
Sons had a lien on said bonds to the estent of $100,000 for the unpaid balance 
due them from the New Orléans Banking Association, and also a bankers' lien 
on those not so pledged for the araount of the balance of account due them 
from C. & Son, and that such liens were flrst to be satisfled ont of the interest 
of C. & Son in the bonds as between that flrm and the complainants. 

t EquiTABiiB Interest — Attaohmbnt. 

Complainants being the équitable owners of a moiety of the bonds In suit, 
subject, however, to the lien of C. & Son, for any balance existing in their 
favor in the account relating to the joint purchase of the bonds with the com- 
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plainantg, the trustée could anquire a valid lien by vlrtn e of an attacTiment npon 
the interest of complainants for the sum which may ultimalely Oe recovered in 
his suit against complainants. 

8. PraCTICE — ACCOTJNTINQ BT TbUSTEB. 

In such a case the trustée must account for the amount of ail coupons col- 
lected. 

4. Samb, — Référence to Mastek— Recetvbe — Costs. 

Where the extent of respective interests of the parties can be arrived at wlth- 
out a référence to the master, such référence may be dispensed with upon coun 
sel flling a stipulation to that etîect. Under the circumstances the decree will 
provide for appointment of a receiver to sell the bonds, and to distribute the 
proceeds to the parties according to their respective rights. Costs will be 
allowed to the trustée. 

Edgar A. Hutchins, for complainants. 

Man é Parsons, and Platt, Gérard é Boice.rs, for défendants. 

Wallace, C. J. Upon the proofs the complainants are the équi- 
table owners of a moiety of the $275,000 of the negotiable bonds in 
suit, subject, however, to the lien of Cavaroc & Son for any balance 
existing in their favor in the account relating to the joint purchase of 
the bonds with the complainants. As the légal title to the bonds 
was in Cavaroc & Son, with nothing to indicate the équitable rights 
of the complainants, the bonds are subject also to the liens acquired 
upon tbem by Schuchardt & Sons, through their dealings with Cav- 
aroc & Son. The présent controversy mainly involves the question 
as to the character and extent of thèse liens. During the period 
covered by the transactions in controversy, Schuchardt & Sons were 
bankers at the city of New York, and were the correspondents and 
financial agents there of Cavaroc & Son, bankers of New Orléans, 
and also of the New Orléans National Banking Association of the 
same city. At the same time the senior member of Cavaroc & Son 
was the président of the said banking association. The bonds in sait 
were intrusted by Cavaroc & Son to Schuchardt & Sons, in Septem- 
ber, 1870, for the convenience of the former, and in order to facHi- 
tate the financial transactions between the parties. On varions oc- 
casions Schuchardt & Sons obtained loans for Cavaroc & Son, and 
for the banking association, upon the security of the bonds. On one 
occasion Schuchardt & Sons loaned Cavaroc & Son $100,000, on 
the security of the bonds. While there is some évidence that the 
bonds were kept with Schuchardt & Sons merely as convenient de- 
positories for Caravoc & Son, the fact that they were so frequently 
hypothecated by the former for the financial transactions of the lat- 
ter, with their concurrence, indicates quite satisfactorily that they were 
placed and kept by Cavaroc & Son with Schuchardt & Sons as avail- 
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able securities for the financial exigencies arising from time to time 
Letween the parties. The bonds having thus been intrusted to Schu- 
chardt & Sons, in the absence of any spécial understanding to the 
contrary, they acquired a banker's lien upon them, except as to those 
expressly hypothecated for the benefit of the banking association, 
and as to which the more difficult question arises. 

The New Orléans Banking Association dealt largely in foreign 
bills of exehange, which it negotiated through Schuchardt & Sons. 
By the course of business, the amount of the foreign bills remitted 
from time to time by the banking association to Schchuardt & Sons 
was credited by the latter to the former, and the latter drew upon 
the former from time to time as funds were required by it. If, as 
Bometimes happened, the bills which had been remitted and credited 
were not paid by the parties primarily liable upon them, they were 
chargea back by Schuchardt & Sons to the banking association, 
monthly statements of acebùnt being rendered between the two 
banking concerns. It is in évidence that by the custom of business 
at New Orléans advanees are made by bankers to shippers in antici- 
pation of the actual delivery of the bills and accorapanying docu- 
ments, and the banking association was consequently necessitated 
to advance funds for that purpose before it could remit the bills and 
be credited by Schuchardt & Sons with their amount. In order to 
assist the banking association in this behalf, and undoubtedly for 
the inutual profit of both concerns, at times the banking association 
had been permitted by Schuchardt & Sons to draw in advance of 
remittances. December 4, 1871, such an overdraft was authorized 
to the estent of $100,000, upon the condition that the drafts should 
represent exchange actually bought and paid for. The transactions 
between the banking concerns were large, being sometimes over a 
million of dollars daily. 

Thèse being the relations and course of business between the two 
concerns, a hypothecation of the bonds to Schuchardt & Sons was 
made by one of the Cavarocs for the benefit of the New Orléans 
Banking Association in Pebruary, 1873, and the important question 
in. this controversy is concerning the true construction and meaning 
of that hypothecation. The hypothecation arises from the foUowing 
correspondence, conducted in the French language. February 6th, 
1873, the cashier of the banking association wrote to Schuchardt & 
Sons : 

"Are we stni authorized to draw a découvert $100,000 against pm-chases ot 
exchangp advised by wire." 
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February 11, 1873, Schuchardt & Sons replied: 

"The crédit o£ $100,000 a découvert was predicated upon Ihe deposlt Gt 
New Orléans city bonds, and on their wltMrawal we supposed the agreement 
canceled." 

February 15, 1873, the cashier of the banking association an- 
swered : 

" Your letter of December 4, 1871, authorized us to draw in advance of 
remittance to the extent of $100,000, represented by purchases of exchange ad- 
vised by telegraph. There was no mention of a deposit of city bonds to guar- 
anty such overdraft, and we hâve been acting ever since under the impression 
that the crédit was still in force. We now note that it is canceled, and beg 
leave to refer you to the private letter of our président upon the subject." 

On the same day C. Cavaroc, the président of the banking associ- 
ation, wrote Schuchardt & Sous, referring to their letter ol the llth 
instant : 

"I authorize you to consider a portion of the bonds belonging to my firm, 
which you hâve in your possession, as collatéral security en cas de découvert." 

February 37, 1873, Schuchardt & Sons wrote to the cashier of the 
banking association: 

'• In reply to your president's letter of the 15th instant, we take pleasure in 
authorizing you, in accordance with the terms therein stated, to draw on us 
a découvert for a sum not exceeding as maximum 6100,000, against exchange 
purchases." 

The New Orléans Banking Association failed on the fourth day of 
October, 1873, as did also Cavaroc & Son. At the time of the fail- 
ure Schuchardt & Sons had $232,000 of the bonds in controversy in 
their possession, and there was due from the banking association to 
them $4,121.92 in excess of remittances; and there subsequently 
resulted, by reason of the non-payment of drafts and bills, which 
had been remitted by the banking association and credited to it, but 
charged back to its account because uncollectible, the sum of $195,- 
315.63. Upon the account between Schuchardt & Sons and Cavaroc 
& Son a débit balance arose against Cavaroc & Son of $7,454.22. 
Subsequently Schuchardt & Sons failed. 

It is now insisted by the défendant Fry, who is the trustée in 
bankruptcy of Schuchardt & Sons, that the bonds thus held by them 
are subject, not only to a bankers' lien, for their benefit, for the in- 
debtedness of Cavaroc & Son, but also, to the extent of $100,000, were 
hypothecated, under the terms of the correspondence referred to, to 
secure Schuchardt & Sons for the payment of ail advauceB made by 
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them to the New Orléans National Banking Association. On the 
other hand, it is insisted by the complainants, and by the assignées 
in bankruptcy of Cavaroo & Son, that the hypothecation simply con- 
templated securing Sohuchardt & Sons to the estent of $100,000 in 
advance of transmission to them of exchange; and, to the exttnt that 
bills of exchange were transmitted, the terms of the hypothecation 
were satisfied, although the exchange proved uncoUectible. 

Some obscurity exists as to the just interprétation of the agree- 
ment, because the correspondance is in a foreign language, and the 
meaning of the term "a découvert" is not entirely clear. On the one 
hand it is claimed to mean "unsecured," and on the other to mean 
"uncoyered." But, reading the correspondeuoe in the light of sur- 
rounding circumstances, it is not difficult to conclude that the hy- 
pothecation should be construed as intended to protect Schuchardt & 
Sons for any overdraft that might arise in the course of the trans- 
actions between the two banking concems to the extent of $100,- 
000. The bonds were evidently to be a continuing security until 
some néw arrangement should be made. That they were to be 
security for an overdraft, in the ordinary meaning of that term as 
used between bankers, may bè gathered from the correspondence. 
In his letter of Pebruary 15th the cashier of the banking associa- 
tion indicates snch to be his understanding, and speaks of overdraft 
and drafts in advance of remittance as convertible terms. The cor- 
respondence also indicates clearly that the terms "a découvert" and 
"overdraft" are synonymous. When the cashier asked permission 
to draw "a découvert," and is answered by Schuchardt & Sons that 
the crédit "a découvert" was predicated upon the security of the 
bonds, the cashier replies that he had not understood the bonds 
were ever deposited to guaranty such "overdraft." Assnming that 
the language of the pledge is that the bonds were to be a security, 
to the extent of $100,000, for any uncovered balance due from the 
banking association to Schuchardt & Sons, that uncovered balance 
must be held to mean any existing overdraft which might from time 
to time arise. Whether at any time there was an overdraft, could 
only be ascertained from the acconnts of the parties. As it had 
been their custom to débit thè banking association witb ail remit- 
tances unoollected, the amount of such nncoUected remittances be- 
came a part of the gênerai débit balance. The amount of the over- 
draft from time to time could not be ascertained except by ascertaining 
the gênerai débit balance against the banking association, which de- 
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pended, to a greater or less estent, upon the items chargea baci to it 
for uncollected exchange. 

Cogent évidence of the understanding of the banking association, 
and of C. Gavaroc himself, that the bonds were pledged as security 
for an overdraft arising in part from uncollected remittances, is 
found in the resolution of the directors of the banking association, 
adopted September 20, 1878, Cavaroc himself being présent, which 
is as follows : 

" Eesolved, that with a view of securing the président against any event- 
ual loss for the 232 city of JSevf Orléans bonds belonging to the flrm of C. 
Cavaroc & Son, and actually pledged to S. Schuchardt & Sons as collatéral 
security for the payment of ail foreign exchange bills sent them for negotia- 
tion, and by them indorsed, that he be and is hereby authorized to sélect as 
guaranty from the portfolios of the iiank such papers as he may think proper, 
to the extent of $100,000." 

This statement is entirely ineonsistent with the theory that the 
uncovered balance which the bonds were intended to secure was any- 
thing more or less than an ordinary overdraft. In short, it is évi- 
dent from the relations of the parties, their course of business, the 
correspondence between them, and the construction placed upon the 
transaction by Cavaroc himself, that, the bonds were pledged to secure 
Schuchardt & Sons for any overdrafts of the banking association, to 
the extent of $100,000, which might from time to time arise. Such 
overdrafts were the crédit "a découvert" contemplated by the parties, 
and constitute the unpaid balance of account due from the banking 
association to Schuchardt & Sons. 

The conclusion is therefore reached that to the extent of $100,- 
000 the défendant Fry, as trustée for Schuchardt & Sons, bas a lien 
upon the bonds for the unpaid balance of the account of the New 
Orléans National Banking Association. In ascertaining this balance 
the sum on deposit with, or collected by, the Union Bank of London 
is to be deducted; and, as the receiver of the Louisiana National 
Bank has not answered, it is to be adjudged that he has np interest 
in the fund arising therefrom. The défendant Fry has also a lien 
ijpon the bonds to the amount of the balaiice of account due from 
Cavaroc & Son to Schuchardt (fe'Sons. The bonds having been left 
by Cavaroc & Son with Schuchardt & Sons, without any spécial 
agreement, except the pledge of a portion of them for the New Or- 
léans !Çanking Association, those not thus pledged are subject. to the 
bankers' lien of Schuchardt & Sons., The liens of Fry are first to be 
satisfied out of the interest of Cavaroc & Sons, in the bonds as between 
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that firm and the complainants. Fry has also a lien by virtue of 
his attachment upon the interest of the complainants for the sum 
which may ultimately be recoyered in the suit against the complain- 
ants. Of course, Fry must account for the amount of ail coupons 
eollected. It is understood from the statements of counsel that the 
rights of the parties being adjudged, the extent of their respective 
interests can be arrived at without a référence to a master. Upon 
filing a stipulation a référence will, therefore, be dispensed with; 
otherwise, a référence will be dirested. Unless the parties otherwise 
stipulate, the decree will provide for the appointment of a receiver to 
sell the bonds and distribute the proceeds to the parties according to 
their respective rights. The défendant Pry is entitled to costs. 



Second Nat. Bank of Titcsville, Penksylvania, p. Caldwbll and 

others. 

(Distnet Court, W. D. Pennsylvania. October Tenn, 1882.) 

1. Constitçtional Law— Titlb op Act. 

Under the settled construction of section 3, art. 3 of the constitution of 
Pennsylvania.where an àct of assembly is entitled, a supplément to a former 
named act, and the subject thereof la germane to that of the original act, its 
subject is sufflciently expressed. 

2. Samb— Révision and Ambndment op STATtrrB. 

The constitutional provision : " No law shàll be revived, amended, or the 
provisions thereof extended or conferred by référencé to its title only ; but so 
much thereof as is revived, amended, extended, or conferred shali Ije re-enacted 
and published at length," is sufflciently complied with if a supplément and 
amendatôry act is set forth and published at length in its amended form. 

3. Taxation— NATiONAii Banks— Real Estate Taxable. 

Under the Pennsylvania act of June 10, 1881, entitled " a supplément to an 
act entitled 'An act to provide revenue by taxation,' approved the .seventh 
day of June, 1879," the real estatç of a national bank is subject to taxation 
distinct from its other capital. 
i. Same— LicENSE Tax on Bank. 

A license tax imposed by city ordinance upon a national bank bèing a tax 
upon the opérations of the bpnk, and a direct obstruction to the exercise of its 
corporate powers is unconstitutional ; but the ordinance not undertakjng to 
make thé tax a lien, and giving an actioti of debt only for its collection, îhe 
bank is not entitled to équitable relief by injunction. 

In Equity. 

Frank B. Guthrie, for plaintiff. 

Samuel Grumbine and J.,W, Smith, for détendants. 
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AcHEsoS, D. j. The plaîntiff's claim to exemption from local tax- 
ation on its real estate rests ùpon the assumption that section 1 7 of 
the aot of assembly dî June 7, 1879, (P. L. 112,) entitléd "Anact to 
provide revenue by taxation," is still in' full force. That section en- 
acts that "in case any bank or savings institution incorporated by 
this state, or any national bank, elect to collect annually from the 
shareholders thereof a tax of six-tenths of 1 per centum upon the par 
value of ail the shares of said bank or savings institution, and pay 
the same into the state treasury on or before the twentieth day of 
June in every year, the shares, capital, and profits of such bank shall 
be exempt from ail other taxation under the laws of this common- 
•wealth. " And if the plaintiff's hypothesis that this law is in opéra- 
tion were correct, there would be good ground for its complaint that 
its real estate has been îllegally assessed with local taxes; for it was 
held in County of Lackawanna v. First Nat. Bank of Scranton, 94 Pa. 
St. 221, that the banking house of a bank is part of the capital rep- 
resented by its shares of stock, and. a tax upon the par value of the 
shares, is a tax upon it. 

But after that décision was made, the législature on June 12, 
1881, passed an act entitléd "A supplément to an act entitléd 'An act 
to provide revenue by taxation,' approved the sèventh day of June, 
one thousand eight hundred and seventy-nine," the tbird section of 
which is in thèse worda: "In case any bank or savings institution, 
incorporated by this state, or the United States, shaU elect to collect 
annuaUy from shareholders thereof a tax of six-tenths of 1 per centum 
upon the par value of ail the shares of said bank or savings institu- 
tion, and pày the same into the state treasury on or before the first 
day of Ma'rch in each year, the shares, and so much of the capital 
and profits of such bank as shall not be invested in real estate, shall 
be exempt from ail other taxation under the laws of this common- 
wealth." The purpose of this section is not doubtful. Obviously 
the intention is to restrict the exemption from taxation conferred by 
the act of June 7, 1879, and to subject the real estate of banks to 
distinct taxation é Moreover, section 6 of the aot of June 10, 1881, 
expressly repeals the seventeenth section of the act of June 7, 1879. 

It is, hoTyever, contended on behalf of the plaintiff that the third 
section of the act of June 10, 1881, is inoperative and void, and for 
this several reasons are assigned : 

1. The title to the act, it is said, is in conflict -with section 3 of 
article 3, of the constitution of Pennsylvania : "No bill, except gên- 
erai appropriation bills, shall be passed containing more than one 
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.Bubject, which shall be clearly expressed in its title." But it is th^ 
settled construction of this section tbat where an act of assembly is 
entitled a supplément to a former act, and the eubject tbereof ia 
germane to the subject of the original act, its subject is su^ciently 
expressed to meet the constitutional requirement. State Line é 
Juniata B. Co.'s Appeai, 77 Pa. St. 429 ; Craig v. First Près. Church, 
88 Pa. St. 42. In the présent case the supplément, from first -to 
last, relates to revenue by taxation, and there is no provision in it 
incongruous with the original act. 

2. It is insisted that the third section of the act of June 10, 1881. 
is in conflict with section 6 o{ article 3, of the constitution of Penn- 
sylvania : "No law shall be revived, amended, or the provisions thereof 
eitended or conferred, by référence to its title only; but so much 
thereof as is revived, amended, extended, or conferred, shall be re- 
enacted and published atlength." It cannot, of course, be pretended 
that there is hère any violation of the ûrst part of this section, for 
there was no attempt to revive or amend the original act, or to extend 
or confer its provisions, by référence to the title only. The objection, 
as stated in the bill of conxplaint, is this: "that said third section 
materially amends the provisions of section 17 of the act of June 7, 
1879, (to which it is a supplément,) and fails to re-enact and publish 
at length so much of said act of June,, 7, 1879, as is thereby 
amended." But does the constitutional provision in question require 
that a supplemental and amendatory act must republish the original 
act or so much thereof as is amended? This I understand is what is 
insisted on, , It seems to me, however, that such is not the natural 
or true construction of the clause. It is to be read as a whole, and 
thus considered its purpose is plain. It was intended to prevent 
covert législation and the passage of laws whose meaning and object 
are not fuUy disclosed. If there is no attempt to legislate by référ- 
ence to the title of the old law, it is, 1 think, sufficient if the proposed 
law in its amended form is "re-enacted and published at length." 
Treating of a similar constitutional provision, Mr. Cooley, in his work 
on Constitutional Limitations, p£(,ge 185, well says that the require- 
ment "is fuUy complied with in letter and spirit, if the act or section 
revised or amended is set forth and published as revised or amended, 
and that anything more only tends to render the startute unnecessar- 
ily cumbrous."" . •: 

3. Again, it is contended that the third .section of the act of June 
10, 1881, in so far as it would subject the real estate of n,ational 
banks to taxation for local purposQ3,;is inoperative and void for repug- 
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nancy. The argument runs thus : Under the aot of congress, (Eev. 
St. § 5219,) only the shares and real estate of national banks are tax- 
able under state laws, and the shares are not taxable at any higher 
rate than other moneyed capital of individuals. In Pennsylvania 
the moneyed capital of individuals is exempt from ail local taxation, 
and was so exempt prior to the passage of the acts of June 7, 1879, 
and June 10, 1881. At the time of the passage of the latter act the 
only property of national banks taxable for local purposes was their 
real estate, and therefore the restrieting words in the third section of 
the act of June 10, 1881, exoepted from the opération of the act the 
only property of national banks to which the exemption could extend, 
and they thus constitute a saving clause répugnant to the purview of 
the act, and void. But the argument is not satisfactory, and, even if 
tlie premises were conoeded, the conclusion sought to be deduced 
could not be accepted; for it was held in Hepburn v. The School 
Directors, 23 Wall. 480, that shares in national banks, in Pennsyl- 
vania, may be valued for taxation at an amount above their par value. 
The act of June 10, 1881, therefore, does unqueBtionably leave some- 
thing for its exemption clause t(y act on, and the argument based upon 
a supposed repugnancy plainly fails. 

It will be perceived that neither the act of June 7, 1879, nor that 
of June 10, 1881, peremptorily imposes a tax of six-tenths of 1 per 
centum upon the par value of the shares of stock. Under each of 
thèse actslthe payment of that tax is optional with the banks. The 
former act gave the banks the élection to pay the specified tax in 
commutation for ail other taxes under the laws of the commonwealth; 
the latter act gives the banks the like option in comàiutation for ail 
taxes, except that on real estate. The only différence is in the 
extent of the exemption. It is not pretended that the method of tax- 
ation contemplated by this législation is open to constitutional objec- 
tions, or contravenes the provisions of the national bank act. Indeed, 
the plaintiff is satisfied with and seeks the benefit of the act of 1879. 
But why could not the législature modif y that act by the amendments 
ineorporated in the act of June 10, 1881? Clearly it was compétent 
for the législature to do so. 

I am of opinion that none of the objections which the plaintiff has 
raised against the validity of the local taxation of its real estate for 
the year 1882, are tenable. 

At the hearing of this case the validity of the ordinance of the city 
of Titusville, in so far as it attempts to impose a tax license upon 
national banks doing .business in that city, was not much discussed; 
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and at présent I shall BÏmply indicate what my impressions are on 
that subject. It seems to me the ordinance undertakes to tax the 
opérations of national banks, and is a direct obstruction to the exer- 
cise oî their corporate powers. I do not see that this license tax is 
distinguishable from the business tax involved in the case of the city 
of Pittsbwgh v. First Nat. Bank of Pittsburgh, 55 Pa. St. é5, which 
the suprême court of Pennsylvania, following the authoritative cases 
of McCulloch V. State, 4 Wheat. 316, and Oshorn v. U. S. Bank, 9 
Wheat. 738, adjudged to be unconstitutional. 

But it does not follow that because the tax is illégal, the plaintiff 
is entitled to an injunction to restrain the collection thereof ; Doivs 
V. Chicago, 11 Wall. 108; Hannewinkle \. Georgetown, 15 "Wall. 547; 
State Railroad Tax Case, 92 U. S. 575; and I am of opinion that the 
bill does not bring the plaintiff 's case within any of the recognized 
foundations of équitable juriadiction. Id. The ordinance imposing 
the tax does not undertake to make it a lien, and it is not enforceable 
by anysummary process. The ordinance gives an action of debt for 
its collection, and it is not otherwise colleetible. To such action the 
bank can set up its défense, and therefore needs not équitable relief. 

What has been said covers ail the questions thus far raised, and 
it is only necessary to add that the motion for a preliminary injunc- 
tion must be denied; and it is so ordered. 

NOTE, 

Taxation on National Bank Shaees. A suit may be maintaîned by 
a national bank, on behalf of its stockholders, to enjoin state oflSeers from tiie 
coUeclion of a state tax on tiie shares of the bank, on the ground of an 
illégal asseasment arising from the failure to deduet from the valuation the 
debts owed by the 8hareholders,(a) although payable in the flrst instance by 
such shareholder, if a multiplicity of suits can be thereby avoided, or injury 
to its business or crédit is anticipated.(6) A bill to restrain the collection of 
a state tax on the shares of national banks must show a statutediscritninating 
against them, or that they are rated higher in proportion to actual valuation 
than other moneyed corporations.(c) A shareholder who has made aflSdavit 
and demand for déduction of the debts owed by him from the valuation of 
his shares, as required by law, may bring suit to enjoin the collection of 
such tax.(d) And where it is shown that the affidavit and demand would 

(a) Nat. Alb. Exch. Bank v. Hllls, 6 Fed. Rep. (c) German Nat. Bank v. KImball, 103 U. S. 

249; HiHs V. Nat. Alb. Eich. Bank, 12 Fed. Rep. 732j Hills T. Nat. Alb. ï!xch. Bànk, 12 Fed. 

93; Cummlngs V. Nat. Bank, 101 V. S. lB3j Pelton Rep. 93; and eee Snp'rs of Albany v. Stanlay, 13 

T. Nat. Bank, Id. 143. Fed Repi 82, and note. 

C») City Nat. Bank V. Padncab, 6 Cent. Law J. (d) HIU» T. Nat. Alb. Exch. Bank, 12 Fed. 

34r. 8eeNat.Alb. £xcb. BankT.Hm8,5Fed.Rep. Rep. 93. 
SIS; bat see, alao, 8. 0. reversed, 13 Fed. Rep. 93. 

V.13,no.9— 28 
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have been unavailing, they may show, in an action by the bank brouglit on 
their behalf, the déductions to which they were entitled.(e) The taxation by 
a State of the capital stock of a national bank invested in United States secu- 
rities will be restrained,(/) but injunction will not lie to restrain the collec- 
tion o£ a tax illegally assessed by the municipal autliorities upon the shares 
of a national bank in gross, instead of against the individual shareholders, 
though such municipal corporation be insolvent, as there are ample remédies 
at la,vr.{g) ÎTor will it restrain the collection where the shares are taxable 
and no excessive valuation is complained of, although the officers arrived at 
a correct resuit by an erroneous method.(ft) 

RESTKAiNmG Collection ot Tax. A court of equity will not restrain 
the collection of a tax on the mère allégation that it is illégal or void.(i) There 
must be some additional spécial circumstances,(?) under some recognized head 
of equity jurisdiction ■,(k) as that its enforcement would lead to a multiplicty of 
8uit8;(Z) or produce irréparable injury;(m) or irrémédiable oppression;* or, 
where it is real estate, that it would create a lien, or cast a cloud on the title ;(n) 
or for f raud. (o) Where there was no allégation of damage sustained, or that the 
sale of the land levied on would cloud the title, or work irréparable mischief, It 
was held that the court of equity had no jurisdiction to grant relief; that the 
remedy should be sought at law, where power to grant relief was fuU, adé- 
quate, and coraplete.(p) t 

On Geound of Multiplicity of Suits. The equity powers of the court 
cannot be invoked to prevent an apprehended injury save where its exercise 
is necessary to prevent a multiplicity of Buits.(<2) Where the rights of a large 



(«) Hills V. Nat. Alb. Exch. Bank, 12 Fed. 
Kep. 93. See Snp'ra of Albany v. Stanley, ti Fed. 
Rep. 82, and cases cited. 

(/) First Nat. Bank T. Donglass Co. 3 Dill. 
298. 

Xe) Nat. Com. Bank v. Mobile, 62 Ala. 284. 

(A) St. L. Nat. Bank t. Papin, 23 Int. Eev. Eeo. 
343. 

(i) Oliver r. MempMs, etc., R. Co. 30 Ark. 128; 
Armstrong t. Co. Ct. of Taylor Co. 15 W. Va. 
190j Donglass v. HarrisvlUe, 9 W. Va. 162j Wood- 
ward r. EUsworth, 4 Col. 680; Clarke v. Ganz, 
21 Mlnn. 387 ; Albany City Nat. Bank v. Maher, 6 
Fed. Eep. 417 ; Greennp v. Franklin Co. 30 Ark. 
101; State Rallroad Taz Cases, 92 U. S. 643; 
Mann v. Board of Ed. 53 How. Pr. 289; Swlnney 
V. Board, 71 111. 27; Lelteh v. Wentworth, 71 ni. 
146; McConkey v. Smith, 73 lU. 313; Village of 
Nnnda v. Village of Chrystal Lake, 79 Hl. 311; 
Alexander v. Dennlson, 2 Me Arth. 663 ; Wells T. 
Payton, 11 Nev. 161; U. P; R. Co. T. Lincoln Co. 
2 Dill. 297 ; MeBsick T. Sup'rs, 50 Barb. 190 ; Han. 
Ion V. West Chester Co. 57 Barb. 383; Susqne. 
hanna Bank v. Broome Co. 25 N. Y. 312 ; Weaver 
y. State, 39 Ala. 536; Cook Go. y. Chicago, etc., 
R. Co.35 111. 460 ; McDonald V. Murphree, 46 Miss. 
705; Sayre y.Tompklns, 83 Mo. 443; First Nat. 
Bank V. Meredith, 44 Mo. 600 ; Barrow y. Davis, 
46 Mo. 394 s McPike y. Pevir, 43 Mo. 525. 

(» Armstrong y. Co. Ct. of Taylor Co. 15 W. 
Va. 190; Donglass v. Harrisville, 9 W. Va. 162; 
Clarke y. Gauz, 21 Minn. 387; Parmley v. St. 



lAWrence, etc., H. Co. 3 Dill. 13 ; Barley v. Pa- 
cific, etc., R. Co. Id. 22; Murphy y. Mayor, 10 
Reporter, 765 ; Dows v. Chicago, 11 Wall. 108. 

(fc) ArmstronE y. Co. Ct. of Taylor Co. 15 W. 
Va. 190; Donglass y. Harrisville, 9 W. Va. 162; 
Clarke y. Ganz, 21 Minn. 387: Carrothers v. 
Board of Ed. 16 W. Va. 327 ; South Platte Land 
Co. v. Buffalo Co. 7 Neb. 253; Same y. Crète, II 
Neb. 344. 

(0 Carrothers y. Board of Ed. 16 W. V». 327 ; 
Armstrong y. Co. Ct. of Taylor Co. 16 W. Va. 190 ; 
Donglass y. Harrisville, 9 W, Va. 162; Sonth 
Platte Land Co. y. Buffelo Co. 7 Neb. 263; Mur- 
phy V. Mayor, 10 Reporter, 765 ; Guest y. City of 
Brooklyn, 69 N. Y. 506 ; State Rallroad Tai Cases, 
92U. s. 675. 

(m) Donglass y. Harrisville, 9 W. Va. 102; 
Murphy v. Mayor, 10 Reporter, 765; Ivenson y. 
Hance, 1 Wyo. 270; South Platte I.,and Co. y. 
Buffalo Co. 7 Neb. 2B3 ; Guest y. City of BroOk. 
lyn, 69 N. Y. 506 ; Osborn y. Bank, 9 Wheat. 738, 

(») Stnte Rallroad Tai Cases, 92 U. S. 675. 

(n) Donglass v. HarriavUle, 9 W. Va. 162; Mnr. 
phy y. Mayor, 10 Reporter, 766; Ivenson y. 
Hance, 1 Wyo. 270; Sonth Platte Land Co. y. 
Buffalo Co. 7 Neb. 253 ; Guest y. City of Brooklyn, 
69 N. Y. 506 ; Stfite Rallroad Tax Cases, 92 D. S. 
675. : . , 

(o) Murphy y. Mayor, 10 Reporter, 765. 

(p) Moody y. Jamlson, 64 Tex. 492, 

(j) Guest y. City of Brooklyn, 69 N. Y. BOBj 
Qreenup y. Franklin Co. 30 Ark. Wl. 
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number of persons are involved, or a multitude of suits may be averted, and 
great individual loss and damage prevented, a court of equity may interfère 
to prevent the collection of a tax.(r) Where the case is brought under some 
head of equity jurisdiction, and brought in behalf of himself alone or of ail 
other tax-payers similarly situated, if shown that the tax is illégal, to avoid a 
multiplicity of suits, equity will take jurisdiction by injunction,(5) as equity 
disfavors a multiplicity of suits.(<) Multiplicity does not mean multitude, and 
injunetion will not be granted where the object is to obtain a consolidation of 
actions, or to save the expense of separate actions ;{«) that assessment is di- 
vided into a number of installments, does not bring it within this exception, {v) 
Where an alleged illegality extends to thewhole assessment, or where it affects 
in the same manner a number of persons, so that the question involved can 
be presented by one bill, filed by ail or any number thus interested, such Joint 
bill may properly be filed.(w) An action in equity may be maintained by any 
one upon whose real estate an apparent lien has been created on his own 
behalf and in behalf of others in like situation, to bave it canceled and to 
restrain its enforcement.(a;) The rule applied to asséssments for local im. 
provements.(y) When brought by more than one complalnant, a blU which 
states distinct grounds for relief, relied on by each separately, is multifari- 
ous.(2) When an invalid tax includes an assessment on personalty as well 
as on realty, a court which obtains jurisdiction to restrain the collection of 
the tax on the land may properly give relief to the person.(a) 

Ibeep ARABLE Injubt. Iu DO caso will the collection of a tax be enjoined 
where it is not shown that the injury resulting from its enf orcement would 
be irréparable ;(6) but where irréparable injury would ensue the court will 
enjoin the 8ale;(c) and this fact must appear in the bill by issuable aver- 
ment3;((^ and it must clearly appear not such an indebtedness as the duty of 
a citizen requires him to discharge.(e) It must appear that his rights will be 
greatly or irreparably affected by the acts sought to be restrained, and the 

(r) George v. Dean, 47 Tez. 73. 4 Jones, £q. 370 ; Galloway v. Jenkins, 63 N. C. 

(O Carrothers t. Board of Ed. 16 W. Va. 327; 147; Uplngton v. Ovlatt, 24 Ohio St. 2J2; Mott T. 

Deenan t. Board of Ed. 9 W. Va. 246; Londoa Penn. H^Oo. 30 Fa. St. 39; Page v. AUen, 58 Pa. 

r. City of Wilminston, 7SN, C. 109. St. 338; Stevens T. Rutland, etc., R. Co. 29 Vt. 

(t) Oonkling t. Secor Sew. Mach. Co. ES How. S45. 

Pr. 269. (i) Clark t. Village of Dnnkirk, 12 Hnn, 181; 

(») Marphy V. Mayor, 10 Reporter, 76B. Meth. Epis. Chnrch T.New York Clty,27 Hnn, 

(») Gnest T. City of Brooklyn, 69 N. Y. 606. 297 ; Temple Grove Bemlnary ▼. Cramer, 33 Hnn, 

(w) Brandorff v. Harrison Co. 60 lowa, 164 j 883, 

Mandeville T. Riggs. 2 Pet. 482; Ployd v. Gil- (y) Kennedy y. City of Troy, 14 Han, 308; 

breath, 27 Ark. 676; Webster T. Harwlnton, 32 Clark v. Village of Dnnkirk, 12 Hnn, 181. 

Conn. 131 ; Terret T. Sharon, 34 Conn. 106; Eing (z) Hudaon t. Atchison Co. 12 Kan. 140; Kerr 

V. Wilson, 1 Dlll. 665 ; Conlson T. Portland, T. Lansing, 17 Mlcli. 34. 

Deady, 481 ; Bnll T. Read, 13 Gratt. 78 ; Johnaoa (o) Polkerts v. Power, 42 MIch. 203. 

T. Drummond, 20 Gratt. 419; Holmes ▼. Baker, (6) Rltter v.' Patch, 12 Cal. 298; Sonth Platte 

16 Gray, 259; Vanover t. The Jcstioes, 27 Ga. Land Co. T.- BniBiIo Co. 7 Neb. 363. 

364; Lafayettev. Coi,6Ind. 38; Nill v. Jenkin- (c) Oliver T. Memphis fe L. R. R. Co. 30 Ark. 128. 

■on, 16 Ind. 425 ; Oliver v. Kelghley, 23 Ind. 614 ; (i) Rltter v. Patch, 12 Cal. 298 ; Frost v. Flick, 

Harwood v. St. Clair, etc., Co. 61 IU. 130; Me- 1 Dak. 131. See Sheldon v. SchooUdlst. 26 Conn. 

MlUsn v. Lee Co. 8 lowa, 311; Kerr v. Lansing, 224; Dodd v. Hartford, Id.'232; «nd compare 

17Micli.34i ScoBeldv. Lanstng, ld.437; MetzT. Sav. & Loan Ass'n v. Austin, 46 Cal. 416; 

Détroit, 18 Mlch. 496 ; Baltimore v. Porter, 18 Md. Honghton v. AnStin, 47 Cal. 646 ; Central Pac. R. 

284 ; Baltimore t. SIll, 31 Md. 376 ; Hooper v. Ely, Co. v. Corcoran, 48 C»l. 66. 

46 Mo. 603 ; Steiner v. Franklin Co. 48 Mo. 167 ; (e) Frost T. Flic^ 1 Dak. OU 
Barr T. Deniaton, 19 N. H. 170; Manly T. Ralelgh, 
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right must be clear, and the remedy at law inadéquate. (/) This rule ia appli- 
cable to an assessment for a local improvement as well as to a state and 
county tax.(s') 

Cloud on Title. a court of equity will not restrain a sale for taxes 
where the only damage is to cast a cloud on the title ;(fe) nor will it interfère 
to remove a cloud on title till one exists -.(i) as a man may protect his land 
from sale upon a tax warrant, or from a cloud on his title by a tax lien, by 
paying the tax and suing to recover it back. Such payment is not to be 
regarded as voluntary.(j') A bill to enjoin the collection of a tax, which by 
statute is made a lien on lands, suatained as a proper one to remove a cloud 
on title to lands.(&) But where the assessment is made a personal charge 
against the owner, and not a lien on the land, no other ground would 
authorize équitable interférence than such as would exist in case of a tax on 
personalty.(Z) "Where a tax constitutes an apparent lien on lands, and 
might resuit in a sale and conveyance by deed, which would be prima fade 
évidence of title, a bill will lie to enjoin its collection where the tax is 
illégal ;(m) and a sale by public oflScers under authority of law, but having no 
authority in fact, is such a cloud as would authorize the interposition of a 
court of equity.(re) 

On Gkound of Traud. Equity bas jurisdiction to enjoin the sale of Per- 
sonal property for taxes where the bill allèges and the proof shows that the 
taxes were fraudulent ;(o) as where the property was fraudulently asaessed at 
too high a rate;(j)) or where there is a clear case of fraud in the valuation of 
the property.(g') In the latter case the proof must be clear and irrésistible, 
and the injury likely to reault must be considérable ;(r) and where the bill 
fails whollyto show a fraudulent assessment, but only an excessive valuation 
and irregularities in making the assessment, injunction will not lie ;(s) but 
proof of fraud is necessary only where the error or irregularity is one of 
those enumerated. "Wliere not enumerated, and it is a substantial one, pro- 
ceedings to vacate are maintainable without proof of fraud under the stat- 
ute.(f) A statement in the bill that the assessment was outrageously exorbitant 
and was fraudulently made, without showing in what the overvaluation con- 
sista, and giving no facts or partiéùlars, isnot suffloient, as a mère allégation 
of fraud is not sufflcient, and overvaluation of itself will not establish fraud. (m) 
If fraud is charged, equity may interfère; but courts hâve no right to interfère 

(/) Normand T. Otoe Co. S Neb. 18 } Dodd T. 63 111.341 ; Lltchfiold t. Po]k Co. 18 lowa, 70;- Hol- 

Hartford, 26 Conn. 232. land v. Baltimore, 11 Md. 18ii: Lesliev. St. Louis, 

(g) Dean v. Davis, 61 Cal. 407. 47 Mo. 474 ; Bnrnett v. Cincinnati, 3 Oliio, 73 ; Cul- 

(A) Red V. Jolinson, 63 Tex. 284. bertson v. Cincinnati, 16 Ohio, 574 ; Dean T. Mad.. 

(i) Jadd V. Town of Foi Lake, 28 Wls. 683 J Ison, 9 Wis.402. 

Milwankee Iron Co. T. Hnbbard,:29 Wls. 32. (o) Lewis v. Spencer, 7 W. Va. €89. 

(;•) Seeley v. Westport, 47 Conn. 2^, (ji) Frost T. Flick, 1 Dak. 131 ; Evans v. Gage, 

(*) Thomas V. Gain, 36 Mich. 166. 1 Bradw. 202; Cleghorne T. Postlewaite, 4.'» 111. 

(0 Brewer v. Springfleld, 97 Mass. 1B2î Hanne- 428; Albany Min. Co. v. And. Gen. 37 Mlch. 39^." 

well y. Charlestown, 106 Mass. 360; Williams v. (?) Union Trust Co. v. Weber, 96 111. 346 ; Town 

Détroit, 2 Mich. 660| Henry v. Gregory, 29 ofLemontv. Singer &TaIcottStoneCo.98U1.94. 

Micb. 68. CO Union Trust Co. v. Wçber, 96 III. 346. 

(m) Mhrquette B. Co. r. Marquette, 35 Mlcb. (>) Gage v. Rrans, 90111. 669. 

604. . (OIoreEmlgrant Induat.Sav. Bank,75 N.Y, 

(n)Ottowa v.Walker,2l'lIl. 305; Chicago, B. 389. 

& Q. R. Co. V. Frary, 22 111. 34 ; Barnard T. Hoy t, («) Union Trust Co. T. Wsber, 92 111. 346. 
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on tlie ground that the tax 13 unfair or unjust, unless the f undamental law of 
the land has been violated.(«) 

On Pkofertt not Stjbjeot to Taxation. Where taxes are levied on prop- 
erty whoUy exempt, their collection may be restrained.(t«) But while courts 
of equity will, in many cases, enjoin the collection of a tax sought to be en- 
£orced against property exempt from taxation, yet they will not enjoin the 
collection of the whole tax, because, in determining the valuation of an aggre- 
gate property, exempt property may hâve been included as a factor.(aj) 
Where the only ground of relief is a présent use for religions and charitable 
purposes, a decree restraining the collection of taxes is erroneous.{y) So a 
school-house used and occupied for a boarding-school is not exempt.(0) When 
the board of equalization adds to the return of a tax-payer an item of prop- 
erty not taxable, and directs the eounty auditor to carry the amount so added 
on the duplicate, and assesses against it the rate of taxation paid for gtate. 
Cl u ity, and city purposes, an injunction lies to enjoin the auditor.(a) When 
the board of equalization adds to the return of the tax-payer an item of prop- 
erty not taxable, and directs a person to carry the amount so added on the 
duplicate and assessment against it at the rate of taxation, injunction will lie 
to enjoin the auditor from so doing* ïhat land within the municipal cor- 
poration is used for agricultural purposes, and the pwner derived no beuefit 
from it, is no ground for an injunction. (6) 

Tax on Property of Another. While it Is a gênerai rule that a 
court of equity will not interfère to restrain the collection of taxes, yet it wiil 
not refuse to restrain a tax eollector by injunction, where the party against 
whom he is proceeding is not the tax debtor, and the property is not that on 
which the tax was laid;(c) especially where there is no remedy at law; as 
where the party taxed is insolvent and not ready to respond in damages, (rf) 
Where a party rot the owner or lessee of property, having no taxable interest 
therein, but who is merely in joint use with the owner l'or a compensation, is 
taxed for one-half of its value, the tax will be illégal and levied without war- 
rant of law, and equity will enjoin its collection ;(e) but where a railroad Com- 
pany, having the use of another road, agrées to advance money to the latter 
to pay the taxes, it cannot enjoin tlie collection of Buch taxes, which are 
proper and légal on the assumed ground of its ownership of the property.(/) 

WiTiiouT Authority OF Law. A court may enjoin the co!l3ction of a 
tax, and will exercise its power in ail cases where the tax bas been levied 

(o)L,lnton V. Mayor of Athens, 63 Ga. 688j 7Nev. 392; Morris, etc., Co. t. Jersey City, 1 

Cleghorne T. Postlewaite, 43 Ul. 423;.DaiIing T. Eeas. 227. 

Gunn,60ni.424. (») Hackv. Chicago & A. B. Co. 88 111 352. 

(w) Frost V. Flick, 1 Dak. 131 ; Illinois Cent. B, (y) Beacii v. Shoenmaker, 18 Kans. 147. 

Co. V. McLcan Co. 17 III. 391 ; Lonisyillo & N. Co. (z) Rea ▼. Johniion, 53 Tex. 284. 

V. Gaine, 3 Fed. Kep. 2()6 ; Village of Nunda T. (a) Jones T. Davis, 36 Ohio St. 474. 

Village of Cliryst:il Lake, 79 111. 311; Union (*) Jones v. Davis, 10 Reporter, 123. 

Transp. Co. v. Welier, 96 III. 346; Town of Le. (6) Lfnton T. Mayor of Athens, 53 Ga. 688. 

mont v. Singer & Taloo.t Stone Co. 9i 111. 94; (c) Seeley v. Westport, 47 Conn. 2fl4. Bnt se* 

Kvans v. Gase, 1 BraJw. ail2; Smith v. Osbnrn, Waterhury Sav. Bank v. Lawler, 48 Conn. 243. 

63 Iowa,474 î Washington He'ghts M. E. ChurchT. (i) Deming v. Jones, 72 lU. 78. 

New York, 20 Hun, ^. 7 ; Albany, etc., Min. Co. (e) Irwin v. N. O , ^t. L. & C. E. Co. 91 111. 105. 

T. Aud. Gen. 37 Mich : 71 ; KImball T. Merchants' (/) Archer v. Terre Hanta &, lai. B. Co. 102 III. 

Sav., L. & T. Co. 89 111. 611; State v. Ormsby Co. 493. 
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without authority of \a,vr;{g) or where tliepersons imposingit are not author- 
ized by law;(ft) or where the persons attempting to levy are not offlcers 
de jure or de facto, and unauthorized by law;(j) or where levied by persons 
authorized, but' who transcend their authority, (^■) and exceeded the amount 
authorized by law ;{k) or where the tax waa illegally assessed ;(Z) or assessed 
in conflict with the statate.{OT) Injunction is the proper remedy to prevent 
the sale of real estate for taxes, the levying of whieh is prohibited by law.(w) 
Courts of chancery hâve jurisdiction to enjoin illégal taxes or assesfsments by 
counties, cities, or other tribunals, boards or ofBcers,(o) and such jurisdiction 
is not taken away by the 8tatute.( p) Justices' courts hâve authority to issue 
injunctions in ail tax suits of which they hâve jurisdiction.(g') The amount of 
the tax in dispute is the criterion of jurisdiction. (r) A party seeliing by in- 
junction eç[uitable relief against an alleged unauthorized action of the board 
of equalization, must establish olearly facts showing that the board had acted 
illegally and without authority. («) 

ILLEGAL Taxation. A court of equity will not interfère on the sole 
ground that the statute imposing the tax is unconstitutional ;{t) so where the 
only ground is that the statute annexing the lands taxed to the municipality 
which had levied the tax, was unconstitutional; for if the law was valid, the 
tax was good, and if void, the invalidity was apparent on the face of the as- 
sessment and could not cloud the title. Injunction will not lie where the de- 
fect is patent.{«) Tf the tax is illégal on the face of the proceedings, or to- 
tally void, and carries with it on the record notice of its illegality, no relief 
can be obtained in equity ;(«) but where the assessment on the face of the pro- 
ceedings is valid, and it requires extraiieous évidence to show that it is invalid, 
equity will relieve to prevent a cloud on the title.(zo) So a deed given by a 

(y) Frost ▼. FMck, 1 Dak. 131; Wright T. S. W. («) International & G. N. R. Co. v. Smith Co. M 

Ry. Co. 64 Oa. 783 ; Klmball T. Merchanta* Sav., Tez. 1. 

L. & T. Co. 89 111. 611 ; Union Trust Co. v. Weber, (») Townsend v. New York City, 7? N. Y. 642. 

% ni. 340 s McClure T. Owen, 21 lowa, 133; Web- (u) Cartls v. East Saglnaw,35 Mich. 508 j Town. 

ster T. Baltimore Co. 61 Md. 396j Marion Co. T. «end v. New York City, 77 N. Y. 642 ; Stewart Y. 

Barker, 25 Kan. 268. Palmer, 74 N. Y. 183. 

(A)Albany,etc.,Mln. Co.T.Aad.Gen.37 Mleb. («) Ewlng T. St. Loois, 6 Wall. 413; Hanne. 

391; Evans T. Gage, IBradw. 202. wlnkle T. Georgetown, 16 Wall. 647; Mobile, 

(<) VillageofNnndaT.VillageofChryBtalLake, «te, R. Co. v. Peebles, 47 Ala. 317; Ployd v. Oil- 

79111.311; Union Trust Co. T. Weber, 98 111.346; breath, 27 Ark.676î Robinson T. Gaar,6 Cal.273; 

Town of Lemont t. Singer at Talcott Stone Co. 98 Bucknall T. Story, 36 Cal. 67 ; Stewart t Palmer, 

111. 94 ; Albany, etc. Min. Co. T. And. Gen. 37 74 N. Y. 183; Cox T. Cllft, 2 N. Y. 118 ; Scott T. 

Mich. 391. Onderdonk, 14 N. Y. 9 ; Hatch v. Buffalo, 38 N. 

Q ) Soath Platte Land Co. T. BnfiFalo Co. 7 Neb. Y. 276 ; Newell v. Wheeler, 48 N. Y. 4S6 ; Livings. 

253 ! Village of Nnnda T. Village of Chrystal Lake, ton T. Hollenbeck, 4 Barb. 9 ; Van Rensselaer t. 

79 111. 311. Kidd, Id. 17; Bonton v. Brooklyn, 15 Barb. 376; 

(Si) Town of Lemont v. Singer & Talcott Stons Messerole v. Brooklyn, 8 Palge, 198; Wlgglns t. 

Co. 9b 111 . 94. New York, 9 Palge, 16 ; Van Doren v. Ne w York, 

(OFolkerts v. Powers,42 Mich. 283; Frort T. H. 388; Dean t. Madlson, 9 Wis. 402; Head t. 

Flick, 1 Dak. lâl. James, 13 Wl». 641; Sliepardson V. Millwankoe, 

(m) Hassan T. City of Hochester, 67 N. Y, 628. 28 Wis. 693; Mllwauke» Iron Co. v. Hubbard, 29 

(n) Mecbanlcs' Bank v, City bf Kansas, 73 Ma Wis. 61. 

665. (w) Clark T. Village of Dunkirk, 12 Hnn, 181; 

(o) Llttle Rock T. Barton, 33 Ark. 436. Meth. Epi». Chnrch t. New York, 27 Hun, 297 ; 

( p) Carrothers v. Clinton District, 16 West Va. Temple Grove Semlnary v. Cramer, 33 Hun, 3*» ; 

627. Dows T. Chicago, 11 Wall. 108 ; Hannewinkle v. 

(j) Gonzales T. Llndsay, 30 La. Ann. 1086. Georgetown, 16 Wall. 647 ; Conlson t. Portland, 

(r)Adom3 V. Board of Com'r», McCahon, 241. Deady, 481; Huntington t. Cent. Pac. H. Co. 
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public ofBcer is an apparent eloud, requiring extraneous évidence to remove.(a;) 
Sucli deed is presumptive évidence tliat ail tlie statutory provisions haye been 
complied ■with.(y) Whenever the claim of the adverse party to tbe land is 
valid upon its fece, and it requires extrinsic évidence to establish its invalidity 
and illegality, the court will entertain jurisdictioa in equity.(z) 

Taxes in Pabt Illégal. Courts will not interfère with the collection 
o£ taxes unless they are void, or are levied without autliority,(a) nor restrain 
an extension of a tax on the tax-books unless whoUy unauthorized and void 
in ail its parts ;(6) and not then, unless the tax-payer has paid or tendered such 
taxes as are legal.(e) If a portion of a tax is légal and a portion illégal, if 
the légal can be separated from the illégal, an injunction will not be granted 
to restrain the collection of the entire tax;(d) but if they cannot be separated, 
a sale for the collection of such mixed taxes is void.(e) A bill againsta sheriff 
alone, to enjoin the collection of county taxes, cannot be maintained on the 
allégation that the claims for which the taxes were levied were "in great 
part illégal. "(/) The payment of that portion which is légal, is a condition 
précèdent to the right to maintain the suit.(^) 

Omissions tbom Assessmbnt Koll. TJnlawful exemptions or omissions 
from the assessment rolls will invalidate the whole asBe8sment.{A) Where 
assessors omitted from the assessment property beuefited by tl}e improvement, 
an action may be maintained by one or more persons assessed on behalf of 
themselves and others similarly situated to restrain the enforcement and col- 



2 Sa wy. 603 ; Shell Y. Marlin, 19 Ark. 189 ; Cbap. 
lin T. Holmes, 27 Ark. 414 ; Harmer v. BohDg, 8 
Cal. 384; Webber v. San Francisco, 1 Cal. 456; 
Robinson t. Gasr, 6 Cal. 273 ; Cohen V. Sharp, 44 
Cal. 29; Gage t. Rohrbach, 66 111.262; Gage v. 
BlUlngs, Id. 268; Reed V. Tyler, Id.288; Gager. 
Chapman, Id. 311; Barnett t. CUne, 60 111.203; 
Reed v. Reber, 62 111. 240 ; Lee v. Knggleg, Id. 427; 
Harrison t. Haaa, 26 Ind. 281 ; Lapp v. Morrill, S 
Kan. 678; Leigh y. Everhart, 4 T. B. Mou. 379] 
Conway T. Waverly, 15 Mlch. 257; Palmer v. 
Rlch, 12 Mlch. 414 ; Scofield v. Lanslng, 17 Mich. 
437 ; Kenyon v. Duchene, 21 Mich. 498; Wellerv. 
st. Paul, 5 Minn. 95 ; Morrison t. St. Faol, 9 Minn. 
108 ; Lockwpod V. St. Louis, 24 Mo. 20 ; Fowler 
V. St. Joseph, 37 Mo. 228; South Flatte Land Co. ▼. 
Bnffalo Co. 7 Neb. 263 ; Morris Canal Co. v. Jersey 
City, 1 Béas. 227 ; Moera v. Smedley, 6 Johns. Ch. 
28; Pettit v. Shephard, 6 Paige, 493; Oatley v. 
Tru.stees, 6 Paige, 262 ; Van Doren v. New York, 
9 Paige, 388 ; Hanlon v. Supervisors, 57 Barb. 283 ; 
Scott V. Onderdonk, 14 N. Y. 9 ; Hey wood v. Bnf- 
falo, Id. 634; Ward v. Dewey, 16 N. Y. 619; 
Hatch V. Bnffiilo, 38 N. Y. 276 ; Allen v. Buffalo, 
39 N. Y. 386 j Crooke t. Andrews, 40 N. Y. 647; 
Overlng v. Foote, 43 N. Y. 290; Newell T. 
Wheeler, 48 N. Y. 486; Dean T. Madison, 
i Wis. 402; Weeks v. Milwaukee, 10 Wis. 242; 
Jenkins t. Rock Co. 15 Wis. 11; Mitchell v. 
Milwaukee, 18 Wi.s. 92 ; Crane y. Janesvllle, 20 
Wis. 305 ; Grimmer y. Sumner, 21 Wis. 179 ; Ham- 
Jlton y. Fond du Lac, 25 Wis. 490; Sieg^l. t. 
biitagami» Co. 26 Wis. 70; Judd v. Fox Lake, 28 



Wis. 683; Sbepardson y. Milwaukee, Id. 693 ; Wels 
T. GroBVenor, 31 Wis. 681. 

(i) Beach V. Hayes, 58 How. Pr. 17, 

(y) Beach v. Hayes, 53 How. Pr. 17. 

(ï) Lewis V. City of Buffialo, 1 Sheld. N. Y. Su- 
per, et. 80. 

(o) Ottawa Glass Co. V. McCaleb, 81 III. 656. 

(») Ottawa Glasa Co. T. McCaleb, 81 III. 656. 

(c) Ottawa GlasB Co. y. McCaleb, 81 111. 556. 

(d) Burlington & Mo. Riv. E. Co. v. York Co. 7 
Neb. 487 ; Mesker v. Koch, 76 Ind. 68. 

(«) Shattnck v. Daniel, 62 Misa. 834. 

(/) Beck V. Allen, 63 Miss. 143. 

(y) Twombly v. Kimbrongh, 34 Ark. 469 ; 
Adams v. Castle, 30 Conn. 404 ; O'Kane t. Treat, 
26111.657; TaylorT.Thompson,42I11.9; Briscoe 
V. AUison, 43 lU. 291 ; Reed v. Taylor, 66 111. 288 ; 
Barnett v. Cline, 60 111. 205; Harrison v. Haas, 26 
Ind. 281 ; Boseberry v. Hnff, 27 Ind. 12 ; Board 
of Com'rs V. Elston, 32 Ind. 271; Morrison v. 
Hershlre, 32 lowa, 271; Shelton T. Dunn, 6 Kan. 
128; Conway v. Waverly, 16 Mlch. 257; Palmer 
V. Napoléon, 16 Mich. 176; Frazer v. Siebern, 16 
Ohio St. 614 ; Hersey v. Milwankee, 16 Wis. 185; 
Bond y. Kenosha, 17 Wis. 284 ; Myrick t. La 
Crosse, Id. 442; MlllsT. Johnson, Id. 698 ; Mills T. 
Charleston, 29 Wis. 400 ; Dean v. Borschsenins, 30 
Wis. 236. 

(A) New Orléans v. Fourchy, 30 La. Ann. 910 ; 
People T. MeCrevy, 34 Cal. 32; Mnscatine v. 
Rallroad Co. IDlU. 542; Insurance Co. v. Yard, 
17 Pa. 339; Morrison v. Larkin, S6 La. Ann. 702j 
Illinois Cent. B. Co. y. McLeau Co. 17 111. 291. 
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lection of the same;(^ and the payment of part of the assessment will not 
prevent suit to restrain further prosecution.(/) Accidentai omissions of piop- 
erty from the assessment roll, or omissions though purposely made under a 
mlstake of law, and in the belief that thé omitted property is not taxable, is 
no ground for enjolning the collection of the tax upon the property which is 
assessed.(/t) One whose assessment is increased by an unauthorized omission 
of lands of another, may maintain an action against the cily to restrain the 
enforcement of the assessment ;(Z) but where the proof merely shows that in 
the assessment of property in the city there was an undervaluation in a few 
cases, it is not sufflcient to vitiate the whole assessment. (w) 

Eeeoes and Ibeegulaeitibs. a court of equity will not interfère to cor- 
rect an erroneous assessment and enjoin the collection of taxes thereon.(?i) 
The remedy at law in such cases is deemed exclusive.(o) There will be no 
judicial interférence on account of irregularities in thereturn or assessment ;{p) 
as for a failure to return the assessment roll to the eounty clerk in time.(?) 
So a mère informality, which does not affect a substantial right, in no way 
invalidâtes the tax ;(r) as in the mère form of the assessment,(s) or a misde- 
scription or irregular entry in the tax li3t,(f) or the omission of an oflicer to 
do his duty.(M) But if the tax has been certified by mistake by the clerk to 
hâve been voted, when in f act the proposition was defeated, equity will restrain 
its collection.('») A mère irregularity, either in making valuation or levying, 
will not vitiate unless it substantially affeets the justice of the tax,(w) or unless 
fraudulently done,(a;) or unless property is doubly taxed ■,(y) but the collection 
of taxes on the capital stock of corporations, over and above the value of its 
taxable property, will not be enjoined as double taxation,(2) or unless a party 
is denied a légal right, as the right to work out a poil tax ;(a) but a failure of 

(0 Clark T. village of Dunklrk, 12 Hun, 161; Gowan, 69 Ga. 805 ; Georgla M. L. Ass'n r. Me- 

Kennedy v. City of Troy, 14 Hun, 308. Gowan, H. «11 s Stockle v. Sllsbee, 41 Mich. 615 j 

(y ) Clark V. Village of Dnnkirk, 12 Hun, 181 ; State Cent. R. Co, v. Mutchler, 41 N. J. L. 96 ; 

Kennedy v. City of Troy, 14 Hun, 308. Schofield t. Watkins, 22 111. 66 ; Chicago, B. & Q. 

(*) Burlington & Mo. Riv. R. Co. v. Saline Co. R. Co. v. Frary, 22 111. 34; Munson T. Minor, Id. 

12Neb.324; Burlington & Mo.Riv.R.Co.T.Sew- 594; Metz v. Anderson, 23 111.463; Du Page Co. 

ard Co. 10 Neb. 211. v. Jenks, 65 lU. 276. 

(0 Hassen V. City of Rochester, 65 N.Y. 619; S. (?) Burlington & Mo. Riv. E. Co. T. Saline Co. 

C.eLans. 186. 12Neb.396. 

(m) Marshall T. Benson, 48 Wis. 658, (r) Burlington & Mo. Elv R. Co. t. Lancaster 

(n) State Ratlroad Tax Cases, 92 D.S.613; Co 12Neb.324; People v. Aasessors of Brooljlyn, 

Powers T. Bowman, 63 lowa, 359 ; Chicago, B. & 16 Hun, 196 ; State Cent. R. Co. T. Mutchler, 41 N. 

Q. R. Co. T. Sidons, 88 III. 320; Bnrke v. Speer, 69 J. L. 96. 

Ga. 353 ; Decker v. McGowah, 69 Ga. 805 ; Geor- (») State t. N. J. E. Co. 41 N. J. L. 235. 

gia Mut. L. Ass'n v. McGowan, Id. 811; Mer- (f) George v. Dean, 47 Tex. 73. 

chants' B. & L. Ass'n v. Peter, 63 Ga. 351; («) Matter of Pinckney, 29 Hnn, 474; Bnrt v. 

Thatcher y. People, 79 111. 697; Purrlngton v. Feo- And. Gen. 39 Mich. 126. 

pie, 79 111. 11 ; Morrill V Douglaas 17 Kans. 293; (b) Catlrell v. Lowry, 45 lowa, 473. 

Beers v. People, 83 m. 488. (w) Law v. People, 87 III. 3S5 ; Sioux City !t St. 

(o) Maclot V. Davenport, 17 lowa, 879; CouUn P. R. Co. v. Osceola Co. 46 lowa, 168. 

T. Seaman, 22 Cal. 646; Emery y. Bradford, 29 (i) Gage v. Evans, 90 111. 669. 

Cal. 76;NoIanT. Eeese,32CaI. 484; ChambersT. (y) Union Trans. Co. T. Webber, 96 111.346; 

Satterlee, 40 Cal. 497; Windsor v. Field, 1 COnn. Corn. v. Sup'is of Colby, 29 Pa. St. 121; Sav. & L. 

279; Peorlav.Kldder, 26 111.351; Deane v. Todd, Soc. V. Anstln,46 Cal. 415. 

22 Mo. 90 ; Hughes v. Kline, 30 Pa. St. 280. See (ï) Danville Lumber, etc., Co. v. Parts, 88 111. 

State T. Baxter, 36 N. J. L. ISS; State v. Mayor, 463, 

Id. 288. (o) Miller T. Gorman, 38 Pa.St.309; SioniCtty 

(;)Burke v.Spear, 59 Ga. 3S3; Decker v Me- ftSt. P. B.Co. T. Uiiceola Co. 45 lowa, 163. 
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the road supervîsors to give notice of the time when and place where the road 
tax will be worked out, does uot invalidate the tax on the lands of a non-resi- 
dent.(6) It must appear that equity alone can give redress,(c) and that the 
assessment is illégal and void as distinguished from irregular.(d;) 

Kemedy AT Law. Equity will not reatrain the collection of a tax wheri 
there is a fuU and adéquate remedy at law,(e) even though fraud be alleged 
in the bill;{/) and al though the levy ia on real estate, except in extrême 
cases.(gr) The party seeking relief in equity muât be without a légal remedy, 
or the remedy must be practically useles3.(A) A court of equity will not enjoin 
a tax collectorwhothreatensto seize personal property without lawful author- 
ity, as such seizure would be mère trespass, remediable in a court of law ;(i) 
and if a défense in a tax suit is available at law, equity will not enjoin.(i) 
There is no remedy in equity when the state statute provides a remedy for 
illégal assessments ;(&) and the fact that the remedy provided by statute may 
be inadéquate, does not justify judicial interférence, (Z) as it is in the discré- 
tion of the législature to provide the mode of assessment, and the exercise 
of that discrétion is not reviewable in the courts.(wi) Where a mode is pre- 
scribed, and a tribunal established by law to provide against an illégal tax, 
complainant hàs a f uU and adéquate remedy at law.(w) 

Excessive Valuation. Excessive valuation alone will not be sufflcient 
to warrant the interférence of a court of equity. (o) Courts of equity canuot 
couvert themselves into assessors for purposes of taxation and reassess in 
every case where the assessor has erred in his judgment as to the value of 
property, even if the tax-payer has notified the assessor that the true value is 
less than that fixed in the assessment, and the collection of the tax will not 
be enjoined merely because of an erroneous judgment in the valuation of 
property, or for a mistake in deducting the proper amount of exemptions 
where no fraud is shown.(^) When the inequality of valuation is the resuit 
of a statute of the state designed to discriminate Injuriously against any elass 
of persons or species of property, the court will grant appropriate relief, (y) 

Excessive Assessments. The collection of a tax will not be enjoined, 
although the assessment is alleged to be excessive of the amount authorized 

(i) Burlington & Mo. Riv. R. Co. v. Lancaster -worth. i Col. BSOj Magee v. Denton, 6 Blatchf. 

Co. 4 Neb. 293. 130; Weaver r. State, 39 Ala. 635! Dodd v. Hart- 

(c) Chicago, etc., R. Co. v. Siders, 88 III. 320. ford, 25 Conn. 232; Missouri Riv. etc., R. Co v. 

(d) City of Delphi X. Bowen, 61 Ind. 29 ; Bank Wlieaton, 7 Kans. 232. 

V. Waters, 12 Reporter, 292. (0 Warren v. St. Panl, 4 Law & Eq. Eep. 566. 

(0 Hewitt's Appeal, 83 Pa. St. 55; Brown v. (m) King v. Portiand City, 2 Or. 146. 

Concord, 68 N. H. 376j Sav. Bank v. Portsmonth, (n) Brewer v.Sprlngfleld, 97MaSB. 152;Brook. 

52N.H.17;Taylor v.Secor.U.S.Sup.Ct.Oct.T. lyn v. Messerole, 26 Wend. 132; Woodward V. 

1875; Hagenbuch T. Howard, 34 Mich. 1; Mears Ellsworth, 4 Col. 581; Meth. Epis. Chnrch T. 

T. Howarth, 34 Mich. 133. New York, 66 How. Pr. 57. 

(/)Hagenbuchv. Howard, 34 Mich. 1. (o) Evans T. Gage, 1 Bradw. 202; Pacific 

is) Rowland v. First School-dist. 42 Conn. 30. Hôtel Co. v. Lleb, 83 111. 602; Woodman v. Ely, 2 

(It) Clarke v. Ganz, 21 Minn. 287. Fed. Rep. 839. 

(0 Baldwin v. Tucker, 16 Fia. 298; Price v. (p) Traders' Ins. Co. v. Farwell, 102 111. 13. 

Kramer, 4 Col. 646. (?) People v. Weaver, 100 V. S. 639; Fnlton T. 

0) Archer v. Terre Hante & Ind. R. Co. 102 111. Nat. Bank, 101 U. S. 143 ; Cummlng r. Nat. Bank, 

493. Id. 133 ; Nat. Bank v. Klmball, 2 Morr. Tran» 

(ft) Heckman v. New York City, 29 Hun, 690; 463. 
Green v. Mumford, 6 R. 1. 472 ; Woodward v. Elis- 
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by law,(r) the remedy in such case being given by statute.(6) Where a person 
claims that the assessnient of taxes was excessive, but failed to apply to the 
board of appeals to hâve the error corrected, and no excuse given for his f all- 
ure to apply at the proper time, the courts cannot interfère to stay the collec- 
tion of the tax,(i) unless made excessive from corrupt and malicious mo- 
tives ;(w) and it wili not interpose unless clearly shown that the tax is 
inéquitable and against conscience. (■») Where the excess in the taxes is 
easily ascertained, the court will restrain the collection of such excpss {w) 
Injunction in such case is the proper remedy, but before the writ is granted 
the court shouldrequire the complainant to payso muoh of the tax as.he con- 
fesses to be due.(a!) The party seeking an injunction should pay so much of 
the tax as it can plainly be seen he ought to pay. He cannot be permitted to 
enjoin the collection because his tax is in excess of what is just and lawful, 
so as to screen himself from any tax at ail, until the précise amount is ascer- 
tained by a court of equity.(y) If any part of a tax is légal, that part must 
be paid before the party will be heard to complain of an illégal portion.(0) 
The gênerai mie is that the bill of injunction will not be sustained unless the 
portion properly coUectible is paid or tendered.(a) And the bill is defective, 
ev«n if it states grounds for relief, where it fails to aver a tender of the 
amount admitted to be legally due ;(6) and it is not sufficient to allège that he 
is " willing," or «that he has paid it into court." (c) It should be shown, as 
near as possible, what part is just and what part is unauthorized, and that 
which is just should bepaid as a condition of obtaining the relief sought;(d) 
for without tendering what he ought in equity to pay, he will be liable for 
costs, but if he ofiers to pay it, his bill ought not to be dismissed, as he has a 
right to judgment for the remainder.(«) — [Ed. 

(r) Osborne Co.T. Blake, 19 Kans. 299; Power» Hobbard, 29 Wls. 61; Repnbllc Lifo Ins. Co. y. 

V. Bowman, 53 lowa, 359. PoUak, 7 Chl. Leg. NewB, 367. 

(.) Kimber v.Schnylkill,20Pa.St.366iHugheg (b) Stokes T. Knarr, 11 Wls. 889; Deaav.GIea. 

V. Kline, 30 Pa. St. 227 ; Everett's Appeal, 71 Pa. son, 16 Wls. 1. 

St. 216 ; HntchinBon v. Pittsburgb, tz Pa. St. 380. - (w) TruU v. Com'rs of Madison, 72 N. C. 388. 

See ClBghorne v. Postlewaite, 43 lU. 428; Darllng (i) Overall v. Rnenzl, 67 Mo. 203 ; London v. 

V. Gnnn, 50 m. 424. Town of Wilmington, 78 N. C. 109 ; Second Nat. 

if) Johnson v. Roberts, 102 lU. 655j Meyer v. Bank v. Kimball, 2 Morr. Trans. 463. 

Rosenblatt, 8 Mo. App. 602; Kittle v. Shlrvin, 11 (y) Gorman Nat. Bank T. Kimball, 16 Blatchf. 

Neb. 66; Meth. Epis. Church v. New York, 65 398; S. C. 12 Fed. Rep. 96, note; State Railioad 

How. Pr. 67; Houston & Tex. H. Co. v. PreBldlo Tax Cases, 92 U. S. 675; Pelton v. Nat. Bank, 101 

Co. 63 Tel. 618. See MatterofMt. Morris Square, U.S. 143; Cummings v. Nat. Bank, Id. 163; Will. 

2 HUl, 14 ; Stafford v. Albany, 6 Johns. 1 ; Matter iams v. Weaver, 100 U. S. 589 ; Merrill v. Humpli. 

of Beekman St. 20 Johns. 269; Matter of Canal rey,24Mich. 170; Frazerv.Siebern.lBOhioSt 611. 

St. 11 Wend. 154 ; Matter of Canal and Walker (») San José Gas Co. t. January, 67 Cal. 614; 

Sts. 12 N. Y. 406; Pétition of Eager, 46 N. Y. 100; Hnnt v. Easterday, 10 Neb. 165. 

Western R. Co. v. Nolan, 48 N. Y. 613; Gravel (o) Mobile & O. R. Co. v. Moseley, 62 Miss. 127 ■ 

Road Co.T. Black, 3JInd. 468; Holton T. Bangor, Mullekin T. Keeves, 71 lud. 281; Hagamau y 

23 Me. 264 ; Stlokney t. Bangor, 30 Me. 404 ; Gil- Clark Co. 19 Kans. 394 ; Worther v. Bartgett, 33 

Patrick T. Saco, 67 Me. 277; Richardson v. Scott, Ark. 496 ; Litchtield v. Webster Co. loi K. S.m- 

47 Miss. 236; Kimber v. Schuylkill, 20Pa. St. 366; Durfee v. Murray, 7 Bradw. 213. ' 

Hoghesv.Kline, 30Pa.St. 227: Wharton v. Bir- . (I.) Johnson v. Roberts, 102 111.653; Connors t. 

mingliam, 37 Pa. St. 371 ; Clinton School-dist. Ap- Détroit, 8 Reporter, 335; Jones v. Uavis, Id. 122. 

peal, 66 Pa. St. 316; Stewart v. Maple, 70 Pa. St. (c) Parmley v. St. Lawrence, St. P. & Mo. P. R. 

821; Everett'8 Appeal, 71 Pa. St. 216; Connty Co. 3Dill.25. 

Court V. Marr, 8 Hamph. 634. (i) Wilson v. Weljer, 3 Bradw. 126. See State 

(«) Albany, etc., R. Co. v. Canaan, 16 Barb. Raiiroad Tax Cases, 92 P. S. 676. 

244; Merrill v. Humphrey, 24 Mich. 170; Lefferts (e) Connors v. Détroit, 41 Mich. 128. See Rio 
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In re Charles B. & James C. MoVay, Bankrupta. 

iDUtriet Court, W. D. Pennsyhania. 1882.) 

1. Bankbuptcy— Distinct Debt — Appropriation of Secueities op Bankbitpt. 

The bankrupts, who were bankers, prooured B. to become surety on their bond 
to a depositor, and for B. 's indemnity gave him certain of their bills receivable. 
The next day they borrowed froni B. marketable securities to raise money, and 
delivered to hlm securities owned by them. In both transactions B. 's assistance 
was gratuitous, and to aid the bankrupts in their business at a time of gênerai 
financial stringency. A set-ofl existed against one of the bills receivable, which 
the bankrupts had overlooked. Held, that in the absence of any express re- 
striction as to their use, B. had the right, as against the assignée in bankruptcy, 
to appropriate the second lot of securities to reimburse himself from loss 
occasioned by the set-oS against the flrst lot. 

2. Bamb— Cohtest bt Assignes!. 

If the assignée desired to contest B.'s right to make such appropriation, hit 
proper course was to sue hlm, and he could not hâve the controversy deter- 
mined coUaterally and in a summary way by objecting to B.'a proof of a dis- 
tinct and independent debt. 

In Bankruptcy. 

Sur issue, certifled by register inio court for détermination, upon 
application to re-examine claim proved by D. W. C. Bidweli. 

S. Schoyer, Jr., for Bidweli. 

John M. Kennedy, for assignée. 

AcHBSON, D. J. The bankrupts were bankers in the city of Pitts- 
burgh. On September 30, 1873, they gave a bond to the commis- 
sioners of Ellsworth avenue to secure them on a deposit of $25,- 
668.47. Bidweli was surety on this bond, and for bis indemnity 
the bankrupts on said date gave him certain of their bills receivable, 
aggregating $26,000. The next day (October 1) the bankrupts bor- 
rowed from Bidweli available securities amounting to $28,910, which 
they desired to use for the purpose of negotiating a loan in the east, 
and delivered to him local securities to the amount of $30,400. In 
both thèse transactions Bidweli acted without pecuniary considéra- 
tion or recompense, and entirely from motives of friendship to the 
bankrupts. The bankrupts suspended payment and closed their 
doors on November 7, 1873, and on the first of December foUowing 
filed their pétition in bankruptcy. On November 28, 1873, they re- 
turned to Bidweli the securities they received from him, but left in 
bis hands their own cscurities, and Bidweli continued to hold them 
untD. after the bankruptcy. On December 2, 1873, the Ellsworth 
avenue commissioners entered judgment on the bond against Bid- 
weU, who paid them in discharge thereof $26,123.35. Owing to a 
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set-off exîstîng against one of the bills receivable, he realized out of 
the securities delivered to him on September 30th, $23,923.53, only. 
After the appointment of the assignée in bankruptcy, Bidwell re- 
turned to him ail the securities he received from the bankrupts on 
October Ist, except two negotiable promissory notes which he eol- 
lected, paying of the proceeds to the assignée, on January 9 and 
and March 4, 1874, $5,790.90, and retaining $2,389.06, which he 
applied to make himself whole on the Ellsworth-avenue debt. 

The claim proved by Bidwell is based upon a deposit account en- 
tirely separate and distinct from the transactions above stated. The 
proof is regular in form and correct in amoant, and confessedly the 
debt is a just one. The only ground updn which the assignée seeks 
to hâve the proof expunged is that the securities which appertained 
to the transaction of October 1, 1873, retained by Bidwell, were as- 
sets belonging to the estate in bankruptcy, and that until he fuUy 
Burrenders to the assignée the proceeds, he bas no right to prove a 
debt or receive dividends. 

The issue formed under gênerai order No. 34, and certified by the 
register, présents for détermination the foUowing questions, viz. : (1) 
Has Bidwell the right to retain $2,389.04, of the securities he re- 
ceived in the transaction of October 1, 1873, to reimburse him for 
his loss on the securities he received in the transaction of September 
30th ? (2) Is the assignée entitled to a re-examination of the claim 
proved by Bidwell upon his deposit account, for the purpose of ex- 
punging the same because of his détention of said money ? 

1. If it be conceded that the case is not strictly one of "mutual 
crédits," -within the provisions of the bankrupt law as expounded by 
the cases of Rose v. Hart, 8 Taunt. 499; 2 Smith, Lead. Cas. 293; 
Young v. Bank of Bengal, 1 Moore, G. P. 150; and Ex parte Whiting, 
In re Dow, 14 N. B. E. 307; still I am of opinion that the creditor 
hère, under the spécial oircumstances, had the right to use the secu- 
rities which came into his hands on October Ist, to make good the 
deficiency on those he received the day previous. The two transac- 
tions were not only nearly contemporaneous, but wer-e intended to 
Bubserve a common purpose, viz., to aid the bankrupts in their busi- 
ness at a time of gênerai financial stringency. In both instances 
BidweU's aid was gratuitous on his part and whoUyfor the benefit of 
the bankrupts. The évidence discloses that when he signed the bond, 
on September 30th, the intention was to fully indemnify him, and it 
was then supposed the bills receivable handed him were ample for the 
purpose. The bankrupts seem to hâve overlooked the fact of the 
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existing set-off, and Bidwell was ignorant in respect to it. What, then, 
was the plain duty the bankrapts owed Bidwell ? They were under 
the highest moral and légal obligation to f urnish him additional secu- 
ritj to proteet him agaitist the set-off. The succeeding day the bank- 
rupts applied to him for further assistance, and he accorded it, receiv- 
ing the second batch of securities, Now, while thèse latter securities 
were not then expressly made applicable to Bidwell's indemnity in 
the previous transaction, it is also true that they were not in terms 
restricted to the second transaction. There was, indeed, at the time 
no express agreement on the subject. In the absence of an express 
restriction as to their use, I think it would shock the moral sensé of 
most men to hold that the bankrupts or their assignée could redeem 
the second lot of securities without indemnifying Bidwell from loss 
on account of the set-off which existed against the first. 

2. But if I am wrong hère, I am nevertheless of the opinion that 
the assignée has shown no good reason for expunginjg Bidwell's proof 
of claim. The proof is entirely regular, and the claim for an admitted 
debt, which has i^o sort of connection with the transactions of Sep- 
tember 30th and October 1, 1873, or either of theni. When the 
bankrupts, on November 28, 1873, delivered to Bidwell his securi- 
ties, they left in his hands their own. He testifies it was then 
expressly understood he was to hold those of October Ist for his 
indemnity against the Ellsworth-avenue debt, and unless this was 
80, it is difficult to explain the conduct of the parties. Bidwell's 
rétention of the $2,389.04 was under a claim of right openly avowed, 
ànd his application of that fund was kn own to the assignée as early 
as March 4, 1874. If the assignée desired to contest Bidwell's right 
to make that application, he could only do so by bringing a suit. He 
could not bave the controversy determined collaterally and in a sum- 
mary way by objecting to Bidwell's proof of a distinct and indépend- 
ant debt. In re Forhes, 5 Biss. 611 ; In re HoUand, 8 N. B. E. 
190, 192. Where a créditer has two disconnected claim s, he may 
prove and receive dividends as to the one on which he has received 
no préférence, without surrendering an illégal préférence received on 
the other. In re Richter, 4 N. B. E. 221; In re HoUand, supra. 

Having reached the above conclusions, it is not necessary to con- 
sider a third question which the issue présents. 

And now, September 9, 1882, the first and second questions cer- 
tified by the register are determined in favor of D. W. G. Bidwell, 
and the application of the assignée to hâve said creditor's proof of 
claim expunged or diminished is denied. 
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Speino and others v. Domestio Sewikg-Maohine Co. 

{Circuit Court, S. New Jersey. August 16, 1882.) 

L Patent Cases— Equitt Pkacticb— REHBAKiNa. 

After interlocutory decree and order of référence to a master for an ancount, 
rule to show cause why the decree should net be opened and a reliearmg 
ordered, granted. 
2. Samb— GKOtufDS FOB Rblibf. 

In order that the court may hâve Jurisdiction In equity, the complainants 
not being entitled to an injunction, some other ground for> équitable relief 
must be disclosed in the bill besides a naked account for profits and damages. 
8. Jubisdiction— Want of— Objection at any Btasb of Pbocebdings. 

Although the question of jurisdiction was not raised in the pleadings or ad- 
verted to on the final hearing, it is never too late, during the pendency of the 
proceedings, for thé court to examine into its right and power to make a decree 
or enter a judgment in a case. 
4. Bamb— Whbn Cotjbts will Dbcune. 

In the fédéral courts, especially, where jurisdiction rests solely upon the 
facts, which appear in the record of the suits, it has long been the practice of the 
judges, at any stage of the proceedings, »ua sponte, to décline jurisdiction, and 
dismiss the case, when the want of authority to act becomes apparent. 

6. Remédies— CoNctTBBBNT — At Law and in Equitt. 

To entertain a suit in equity, when the party has a plain and complète rem- 
edy at law, is to deprive the défendant of his constitutional right of trial by 
jury. Kotwithstanding section 723 of the Revised Statutes, there remains a 
limited range of cases in which équitable jurisdiction continues to be exercised 
concurrently with that at law. The remedy at law, although existing, seems 
less practical and less efficient to the ends of justice, and its prompt adminis- 
tration, than the remedy in equity. But where complainants are not entitled 
to an injunction, having an adéquate remedy at law, the "ourt in equity has no 
jurisdiction. Root v. Lake Shore, etc., R. Co. 21 O. G. 1112, followed. 
6 Patents— Damages fob Past Infbingemkhts — Joint Ownees. 

Actions may be maintained by joint owuers of a patent, who hâve not trans- 
ferred their claims for damages and profits, to recover past damages for in- 
fringement within the period of time of their ownerahip, though when the suit 
was instituted neither of the joint owuers had any interest in the title to the 
patent. 

7. Samb— Who mat Rkoovbk— Injunction. 

Section 4919 of the Revised Statutes includes not merely an interest in the 
title of a patent, but in the damages, and not as patentée only, but as assignée 
as well. Semble, that the assignée of a part interest in a patent and accrued 
damages may, during the life of the patent, in a suit for damages brought in 
his own name, obtain an injunction against future infringement. 

8. Bamb — When not Gbanted. 

Where a bill for profits and damages was for a period ending in 1876, com- 
plainants were not entitled to an injunction, the bill being filed la 1879, and 
before the expiration of the patent. 

On Application for Eehearing. 
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George E. Betton and George 8, BoutweU, for compliamants. 

John Dane, Jr., for défendant. 

Nixon, D. J. An interlooutory decree was entered in thé above- 
stated case, in favor of the complainants, on the twenty-second day 
of May, 1882, and an order of référence madeto the master for an 
account. The défendant company now cornes in and asks for a raie 
upon the complainants to show cause why the decree should not be 
opened and a rehearing ordered. Four reasons are assigned for such 
an order, the first and second of which are f ri volons, but the third 
and fourth seem to bave merit. The third raises tbe question of the 
■want of jurisdiction of the court in equity, in view of the récent dé- 
cision of the suprême court in Root v. L. S. é M. S. Ry. Co. 21 
0. G. 1112; and the fourth présents évidence of the existence and 
publie use of a machine in Watertown, Connectieut, prior to the date 
of tbe complainants' invention, -which, if true, suggests very grave 
doubts in regard to the novelty of the complainants' patent. 

The patent in controversy was originally issued to Charles and 
Andrew Spring, as their joint invention, for the period of fourteen 
years from the tenth of May, 1859. At the expiration of the term 
its life was extended for seven years from thé tenth of May, 1873. 
Tbe complainants, Charles Spring and John F. Wood, were its owners 
from May 12, 1873, to December 23, 1876, and the présent suit was 
brought to recover profits and damages for its infringement by the 
défendant company during that period. On tbe twenty -third of 
December, 1876, Charles Spring assigned bis interest to the Howe 
Machine Company, and there is another action pending hère against 
the same défendant in favor of Wood and the Howe Machine Com- 
pany for infringement since that date, and which bas not yet been 
brought to final hearing. It is évident from this statement that the 
only claim which the complainants can maintain in this suit are the 
profits which they lost and the damages they sustained from the de- 
fendant's infringement during their joint ownership from May, 1873, 
to December, 1876. The patent had not expired, indeed, when the 
bill was filed, as was the case in Root v. Ry. Co., supra; but thèse 
complainants, in a bill for damages and profits ending in 1876, were 
not entitled to an injunction restraining the défendants from infringe- 
ment in 1879. Considering the peculiar relations of thèse complain- 
ants to the patent, and remembering that they expressly limited theii 
demands, in their bill of complaint, for the profits and damages to the 
date when Charles Spring transferred bis interest to the Howe Ma- 
chine Company, it would seem that they had a plain, adéquate, and 
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complète remedy at law to recover ail that they were permitted to 
ask for in this suit. Not being entitled to an injunction, some other 
ground for équitable relief must be disclosed in the bill be aides a 
naked account for profits and damages, in order to give the court 
jurisdiction in equity. 

But, without expressing at this time any opinion on the subject, 
there is enough in the second and fourth reasons to justify a rule to 
show cause why the deoree should not be opened, and it is granted 
accordingly. To promote the convenience of counsel, the court 
agreed that the rule to show cause might be argued on briefs. Thèse 
hâve been submitted, and hâve had careful examination and consid- 
ération. The rule to show cause why a rehearing should not be had 
was granted on two allégations : (1) that the court, sitting in equity, 
bas no jurisdiction over the case; (2) because the défendants were 
prepared to prove, by newly-discovered évidence, that the complain- 
ants' patent had been anticipated. 

1. The question of jurisdiction was not raised in the pleadings or 
adverted to on the final hearing. It bas been suggested now, in view 
of the récent décision of the suprême court in the case of Boot v. L. 
S. d M. S. Ry. Co. 21 0. G. 1112. The learned counsel for the 
complainants, confounding the question with the one of the want of 
proper parties to the bill of complaint, bas entered into a long argu- 
ment to show that the objection cornes too late. But it is never too 
late at any time, dnring the pendency of the proceedings, for the 
court to examine into its right and power to make a decree or enter 
a judgment in a case. In the fédéral courts, especially, where there 
is no presumption in favor of jurisdiction, but where it rests solely 
upon the facts which appear in the record of the suits, [Ex parte 
Smith, 24 U. S. 456,) it bas long been the practice of the judges, at 
any stage of the proceedings, sua sponte, to décline jurisdiction and 
dismiss the case, when the want of authority to act becomes appar- 
ent. They do not wait for the question to be raised by demurrer or 
answer or plea, or to be suggested by the counsel. And they pur- 
sue this course for obvions reasons. It is not merely a matter of the 
form of procédure. To entertain a suit in equity, when the party 
bas a plain and complète remedy at law, is to deprive the défendant 
of bis constitutional right of trial by jury. The late Justice Bald- 
win, of this circuit, disousses the subject with much ability and re- 
search, in the case of Baker v. Biddle, 1 Bald. 394. See, also, the 
more récent cases of Hipp v. Babin, 19 How. 278; Lewis v. Cocks, 
23 Wall. 466; Dumont v. Fry, 12 Fed. Kep. 21. 
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There are a number of subjects over which courts of law and 
equity hâve a concurrent jurisdiction. Notwithstanding the provis- 
ions of section 723 of the Eevised Statutes, which prohibit suits in 
equity in either of the courts of the United States, in any case where, 
a "plain, adéquate, and complète remedy" may be had at law, there 
remains a limited range of cases in which the jurisdiction continues 
to be exercised concurrently, for the reason that the remedy at law, 
although existing, seems less practicable and less efficient to the ends 
of justice and its prompt administration than the remedy in equity. 
Boyce's Ex'rs v. Grundy, 8 Pet. 215. 

The single question which we bave to consider is, bave the com* 
plainants set forth such a state of facts as entitle them to équitable 
relief; or bave they a plain, adéquate, and complète remedy at law? 
In granting the rule to show cause, I stated thèse facts with suffi- 
cient fullness to enable any one to understand the relations which 
the complainants sustain to the patent. Charles Spring, one of the 
oomplainants, was the absolu te owner of the undivided one-half of 
the patent sued on from May 12, 1873, to December 23, 1876, when 
he transferred the légal title to the Howe Machine Company, but re- 
served bis interest in the damages and profits for ail infringements 
anterior to that date. George E. Betton, the assigner of John P. 
Wood, the other complainant, owned the remaining half during that 
time; but when he assigned to Wood bis title, on the twenty-first 
of April, 1879, he included in the transfer ail his claims for dam- 
ages and profits which had accrued to him before the date of the 
assignment. If he had not included thèse claims in the transfer, the 
action, nevertheless, would bave been maintainable in the joint 
names of Spring and Betton, and they would bave been entitled to 
recover the past damages for infringement within the period of time 
specified, although neither of the actors, when the suit was insti- 
tuted, had any interest whatever in the title to the patent. See 
Moore v. Marsh, 1 Wall. 615. 

But did Wood acquire such an interest in the past damages and 
profits, by.the assignment from Betton, that he could bring suit in 
his own name for their recovery ? Doubtless he could not hâve done 
80 if the elaim for damages had been divorced from the ownership of 
the letters patent, and had been assigned independently of and not 
as an incident to the title. Such a claim, standing alone, is a mère 
chose in action, and at common law no suit could be maintained 
thereon in the name of the assignée. But such a difficulty bas been 
V.13,no.9— 29 
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remedied by statute in a nnmber of thé states, and the provisions of 
section 4919 of the ReVised Statutea seem broad enougb to bring tbe 
présent case within tbeir scope and design. It is there enacted tbat 
damages for the infrihgeîneût of any patent may be recovered by 
action in the case, in tbô name of the party interested either as pat- 
entée, assignée, or grantee. Interested in what? Nbt merely in tbe 
title, but in the damages, and not as patentée only, but as assignée. 
If I am correct in this construction of the section it is an answer to 
the labored argument of the counsel for the complainants that the 
court had jurisdiction on its equity side only> bécause the title of one 
of the complainants (Wood) -was équitable and not légal. 

In order to show the right of coràplainants to an injunction, and 
hence the équitable jurisdiction of the court, the learned counsel 
invoked the principle, so well settled in patent practice, that any per- 
son to whom a part of a patent bas been assigned may maintain the 
suit alone for the protection of bis o-wn inteïest. Kerr, Inj. 404. 

The right of the partial owner will not be disputed, subject, never- 
theless, to the limitation that in such a case be must make bis co- 
partners in the ownership défendants in the suit, which was not done 
hère. We must take the case as we find it, and consider it in the 
light of what the parties bave, in fact, done, and not in the light of 
what they might bave done. Wood's interest in the patent contin- 
ued to the end of the term, and at any time before the expiration of 
its life, it may bave been compétent for bim, under the circumstances 
of the case, to bave gone into court in his own mame, and to baye 
obtained an injunction against future infringement. But he chose, 
to pursue a différent course. Dividing his interests by the date of 
the transfer from Charles Spring to the Howe Machine Company, he 
commenced two suits, — one in connection with Charles Spring, to re- 
cover the damages and profits arising from infringement during their 
joint ownership, and the other in connection with the Howe Machine 
Company, for the damages and profits from the beginning of their 
joint title to the tenth day of May, 1880, when the patent expired. It 
is not necessary to détermine, until the question is raised, whether he 
was entitled to an injunction in the last-named suit or not. But I can- 
not understand upon what principle one can be claimed in the former; 
none, certainly, is necessary to protect the rights of the complainants. 
Charles Spring bas ceased to bave any interest in the patent, and 
everything that John P. Wood ought to hâve he can get in his suit in 
union with the Howe Machine Company for the infringment subsé- 
quent to his purchase. 
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An injunction is a préventive remedy, having référence to the 
future rather than the past. The complainants not being entitled to 
one in this case, and the provisions of the patent law giving to one 
to whom has been assigned an interest in the damages for past in- 
fringement, as incidental to the transfer of the légal title, the remedy 
of an action on the case, I am of the opinion that this court in equity 
bas no jurisdiction; that the interlooutory decree heretofore entered 
must be opened and the bill of complaint dismissed; but, under the 
circumstauces, without costs to the défendant. 



(August 16, 1882.) 

On Motion for Eehearing. 

Nixon, D. J. This cause having corne on to be heard upon an 
order granted for a rehearing, based upon the pétition of défendant, 
verified May 23, 1882; and upon the bill of complaint, filed June 2, 
1879; the amendment to said bill, filed August 26, 1879; the answer 
thereto of the défendant, the Domestic Sewing-Machine Company; 
the replication of the complainant, and the proofs, oral, documentary, 
and written, taken and filed in said cause, and having beçn argued 
and submitted by counsel for the respective parties : Now, therefore, 
on considération thereof, it is ordered that the interlooutory decree, 
heretofore entered, be opened and the bill of complaint dismissed 
without cost to défendant ; and now, on motion of John Dane, Jr., 
Esq., counsel for the défendant, the court doth hereby order, ad- 
judge, and decree that the complainants' said bill of complaint be, 
and the same hereby is dismissed, \rithout cost to défendant. 



Nellis V. Pbnnook Manuf'g Co.* 
{Oirouit Court, E. D. Pennsylvania. August 1, 1882.) 

1. Patbn-p— IscLtTBioK OF Sbvbral Patbnts IN Same Suit. 

Claims for Infringement of several patents may be included in one suit where 
the aubjeots of the patents are corrélative, and ail the inventions covered by 
them are embodied in the same infringing machine. 

2. Samk— AssiGNMBNT— BiQHT OF AfisiGuaB TO SuE iK His OwK Namb. 

An assignment of " the exclusive right to manufacture and sell my inven- 
tion in the United States to the full end of the term for which said letters were 

*Reported bjr Frank P. Pricbard, Esq., of the Philadelphla bar. 
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granted," vests in the assignée the entire monopbly in the patent tttroughout 
the United S3tates, and he may bring an action in his own namefor an infringe- 
ment. 

3. Same— LicENSE— Paeties to Suit. 

The grant by such assignée to a tliird person of the exclusive right to manu- 
facture and sell a particular machine contaiaing improvoments covered by the 
patent is only a license, and the licensee is net a necessary party to the suit for 
infringenjent. 

4. Bamb— Vamditt of Patent. 

ReissTied patenta Nos. 2,429, for improvement in hay elevators, and 2,260, for 
improvement in horse hay forlis, and original patent No. 63,345, for improve- 
ment in horse hay forks, hdd valid. 

Bill in Equity for an injunction against the infringement of cer- 
tain patents. The facts are sufficiently stated in the opinion. 

Bakewell é Kerr, for complainant. 

Henry Baldwin, Jr., for respondentg. 

McKennan, C. J. On the eighteenth day of December, 1866, let- 
ters patent No. 2,429, for "improvement in hay elevators," were re- 
issued to Edward L. Walker; on the twenty-ninth of May, 1866, 
reisBued letters patent for "improvement in horse hay forks" were 
granted to Seymour Eogers, No. 2,260; and on the twentieth of 
March, 1866, letters patent No. 53,3é5, for "improvement in horse 
hay forks," were granted to Seymour Eogers. The title to thèse sev- 
eral patents is alleged to be vested in the complainant, and they con- 
Stitute the subjects of the présent controversy. The bill allèges that 
the inventions described and claimed in thèse several patents "ate 
susceptible of connected use in practical opération in the construc- 
tion of horse hay forks," and that they are embodied and contained 
in hay forks manufactured, used, and sold by said respondent, in 
violation of the exclusive rights of complainant. With this averment 
in the bill, it is not demurrable for multifariousness. 

The inclusion of several patents in the same suit, where théir sub- 
jects are corrélative, and the inventions claimed are embodied in the 
same infringing machine, bas been more than once sanctioned by 
the highest authority. Nourse v. Allen, S Fish. 65; Seymour v. Os- 
borne, 11 Wall. 516, 559 ; Bâtes v. Coe, 15 0. G. 342. 

In Seymour Y. Oshorne Mr. Justice Clifford says "that as ail 
the patents sued upon refer to the same gênerai subject, and are ail 
embodied in the machines manufactured by the défendant, the objec- 
tion, if it had been made, could not hâve been sustained." The 
demurrer for this cause is therefore overruled. 

The complainant's title to the patents in question is denied in the 
answer, and it is insisted that the proofs do not establish his right 
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to maintain this suit. Patents No. 2,260 and 53,345 seem to hâve 
been regularly assigned to the complainant, in terms which vèst in 
him the entire interest in thèse patents, and therefore his right 'to 
sue on them is unquestionable ; but Walker's assignment of his 
original letters, which were succeeded by reissue 2,429, is claimed to 
be 80 restricted as to constitute the complainant only a licenseë, and 
80 to disable him from suing in his own name. That assignment 
is dated February 20, 1865, and, after reciting the grant to Edward 
L. Walker of letters patent No. 44,129, assigns to "D. B. Eogers & 
Sons, of Pittsburgh, Pa.,and theiir légal représentatives, the exclusive 
right to manufacture and sell my invention in the United States to 
the full end of thè term for which said letters were granted," and is 
duly executed by Walker, and recorded in the patent-office. 

There can be no doubt that this oonveyed to the assignées the 
entire right to manufacture and sell the invention throughout the 
United States, to the exclusion of the patentée as well as ail others. 
They were invested with the monopoly of manufacture and sale, and, 
so far as thèse two incidents of the franchise are involved, nothing 
whatever remained in the patentée. What interest, then, had he 
upon which he could maintain a suit for a violation of either of thèse 
rights ? And why could not the party who alone is entitled to pro- 
tection, invoke directly the powers of a court of equity for that pur- 
pose ? Even in an action at law, in which the plaintiff miist be 
invested with the légal title to the patent, it was held by Mr. Justice 
Story that "where a grant was made of a right to construct and usé 
50 machines within certain localities, reserving to the grantor the 
right to construct, and to license othérs to construct, but not to use 
them therein, the grant was of an exclusive right, under the act of 
1836, in regard to patents, and that suits were to be brought in the 
name of the assignées;" the judge saying: "The action for the viola- 
tion of an exclusive right is confined to the owher of such right." 
Washburn v. Gould, 3 Story, 122. But if this is not so, I thînk the 
entire monopoly in the patent is vested in the complainant. He has 
the exclusive right to manufacture and sell ; and this carries with it 
the right to use the machines sold. To the extent to which the pat- 
entée transferred the right to make and sell his invention, he parted 
with the monopoly of its use, and authorized its use by those who 
had become lawful purchasers of it. But he had parted with his 
entire right to manufacture and sell, so that, necessàrily, he could 
not sell to others to use, and no part of the monopoly remained in 
him. The complainant alone has the right to sell, and as it would 
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practically be nugatory withput the right to use the machines sold, 
ail that is esseutial to its full exercise and enjoyment must be taken 
to hâve been intended by the parties to pass with it; and nothing 
short of an express qualification will change this resuit. See Bloomer 
V. Millin§er, 1 Wall. 840. 

Such was the practical construction put upon the instrument by 
the parties to it. After the reissue ;0f the original patent, to which 
the assignment referred to applied, to-wit, on the twenty-sixth of Jan- 
uary, 1867, another assignment to D. B, Eogers & Sons was executed 
by Walker, in which the following is the granting clause: 

"And do confirm to them and their légal représentatives, without further 
fee or payment, and without liability to forfedture, ail and every right to 
manufacture, sell, and use, and vend to others the right to manufacture, sell, 
and use, hay elevators under the aforesaid letters patent, and pursuant to the 
aforesaid assignments, dated the twentieth day of February, A. D. 1865, as 
f uUy and entirely to ail intenta and purposea as if the said agreement of the 
same date had not been made and executed; together with the same rights, 
powers, and privilèges in the said invention and improvements, under the 
reissue of the said letters patent, that bas been or may be obtained." 

It is true that the technical import of this instrument is to release 
Eogers & Sons from liability assumed by them by an agreement of 
even date with the original assignment, and to nuUify the effect of 
that agreement upon the rights conveyed by the assignment ; but it 
cannot be conceived that the assignor would "confirm" to his 
assignées the right "to use, and to vend to othera to use," his inven- 
tion, if he had not intended, and did not intend, to part with it, and 
unless it was understood and believed that a transfer of such right 
was oomprehended by the previous assignment. 

In addition to the "confirmation" of the rights to "manufacture, 
sell, and use, and vend to others to use," the invention, thèse "same 
rights" in the invention, under the reissue then obtained, or to be 
obtained, are also conveyed. So that in every aspect of the question 
it seems to me that thèse instruments are to be taken as intended by 
the parties to vest in the assignées the entire interest of the assignor 
in the patent. And when the parties bave so expounded their con- 
tracts, it is out of place for an entire stranger to them to seek to cir- 
cumscribe their scope by a technical limitation of the spirit and sensé 
which the parties bave impressed upon them. 

It is further alleged that Wheeler, Melick & Co. bave such an in- 
terest in one of the patents in controversy that they are necessary 
parties to any suit founded upon it. On the twenty-eighth day of 
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June, 1867, D. B. Eogers & Sons, then owning the Walker patent, 
made an agreement with Wheeler, Melick &' Co., by which they 
granted to the latter "the exclusive right under said recited letters 
patent to manufacture and sell a certain hay elèvator, which has a 
movable point, which also serves as and perf orms the f wctions of 
prongs or barbs to sustain the hay." This is not an. assignaient of 
an exclusive interest in the entire monopoly for the whole or any 
portion of the United States. It is a license only to manufacture and 
sell exclusively a specified form of hay elèvator, covered by the Walker 
patent, the bénéficiai ownership of it as to ail otherform of hay 
forks, and the légal title to it, remaining in D, B. Eogers &, Sons. It 
is in terms defined as a license in this agreement, and its character 
as Buch is conçlusively appareçt from other agreement^ between the 
same parties, which hâve been made part of the évidence. Under 
ail the décisions, the représentatives of such an interest are not in- 
dispensable parties to a suit upon the patent. Nor are they even 
proper parties hère, because the decree asked for will not affect their 
interests, and they hâve, since the commençepiônt of this suit, rç- 
leased to the complainants ail rights and interest which they might 
hâve under the patents in suit. 

I do not propose to assume the labor of discussing in détail the 
varions défenses set up by the respondent. This opinion is suffi- 
ciently extended, It is only necessary to say that thèse défenses, 
and the argument in enforcement of them, bave failed to convince 
me that the complainant bught not to bave the relief which he seeks. 

I am of opinion (1) that reissued patents Nos. 2,429 and 2,260, 
and original patent No. 63,345, are valid, and that they hâve been 
severally duly assigned to the complainant; (2) that the respond- 
ent, in the hay elèvator exhibited in évidence and manufactured and 
sold by it, is shown to bave infringed the first claim of No. 2,429, the 
first and second claims of No. 2,260, and the claim of 53,-345. 

A decree wUl accordingly be entered in favor of the complainant, 
with costs, and for a référence to a master to ascertain damages and 
profits. 
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LuLii V. CiiABE and otbers. 

{CireuU Court, JT. D. Nea York. 1882.) 

Patentb for Inventions— Fobmai, Variation — Inpringement. 

Where the mechaniam used by defendant's shutter hinge ig a merp formai 
variation from that of plaintifls' invention, baving the same mode al u^j^.^hliu, 
it is an infriagemeut of the patent. 

In Equity. 

Livifigston Gifford, and Philip J. G'Reilly, for plaintiff. 

George J. Sicard, for défendants. 

Blatchford, Justice. This suit is brought on letters patent No. 
10,477, granted to Harvey Lull and Eichard Porter, on the invention 
of Lull, January 31, 1854, for 14 years from January 2, 1854, for 
an "improvement in shutter hinges," extended for seven years from 
January 2, 1868, and again extended for seven years from April 29, 
1876, under the provisions of a spécial act of congress approved on 
thàt day. The spécification says: 

"Figure 1 représenta the hinge as opened and locked; figure 2 represents 
the hinge in its position when the shutter is drawn from the wall sufflciently 
far to unlock it; and figure 3 represents the hinge when the shutter is closed. 
There are several varieties of shutter and door hinges, the greater portion of 
which, in being opened, bring two inclined planes in action, causing the shut- 
ter or door to rise, the object being to cause doors especially to swing clear of 
the carpet. Some of thèse are provided with a fastening which is formed of 
a separate pièce. Another method is to make a séries of planes, which ad- 
mits of the door rising and falling several times in the act of swinging it 
open and shut. I do not lay claim to any of thèse hinges, for they are almost 
useless for shutter hinges, for which purpose my hinge is especially designed. 
It is well known that window shutters must swing into the frames several 
inches before they corne to their seats, and to use either of the class of 
hinges before mentioned would cause the shutter to rise up against the 
frame and bind, or else it must be eut away, which would admit rain, snow, 
etc. My hinge allows the shutter to swing around horizontally until it almost 
reaches the wall, when it drops and locks. This is one distinguishing feature 
of mine over other hinges. Again, my hinge is ccîmposed of but two pièces, 
eaeh entirely of cast métal, while the others which are self-locking are com- 
posed of three or more ; and, indeed, many of those which work upon the 
planes use a friction relier to aid in causing one half of the hinge to rise on 
the other half, which is expensive and very liable to become disarranged, as 
well as adding another pièce to the hinge. This constitutes a second différ- 
ence. But the most essential point of différence between my hinge and those 
heretofore essayed cousists in my being able Lo use a cast-iron spindle with 
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perfect safety, from the fact that, when the shutter Is opened and loeked, the 
force of the wind tending to close the shutter is taken entirely off the spindle 
and thrown upon two cast arma, and, in opening or closing the shutter, its 
weight is partially taken upon two square shoulders, thus relieving the 
spindle, which is really but a directrix to the other parts, without taking the 
weight of the shutter upon it. For this reason I can safely rely upon the 
cast-iron spindle. I do not contend, however, that cast-irou spindles hâve not 
been used, but I do contend that they are liable to be broken by any sudden 
slamming of the shutters, as they heretofore had to sustain its entire weight. 
1 do not assert that my invention consists of three distinct différences between 
what has heretofore been done and what I hâve done, but I claim so cotpbin- 
ing thèse différences as to produce in a hinge of two pièces a very cheap, strong, 
and effective self-locking h^nge, which has not been done before. The idature 
of my invention, therefore, consists in the so forming of a self-locking hinge, 
cast in two pièces, as that a shutter hung thereon may swing open or shut on 
a horizontal plane, and lock when opened to its liinit, and go that, «Iso, when 
loeked open, the strain shall be taken off the spindle and' thrown on to cam 
arms, and thus efifectually relieye the spindle from the force, of the winds. 

" To enable others skilled in the art to make and use my invention, I will 
proceed to describe the same with référence to the drawings. My hingè is 
cast in two pièces of iron, or any other suitable métal, eacfi pièce bein'g iden- 
tical in form, with the exception that one carries the spindle, the other the 
socket. Instead of forming the inclined planes on the shoulder of tîie, hinge, 
as is heretofore done, I place them outside of the shoulder, and as remote 
from the center of the hinge as possible, placing one, 6, figure 3, on the arm 
or shank of the hinge extending from the shoulder to the wing or plate, and 
projecting from two-thirds to three-fourths of its inclination from the face of 
the hinge. The other, a, figure 3, is placed directly opposite, and extends the 
same distance from the center of the hinge, and faces in the opposite direction 
to that, 6. The inclination of the planes should be about 45 degrees at the 
extrême outer end, and approach the vertical as they corne nearpr the center 
of the hinge. The shoulder is formed with the half next the arm standing 
even with the top of the planes, and the other half eut down level with the 
bottom of the planes; The bottom half of the hinge inverted makes the top 
half by substituting the hole for the pivot. When a shutter hung on thèse 
hinges is thrown open, resting on the shoulders of the hinges, it neither 
passes over notches nor up inclined planes, but swings freely around to a 
position nearly paraJlel with the wall. where the support of the shutter passes 
from the shoulders, c, d, figure 2, to the inclined planes, and the bottom of the 
planes. A, A, are brought to the top of the planes, B, B, as shown iij figure 2, 
and the shutter is càrried to the wall by its gravity on thèse inclined planes, 
and the hinge is loeked, as shown in figure 1, one-half having dropped below 
its gênerai position. In closing the shutter a slight force only.is necessary, 
viz., to draw the shutter four or five inches, to force it up the planes, when 
the support of the shutter is returned to the shoulders, c,.d, on which itiests, 
and swings horizontally to its seat, entirely preventing 'the planes froin com- 
ing in contact as it closes, as shown in figure 3." :;■ 
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The claim is in thèse words: 

"The so forming of a self-locking shutter hinge, cast in two pièces, as tliat 
the blind or sliutter hung thereon may swing open or shut on a liorizontal 
plane, and lock wtien opened to its lirait, and so that, also, when locked open, 
the Strain shall be taken ofl from the spindle and thrown on to cam arms, and 
thus effectually relieve the spindle from the weight or strain of the shutter, 
substantially as described." 

In order to construe properly the claim of the Lull patent it is 
necessary to understand what preeeded it. 

The défendants hâve introduced two Bnglish patents to David 
Eedmund, — one of 1821, No. 4,607, and one of 1872, No. 9,454. 
The Bedmnnd hinge is in two parts, and has inclined planes on the 
shoulder, and also horizontal planes. Bat it is arranged to be so 
applied to a door that the door will, when it begins to open, rise up, 
because the inclined planes corne immediately into action, and, as 
the door is further opened, the inclined planes go out of action, and 
horizontal shouldera corne into action, so that the door goes on open- 
ing without rising any more. If the horizontal shoulders are left 
at rest the door will remain at rest. If the door is pushed so that 
the horizontal shoulders lap by each other it will drop, because the 
socket, beiug unsupported, drops on the spindle and the hinge is 
locked, 80 that the entiire door must be raised in order to unlock the 
hinge. If, when the door is supported by the horizontal shoulders, 
it is pushed to close so far as to bring the inclined planes into action, 
it will close by their action and its weight without further pushing. 
The inclined planes face in opposite directions, and the two parts are 
identioal in shapô, except that one carries thé spindle and the other 
the socket. It is clear that this structure doés not anticipate LuU's 
hinge. It is useless as a shutter hinge, for that must open horizon- 
tally at first and then drop and be locked, and not rise ai ûrst in 
opening and then move horizontally and be locked; and it would 
require the moulding of the window to be eut away; and it could 
not be unlocked by merely puUing the shutter. It is plainly referred 
to in LuU's spécification, and distinguished fronj his invention. 

The Oryer hinge is substantially like Ee^mund's. Inclined planes 
come into action fii8t;a«nd then horizontal planes^ There is no look- 
ing when the gâte' ojf door is Open. To say that Eedmund's and 
Cryer's hihgôs can be made to operate on a shnttër by sO arranging 
them that the hoi;izOtltal planes will act before the ineUned planes, is 
merely lo sày thât Lull's invention might hâve been màde by Eed- 
mund and Cryer if they had made it. 
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The Stewart hinge, patented April 2é, 1847, loqks by ^avîty, but 
it bas no inclined planes, and bas more tban two parts, and cannot 
be unlocked by pulling or pusbing tbe shutter. 

Whatever tbere is in the Baker patent of April 13, 1852, it is shown 
that Lull made bis invention before June 6, 1851. 

Tbe Eeed patents of 1848 and 1849 are of no moment, and may 
be passed without observation; and so may tbe Eobison patent of 
1848, and the Peck patent of 1847, and the Palmer patent of 1843. 

None of thèse prior hinges aoeomplished the objeot attained by 
Lull. One feature may be found in one structuré, and another in 
another. But no one before Lull made a shutter hinge, cast in two 
pièces, which would swing open horizontally and then come to a self- 
locking position by the action of the weigbk pf the shutter through 
inclined planes, allowing the shutter to drop, and then permit tbe 
shutter to rise by pulling it so as to bring the inclined planes into 
action and elevate the shutter so as to admit of its closing horizon- 
tally as it opened. In the Lull hinge, also, tbe sirain is taken off of the 
spindle and is thrown onto the arms as far as possible by having the 
inclined planes pu the arms and as far frpm t)ie spindle as possible, 
and by having thèse planes face in opposite directions, and having 
the two parts alike, so as to reduce to a minimum tbe risk of break- 
ing a cast-iron spindle. 

Tbe défendants' hinge is of the form déicribed in létters patent 
No. 156,277, granted to Charles B. Clark, October 27, 1S74. The 
spécification of that patent says : 

"My invention relates to that class of blind hinges whîch àrç self-lockîng, 
or those which fasten the blind, when opened, by the half of the hinge to 
which the blind is attached sliding down an incline on the half iattached to 
the bouse, and it bas for its pbject tbe more efCeçtually to secure the blind 
when in an open position, and prevent- its being closed by the wind or other 
accidentai cause, and yet admit of its ready closing by hand when required; 
and it consista in the combination, with a gravity-locking hinge provided 
with gravitating locking inclines, of à projecting catch or stop formed upon 
the pin of the hinge, which, when the blind is swung open and the maie por- 
tion descends, the inclines of the knuckle on the female portion of the hinge 
drops into a noteh formed In the eye of the female half , ahd acts in conjunc- 
tion with and auxiliary to the locking inclines, to increase the résistance, and 
thus serve to hold the blind securely in an open positïdn. Pigure 1 of the 
accompanying drawings is a perspective view of my improved hinge when 
closed; figure 2 îs a plan and part section of the sainë when open ; and figure 
3 a plan of the parts detached, in which A represents the.maje portion 
inverted, and B the female portion of the hinge. jln the drawinès A repre- 
sents the maie portion of the hinge provided with tlie pin, c, ahd B the female 
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portion having the eye, e. The pin, e, ia surmounted by the knnckle, Te, and 
the flange. (ï, on which areformed the inclines, m', «'. Corresponding inclines, 
«i, n, are also formed on the proximate 8ide of the knuckle, h. The part A 
being rotated upon the part B, the weight of the blind is borne by the under 
surface of the lower part of the flange, d, bearing against the upper surface 
of the higher part of the knuckle, h, until the blind is nearly open, bringing 
the double machines, «i, m',n, n\ coïncident, when the blind gravitâtes to the 
bottom of the inclines, in -which position it rests, being fully opened and 
locked against accidentai causes. When desired to close it, it is disengaged 
by steadily pulling, the force of the hand overcoming the résistance caused by 
the inclines. The pin, c, and socket, e, are preferably formed cylindrieal on 
one Bide, and angular on the opposite one, as seen in figure 3, leaving, how- 
eyer, sufficient room in the socket to admit of the pin turning freely. In 
gravity-locking blind hinges, constructed witb inclines which engage by the 
gravitation or descent of one-half upon the other, when the blind is open, to 
lock it in that position, it is found that, although the locking inclines ofler 
sufficient résistance to drdinary winds to prevent the closing of thé blind, yet 
they willyïeld'to unusually strong winds, and it is hence désirable to provide 
such hinges with a means which will increase the résistance to unintentional 
closing, and efEectually prevent the saoje, , To this end I provide the hinge witb 
a stop, /, 01) the circular side of the spihdle, situated so as to come into action 
when the blind gravitâtes down the inclines. The stop,/, projects radially 
on one side. Its other side is beveled, and its outer face inclined to corre- 
spond with the inclines, w'.n', and its base joined with the flange, d. The 
female portion has à correspondingrecess, s», formed in thé eye next the bear- 
ing surface of the knuckle, h. One side of which is abrupt, and the other bev- 
eled like the stop,/. The positions of this projection and its recess are such 
that when the blind is opened to the fullest extent their abrupt sides approx- 
imate, and the blind is s6 finnly held by the engagement of this stop, aided 
by the inclines and the pin bearing against the side of the eye, that it is 
secure against accidentai causes, such as sudden gusts of wind, etc., unlocking 
the blind, and yet it yields to the effort of the hand, the steady latéral pull of 
which raiséà the stop,/, out Of the recess by the movement of the inclines, 
m, /»', n,n\ Upon eacb other. It wUl be observed that the Stop and recess 
offer no résistance to, thîs moveinent, as they are formed parallel with 6r with 
the same inclination as thé inclines, wi, n, rrC, n% so that the blind may thus 
be closed by the hand witti as much eàse as if the stop were not used. The 
construction is such that thé blind may be thrbwn violently open witliout 
straining the liinge, and it may be moulded and cast as readily as the old 
fûrm." 

The claim ôf the Glark patent is this : 

"In combination witti the locking inclines m, n, »»', n', the auxiliary lork- 
ng stops, /, and recess, g, said inclines, stop, and recess, arrangea and operating 
inconjunction with each other, as and for the purposes herein set forth." 

lû the pjtîntèd eopy furnished in the printed record; of the Spécifica- 
tion of the Clark patent^ there are sbme manifest èfrors^ which are 
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corrected in the foregoing copy, Whenever the knncWe, h, on the 
female portion of the hinge, is intended to be mentioned, which is 
three times, it is misprinted k, which is the désignation, in the draw- 
ings, of the knuckie on the maie portion of the hinge. So also "the 
double inclines" are called on the print "the double inclines, m, m';" 
but it should read, "the double inclines, m, m\ n, n'." And in regard 
to raising the stop out of the recess, the print reads, "the movement 
of the inclines, m, m', upon each other," whereas it should read, "the 
movement of the inclines, m, m', n, n', upon each other." 

It is contended for the defend9,nts that the Clark hinge doea not 
infringe the LuU patent for thèse reasons : 

(1) The two parts of the Clark hinge are not identical in form, except as to 
spindle ançl socket; (2) the inclined planes oh it areformedonthe shoulder of 
the hinge, and not outside of it; (3) it does not hâve two inclined planes 
placed diametrically opposite and facing in opposite directions, but the two 
principal inclined planes on each shoulder face in the same direction, and there 
is no inclined plane on the same shoulder which faces in an opposite direction ; 
(4) the strain is not taken ofl the spindle and thrown upon canl arms, there 
being no cam arms nor anything taking their place. 

The claim of the Lull patent must be construed as a claim for 
mechanism. It is awkwardly drawn. It is a claim to the so form- 
ing of a hinge cast in two pièces as that certain résulta will foUow in 
the use of the hinge on a shutter "substantially as described." It 
is a claim to the "so forming" "substantially as described." This is 
a claim to mechanism. The description must be looked to to ascertain 
what the mechanism is, and the results named in the claim must be 
taken into considération in ascertaining what parts of the mechanism 
described enter into the claim. The claim is not one for the results 
mentioned in the claim. 

It is very clear that the Clark hinge is a self -locking shutter hinge 
cast in two pièces; that it swings open on a horizontal plane, by the 
bearing of horizontal shoulders on each other, until the horizontal 
shoulders ceasetP bear on each other, and the shutter descends by 
gravity, by means of inclined planes in the hinge, and the hinge is 
locked in that position against ordinary movements; that the shutter 
may be shut by puUing it and bringing the inclined planes into action 
first, and then the horizental planes ; and that, when the shutter is 
locked open, the opération of the inclines bearing against each other, 
in case of a movement flf the shutter by the wind or otherwise, is 
such as to throw the strain on the knuckles to which the inclines Are 
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attaohed, to an estent sn£Scient to make the strain on the spindle 
less than it would be if the inclines trere not arrangea as they are. 
LuU, in his specificationj describes the two parts of bis hinge as 
like each other. They are ao constructed. But this is not of the 
essence of the invention. It is undoubtedly the best form, and, with 
the two planes on each arm facing in opposite directions, and of the 
same size, and in the same relative position, their coaction with the 
other two planes gives the most perfeot relief to the spindle. But a 
departure from thèse features to some éxtent, while producing an 
inferior hinge, in respect to relieving the spindle, still relieves it to 
some extent, and constitutes no departure from the invention of LuU, 
ail the other features of bis claim being used. Still it cannot be said 
that Clark's inclined planes are not on the shoulder of the hinge, or 
are outside of the shoulder, or are on cam arma such as the LuU 
patent has. But a fair construction of the Lull patent is that it 
really makes two claims. In stating the nature of the invention, the 
spécification says that it consista "in the so forming of a self-locking 
hinge, cast in two pièces, as that a shutter hung thereon may swing 
open or shut on a horizontal plane, and lock when open to its Umit." 
This is a construction involving certain features and parts. It in- 
volves those parts which cause the shutter to swing open on a hori- 
zontal plane, and then to look by the opération of inclined planes, 
and then to shut by being puUed and rising, through the retum 
action of thé inclined planes, until it is raised far enough to shut on 
a horizontal plane. This opération of mechanism is independent of 
any relief of the spindle.' Then the spécification goes on to say, 
"and so that, also, when locked open, the strain shall be taken off 
the spindle and thrown onto cam arms, and thus effectually relieve 
the spindle from the force of the winds." The spécification thus 
states that the nature of LuU's invention consista in the so forming 
of a self-locking hinge cast in twô pièces, as that, when it is locked 
open, the result named, as to strain, will take place, in addition to 
the so forming of such hinge as thât it wUl hâve the deseribed opéra- 
tion as to Bwinging open or shut and locking when open. The feat- 
ures of mechanism which provide for the horizontal swinging and 
the after locking may fuUy exist without being in such form as to pro- 
duce the effèct as to strain spoken of by Lull. The language of the 
spécification is to be taken distributively, and not as for a combina- 
tion of ail the features. So, too, with the claim. It is, in effect, by 
its structure, and by référence to the descriptive part of the spécifi- 
cation, two claims — one for such of the deseribed mechanism as ia 
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necessary to secure the described swingingand locking, and the other 
for such of the deseribed mechanism as is necessary to secure the 
result described as to strain. A reissue with a division of the claim 
into two claims would hâve bèen eustainable ; the patent as it ia is 
fairly capable of the foregoing construction. 

The Clark hinge embodies the swinging and locking mechanism of 
Lull, which is a material part of his invention, and is thua separately 
claimed. Having the inclines on the shoulder or outside of the 
shoulder, on cam arms or not on cam anus, is not a matter affecting 
the swinging and locking, but affecting only the relief of the spindle. 
TThe feature which Clark bas added, of the additional stop,is a feature 
not concerned with the swinging and locking through the action of 
lihe horizontal planes and inclined planes, but is something added to 
the locking. The Çiack patent is granted for the auxiliary locking 
stop and recess added to and combined with the four inclines which 
allow the blind to descend by gravity, and be locked after it has 
opened horizontally. The mechanism used in the Clark hinge to 
»ause it to open horizontally and then lock, is a mère formai varia- 
tion from that of Lull, having the same mode of opération. In 
opening, the shutter swings freely on horizontal shoulders, and then 
the support paôses to inclined planes, and the shutter is carried by 
gravity down such planes and is locked, and then is pulled by the 
hand up the inclined planes, and the support is returned to the 
horizontal shoulders and the shutter is swung shut. 

There must be the usnal deeree for the plaintif, for an injunction 
:and an account, with costs. 



46é ÏEDERAIi BEPOBTBB. 

HoLT and others v. Kebi<bb and another. 

{Uireuit Court, D. New York. August 1, 1882.» 

Patent — Vaxiditt op Reissub. 

In the descriptive matter in the spécification in tlie original patent for an 
improvement in making wheels, granted January 23, 1866, it was said that 
" tlie type wheel is provided with ylelding rims or iflanges, made of India rub- 
ber orother elastic material, so that the types can be depressed on the surface 
tobemarked with the requisite force to produce the desired impression. * * * 
Thistype wheel # » * is provided with projecting flanges, S, made of India 
rubber or other soft and elastic material, so that by pressing the wheel down 
upon tlie surface to be marked the types are brought iato contact with said 
surface with the requisite force to produce the desired impression ;" and claim 
No. 2 was as follows : "(2) The yielding flanges, S, on type wheel, A, construct- 
ing and operating substantially as and for the purpose described." Ootober 
26, 1875, a reissue was granted, and in the spécification the descriptive matter 
■was altered to the following : " The type wheel is provided with rims or flanges, 
preferably made of India rubber or other elastic material, so that the types can 
be depressed on the subject to be marked with the requisite force to produce 
the desired impression. The rims or flanges seem to keep the surface of the 
type in a plane parallel with the surface to be marked, which is otherwise often 
difflcult, owing to the diflerent lengths of lines of type, or the position of the 
type at the side of the surface of the type wheel. * # * This type wheel 
* * * is provided with projecting flanges, h." The claims of the reissue 
were thèse : *'(2) The combination with a handle of a type wheel provided with 
flanges for keeping the plane of the type paralled with the surface of the arti- 
cle to be marked ; (3) a type wheel provided with yielding flanges, constructed 
and operating substantially as and for the purpose described." The wheels 
used by the défendants would not hâve infringed claim 2 or 3 of the orig- 
inal patent, but would infringe claim No. 2 of the reissue, because they 
hâve a handle and rigid flanges which keep the plane of the type parallel with 
the surface of the article to be marked. Helù,, that if there was any error in 
the original patent in not setting forth andclaiming rigid flanges, or in stating 
that the flanges were to be elastic, and were to be so arranged that the types 
were to be out of contact with the surface to be marked until by the yielding 
of the flanges through pressing down the wheel the types were to be brought 
in contact with such surface, the error was a plain one, apparent at once to 
the patentée, and as capable of being promptly corrected then as by a reiasue 
after a lapse of more than nine years, during which the manufacture of wheels 
substantially the same as those of the défendants had been entered upon, there 
being no infringement of any claim of the original patent in respect to flanges, 
and that claim No. 2 of the reissue could not be upheld as covering any tlanges 
but such as were shown in the original patent, consequently the bill must be 
dismissed, with costs. 

George W. Sey, for plaintiffs. 
James A . Allen, for défendants. 

Blatchfobd, Justice. This is a suit in equity brought on reissue 
of letters patent No. 6,714, granted to Horace Holt, one of tiie 
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plaintiffs, October 26, 1875, for an "improvement in marking wlieels ; " 
the original patent. No. 62,169, having been granted <ro him January 
23, 1866. As questions concerning the validity of the reissue are 
raised, it will be useful to place the two spécifications side by aide. 
The left-hand one is the spécification of the original patent, and the 
right-hand one is that of the reissue. In eaoh the parts which are 
not found in the other are in italics : 



ORIGINAL. 

«Figure 1 représenta a side éléva- 
tion o£ this invention. Figure 2 is a 
sectional plan or top view of the same. 
Similar letters of référence indicate 
like parts. This invention consists 
in a revolving type wheel, arrangea 
in a suitable handle in combination 
with an ink roller, in siich a manner 
that, by carrying said type wheel over 
the cover of a box, or over any other 
surface, the types on said wheel pro- 
duce an impression, and the marking 
of a box or other article can be ef- 
fected neatly and distinctly, with little 
loss of time. The ink roller is com- 
posed of a hollow cylindrical réser- 
voir, perforated with sraall holes, and 
surroiinded by a stripof cloth or other 
absorbent material, so that the same 
is capable of holding a supply of ink 
for a large number of impressions. 
The type wheel is provided with 
yiélding rims or flanges made of In- 
diarubber or other elastic material, 
sb that the types can be depreesed on 
the surface to be màrked .with the 
requisite force to proâuCe tbie deaired 
impression, 



and acoiled or other spring is applied 
to said type wheel in suoh a manner 
that it carries the same back, after 
v.l3,no.9— 30 



EEISSUE. 

Figure 1 represents a side élévation 
of this invention. Figure 2 is a sec- 
tional plan or top view of the same. 
Similar letters of référence indicate 
like parts. This" invention consists 
in a revolving type wheel, arranged 
in a suitable handle, in combination 
with an ink roller. in such a manner 
that, by carrying said type whèel over 
the cover of a box, or over any other 
surface, the typés on said wheel pro- 
duee an impression, and tbe marking 
of a box or other article can be ef- 
f ected neatly and distinctly, with little 
loss of time. The ink roller shown in 
the drawings is composed of a hollow 
cylindrical réservoir, perforated with 
small holes, and surrounded by a 
strip of clôth or other absorbent ma- 
terial, so that the same is capable of 
holding a supply of ink for a large 
number of impressions. The type 
wheel is provided with rims or 
flanges, preferably made of India 
rubber or other elastic material, so 
that the types can be depressed on th'e 
surface to be marked with the requi- 
site force to prodiice the desired im- 
pression. The rims or flanges serve 
to keep the surface of the types in a 
plane parallel with the surface to be 
marked, whioh is otherwise often diffi- 
culté ovnng to tha différent lengths of 
Unes of type, or the position of the 
type at the side of the surface of the 
type wheel. It is also advantageous 
to use a coiled or other spring, whioh, 
when applied to said type wheel, is/ 
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each impression, to the starting point, 
and thereby the types are brought in 
contact with the ink roller, and sup- 
plied witt» the reqùisite quantity bf 
ink for the subséquent impression; 
and, furthermore, the type wheel re- 
'adjusts itself in the reqaired position 
for starting. 

A représenta a wheel made of cast 
iron or other suitable material, and 
arranged so that the desired types can 
be applied to or inserted in its pe- 
riphery, either permanently.by means 
of a strip of copper or other suitable 
material, or so that said types can be 
«hanged at pleasure. This type wheel 
is mounted on an axle, a, which bas 
its bearings in a forked handle, B, and 
it is provided with projecting flanges, 
h, made of Indiarubber, or other soft 
and elastto material, so that hy press- 
ing the wheel doumiipon the surface to 
ie marked, the types are brought in 
contact with said surface toith th^ re- 
qùisite force to produce the desired 
impression. 

As the wheel revolves, the types on 
its circumference corne in contact 
with the surface of the ink roller, C, 
which is mounted on an axle, e, hav- 
ing its bearings in the extrême ends 
■of the forked handle, B. Suitable 
springs, d, draw the ink roller towards 
the type wheel, and, by disconnecting 
said springs, the ink roller can be re- 
moved from its seat. 



arrarfged to earry thë same back, 
after each impression, to the starting 
point, and thereby the types are 
brought in contact with the ink roller, 
and aupplied with the reqùisite quan- 
tity of ink for the subséquent impres- 
sion, and, furthermore, the type wheel 
readjusts itself in the required posi- 
tion for starting. 

A représenta a wheel made of cast 
Iron or other suitable material, and 
arranged so that the desired types can 
be applied to or inserted in its pe- 
riphery, either permanently, by means 
of a strip of copper or other suitable 
material, or so that said types can be 
changed at pleasure. Thia type wheel 
is mounted on an axle, a, which has 
its bearings in a forked handle, B, 
and it is provided with projpcting 
flanges, b. 



As the wheel revolves, the types on 
Its circumference come in contact 
with the surface of the ink roller, C, 
which is mounted on an axle, e, hav- 
ing its bearings in the extrême ends 
of the forked handle, B. Suitable 
springs, d, draw the ink roller towards 
the type wheel, and, by disconnecting 
said springs, the ink roller can be re- 
moved from its seât. Each end of the 
fork of the handle has two slots,— 
one long and the other short, — which 
form main and secondary bearings 
for the JournaU of the inking roller. 
When it is desired that the roller and 
Wheel sTiould be in contact, the tour- 
nais of the former should be in the long 
slots, as shown in the drawing, which 
represents the roller in its normal 
position; but as it is sometimes neoes- 
lary that the marking wheel and 
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Sald ink roller may be made solid, 
similar to ordinary printers' rollers ; 
but I prefer to make the same of a 
hollow cylindrical réservoir, e, to 
which accesa can be had by removing 
one o£ its heads. This réservoir is 
perforated with a large number of 
small holes, and it is surrounded by 
a Btrip, /, of oloth or other absorbent 
material. By thèse means a large 
supply of ink can be carried in the. 
roller, and the marking wheel pro- 
duces a number of impressions before 
it is necessary to recharge the same. 
A: spring, g, applied to the axle of the 
wheel. A, (see figure 1,)' carries the 
same back, until the stud, h, in the 
wheel, cornes in contact with a pin, 
i, projecting from the inner surface 
of the forked bandle. By this stud 
and pin the starting point of the 
wheel is deflned, and, by the action 
of the spring, the wheel is carried 
back to this starting point after each, 
operatiop. In moving back, thetypes, 
being in contact with the ink roller, 
are supplied with the requisite quan- 
tity of ink for the subséquent operar 
tion. It is obvions that the starting 
point of the type wheel can be deter- 
mined by other means besides the stud, 
A, and pin, i. By this simple device a 
large number of boxes or other pack- 
ages can be marked neatly and dis- 
tinctly with gre^it dispatch. 



roller should reeoïve independent of 
each other, as when distributing ink 
on tJie latterj or whenit is being used 
on a separate flot form, or when 
either the wheel or the roller, or hoth, 
are heing cleaned, then thejournalsof 
the latter should be pîaced in the 
short slots orsecondary bearings. 

Said ink roller may be made solid, 
similar to ordinary printers' rollers; 
but I hâve shoton in the drawings a 
hollow cylindrical réservoir, e, to 
which access can be had by removing 
one of its heads. This réservoir is 
pMforated with a large number of 
smaU holes. The roller is surrounded 
by a strijp,/, of cloth or other absorb- 
ent material. By means of the réser- 
voir, ifused, a large supply of ink can 
be carried in the roller, and the mark- 
ing wheel produces a number of im- 
pressions before it is necessary to re- 
charge the same. A spring, g, applied 
to the axle of the wheel, A, (see figure 
1,) carries the same back until the stud, 
h, in the wheel, cornes in contact with 
a pin, i, projecting from the inner sur- 
face of the forked handle. By this 
stud arid pin the starting point of the 
wheel is deflned, and, by the action 
of the spring, the wheel is carried 
back to this starting point after each 
opération. In moving back, the types, 
being in contact with the ink roller, 
are supplied with the requisite qaan- 
tity of ink for the subséquent opéra- 
tion. It is obvious that the starting 
point pf the type wheel can be deter- 
mined by other means besides the stud, 
h, and pin, i. By this simple device a 
large number of boxes or other pack- 
ages can be marked neatly and dis- 
tinctly with great dispatch. I am 
aware that a patent tous granted Edr 
win Crowlèy, datêd July 8, 1856, in 
which was shown a handle holding a 
type wheel and sévirai Inking rollers. 
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I claim as new, and désire to secare 
by letters patent: 

1. The combination of tbe type 
wheel, A, inking roller. G, and ink ré- 
servoir, e, ail ccmstruoted, arranged, 
and operating as speeifled. 

2. TTie yléldîng flanges, b, on type 
wheel, A, construoted and operating 
substantially as and for tAe purpoa» 
desoribed. 

3. The spring,g, applied in oom- 
hination unth the type wJieel,A,stud, 
b, and piri, i, or thetr équivalents, sub- 
stantially asar^fw the pva-pose set 
forth. 



arranged with a distrtbuting band. 
This I do not claim; but I claim as 
new, and désire to secure by letters 
patent: 

1. The combination, with a frame 
and handle, o£ a type wheel, provided 
with a stud-pîn, for deflning the 
starting and stopping points, and an 
inking roller, construoted and operat- 
ing substantially as speeifled, 

2. The combination, vxifh a handle, 
of a type wheel provided with flanges 
for keeping the plane of the type par- 
allel with the surface of the ai-tiole to 
he marked. 

8. A type wheel provided with 
yielding flanges, constrticted and oper- 
ating substantially as and for the 
purpose desoribed. 

é. A spring in combination with a 
type wheel and stop pin, or its équiv- 
alent, for retraoting the type wheel 
to its starting point, substantially as 
and for thepurpose set forth. 

5. The combination of a type wheel 
toith a combined inking roller and 
ink réservoir, construoted substan- 
tially as and for thepurpose desoribed. 

6. The combination ofahandle and 
type wheel toith a &pring, for attract- 
ing the type wheel to its starting 

1' ■ point, substantially as desoribed. 

7. In combination with an inking 
roller and its usual bearings, second- 
ary bearings so arranged tfiat the 
roller may revolve independently of 
the wheel, substantially as set forth. 

The answer în thîs case allèges that the surrender of ihe original 
patent was not made on account of any def ect or insufficiency of the 
spécification, but with the fraudaient design of enlarging the claims, 
so as to embrace inventions not made by him prior to the time when 
the original patent was issued, and which are not embraced theïein; 
that the reissue, in its description and claims, embraces matters 
claimed therein as the invention of Holt which were not invented by 
him prior to the issue of the original patent, and which are not 
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describecl or alluded to therein, such enlargement of -the claims of the 
reissue being produced substantially by the insertion of claims 1, 2, . 
and 7, which embrace new matter net shown in the claims, spécifi- 
cation model, or drawing of the original patent; and that the.reis- 
sued patent is for a différent invention from the original patent, and 
is void. 

The only claims in the reissue which it is now contended hâve 
been infringed are claims 2 and 3. In the spécification of the orig- 
inal patent, what is said about the flanges is this : 

" The type wheel is provided with yielding rima or flanges, made of India 
rubber or other elastic material, so that the types can be depressed on the 
surface to be marked with the requisite force to produce the deslred, impres- 
sion. * * * This type wheel * * * ia provided with projeeting flanges; 
6, made of India rubber or other soft and elastic material, so that, by pressing 
the wheel down upon the surface to be mar'ked, the types are broughf in con- 
tact with sald surface with the requisite force to produce the desired impres- 
sion." ', 

The claim based on the above descriptive matter is claim 2 of the 
original, as folio ws: 

"2. The yielding flanges 6, on type wheel. 4» constructing and operating 
substantially as and for the purpose described." 

The foregoing descriptive matter is alteredi in the spécification of 

the reisBue to the foUowing: .- 

"The type wheel is provided with rims or flanges, preferably made of India 
rubber or other elastic material, so that the types can be depressed on the 
subject tobe marked with the requisite force to produce the desired impres- 
sion. The rims or flanges serve to keep the surface of the types in a plane 
parallel with the surface to be marked, which is otherwise often difflcult 
owing to the différent lengths of lines of type, or the position of the type at 
the sideof the surface of the. type wheeL • * • Tliis type wheel • * * 
is provided with projeeting flanges, b." 

The claims of the reissue, based on the foregoing descriptive mat- 
ter in it, are thèse : 

" 2. The combination, with a handle, of a type wheel prbyided \5rith flainges, 
for keeping the plaiie. of the type parallel with the sm-face of the article to be 
marked. S. A type' wheel provided with yielding flanges, constructed and 
operating substantially as and for the purpose described." ■ 

There ie in; the original a distinct statement that. the flanges are 
made of India rnbber, or other elastic, yieldjng material, and there 
is no suggestion that they can consistently with the ideag of the 
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invention be made of àny non-elastic^ non-yielding material. They 
are also stated to be projecting flanges. This expression, with 
notbing more, would be satisûed by flanges projecting from and 
beyond the face of tbe type "wheel, and would not necessarily mean 
that the flanges should project to a distance beyond the line of 
the impression faces of the types. But the expression is, that 
they are projecting flanges made of elastic material "so that, hj 
pressing the wheel down on the surface to be marked, the types 
are brought in contact with said Surface with the requisite force 
to produce the desired impression." This clearly implies that 
until the wheel is pressed down on the surface to be marked, the 
types are out of contact with that surface, because they are raised 
above it by reason of the fact that the flanges project further from 
the face of the wheel than the types project from said face; and 
that, by reason of the fact that the flanges are elastic and yielding,. 
the pressing down of the wheel will cause the flanges to'be com- 
pressed and to yield, and will allow the' types to corne into contact 
with the surface to be marked. It is true that figure 2 of the draw- 
ings of the original patent shows the face of the type projecting from 
the wheel to a greater distance than the flanges project from it. But 
in figure 2 of the drawings of the reissue the face of the type does 
not appear to project from the wheel to a greater distance than the 
flanges project from it. 

Mr.Stark, an expert for the défendants, testifies that flgure 2 of 
the drawings of the reissue shows the flanges to project more than 
the types, and that if they did not, the types could not be depressed 
in "the surface to be marked" to accomplish the result set forth in the 
spécification. On the other hand, Mr, Eobertson, an expert for the 
plaintiffSj testifies that he thinks the drawings of the reissue are in- 
tended to represent the types as on or abont the same level as the 
flanges; that the word "depressed" in the connection in which it is 
used means that the types must be depressed into the surface of the 
material; and that this where hard tpyes were used would neeessi- 
tate the yielding of the flanges. It is very clear, however, that where 
hard types are used with elastic flanges, in the Holt wheel the flanges 
must project to some extent beyond the faces of the types in order to 
be operative as elastic flanges, unless the hard types enter the ma- 
terial that îs being marked. Nothing is said in the original spécifi- 
cation as to'the material of which the types are to be made, whether 
of hard métal or of elastic material, but it is shown that the mode! 



, BOyE V. KBBLEB. 4^1 

deposîted by Holt in the patent office with his original application 
showed types of hard métal with elastic flanges. It must therefore 
be held that the original patent admitted of the use of hard types 
with elastie flanges. This being sp, it foUows that the elastic flanges 
must hâve been intended to project beyond the faces of hard types 
in order to be operative, and that such is the meaning of the lan- 
guage of the original speciflcation. That that language was so un- 
derstood at the time by the inventer is stated by him in bis testi. 
mony. He says that when the original spécification was submitted 
to him by his solicitor, heobjected to that part of it which says, "that 
force is required to bring the printing surface down to a level or be- 
low the flexible bearers so that an impression could be taken, call- 
ing bis attention to the fact that the bearers on the model were no 
higher than the face of the types." He saye that the elastic flanges 
in the filed model projected so as to be on a line with the face of the 
métal types. Tet the spécification was allowed to go put in that 
shape. The inventer does not seem to hâve used ngid flanges until 
after the original patent was issued, or to hâve had any idea when 
he obtained his original patent of using rigid flanges. Qn,e object in 
obtaining the reissue olearly was to procure a olaim which should 
cover flanges, whether rigid or not, in connection with a handle, 
while retaining the claim to a type wheel with yielding flanges such 
as the original patent describes. 

One form of the défendants' wjieel bas rigid flanges which do not 
project to a distance as far as the faces of the types. In this form of 
wheel there is a border around the types, but it is a part of the types, 
and is Inked and an impression taken from it, and it is not a flange 
in the sensé of the Holt patent although it is elastic, the types being 
elastic and the flanges being rigid, In tbe other form of the défend- 
ants' wheel, called the Barnes and Aiïen wheel, the elastic border is 
omitted, the types being elastic and the flanges being rigid and nôt 
projecting as far as the face of the types. Neither of thèse forms of 
wheel would bave infringed claim 2 of the original patent; nor.does 
either of them infringe claim 3 of the reissue. They do infringe 
claim 2 of the reissue, as it stands, because they bave a handle and 
rigid flanges which keep the plane of the type parallel with the sur- 
face of the article to be marked, if claim 2 can be construed as cov- 
ering any flanges but such as were shown in the original patent. 

The original patent was granted in January, 1866. The reissue 
was applied for in March, 1876, and granted in October, 1875. If 
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there was any error in the original patent. in not setting fortb and 
claiming rigid flanges, or in stating that the flanges were to be elastic, 
and were to be so arranged that the types were to be eut of contact 
with the surface to be marked until by the yielding of the flanges 
through pressing down the wheel the types would be brought in con- 
tact with such surface, the error was a plain one, apparent at once 
to the patentée, and as capable of being promptly corrected then as 
after a lapse of more than nine years, Meantime, the manufacture 
of wheela, substantially the aame as those of the défendants, had 
been entered upon, there being no infringement of any claim of the 
original patent in respect to flanges. In view of ail thèse f acts, claim 
2 of the reissue cannot be upheld as a claim covering rigid flanges 
such as the défendants use. The décisions to this effeet are numerous. 
Bell V. Langles, 102 N. Y. 128; Manuf'g Co. v. Ladd, Id. 408; 
Manufg Co. v. Corbin, 103 N. Y. 786; Miller v. Brass Co. 3 Morr. 
Trans. 419 ; Bantz v. Frantz,4: Morr. Trans. 341 ; Matthews v. Machine 
Co. Id. 347; Johnson t. Railroad Co. Id. 931. 

It appears that the inventor held the légal title to his patent for 
more than five years after it was issued, permitting the use of it by 
the Secombe Company for a royalty on each wheel. It does not 
appear that he was not at full liberty to apply for a reissue of it. 

In addition to what bas been said about the défendants' wheel 
with the elastic border, it may be said that it extends wholly around 
the types and does not compass the entire circumference of the wheel, 
and has the same opération which types in the same place would 
bave, and its face is on the same plane with the faces of the types, 
and it is a part of the printing surface. In ail thèse respects it 
differs from what is desoribed in the original spécification of Holt. 

It follows from thesa views that the bill must be dismissed, with 
costs. 
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BaBEEB V. ToDDï 
(Circuit Vourt, N. 1)., New Ycvh. July 29, 1882.) 

1. PATBKT— iKFRmOKMENT. 

P]amtiS'B claim Ho. 1 in a patent was for an elastic bucket working by 
suction in the bore of a chain pump, and haying a drip orifice, allowing tiie 
the water above the bucket to escape down to tlie Bource of supply ; and Iiis 
claim No. 2 was for a solid elastic bucket with an elastic bearing edge, and a 
convex or contracted upper portion, bo that the bucket would readily yield ànd 
go up, but resist going down. EelA, that thèse clalms were infringed by the 
Stowe and Rumsey buckets, used by défendants, as they were both of thera solid 
elastic buckets, having an elastic bearing edge, with the upper portion convex 
or contracted from said edge so that the bucket readily yields to any irreg- 
ulariti«s in the pump tube, and is easily drawn up, while it will resist moving 
downward \ and such bucket is adapted to fit and work in the bore of a pump 
tube to raise water by suction, and is provided with a suitable orifice or outlet, 
through wbich the water abave the bucket could escape. 

2. Same— Peevious Existence dp Fbatubes Claimed. 

■ Where certain features hâve existed before their adoption by an inventor he 
can only claim modifications of the fonn embodying such features, and if other 
inventions differ in form there will be no infringement, 

3. Patents No. 83,117 and No. 58,368 compared with that of plaintifE, and shown 

not to bave anticipated the features of his invention. 

R. H. Duell, for plaintiff. 

A. P. Smith, for défendant. 

Blatchfobd, Justice. This suit is brought on reissued letters 
patent granted to the plaintiflf July 6, 1875, for an "improvement in 
buckets for chain pumps," the original patent having been granted 
to him June 20, 1871, and reissued to him May 19, 1874. The re- 
issue of 1875 was sustained by this court in a suit brought by the 
patentée against James D. Shoots, and decided in January, 1882. 

The défendant bas used two forms of bucket, the Stowe bucket and 
the Rumsey bucket. It is very clear that both of them infringe 
claims 1 and 2 of the plaintiff's patent. They are both of them 
solid elastic buckets, having an elastic bearing edge, with the upper 
portion convex or contracted from said edge so that the bucket will 
readily yield to any irregularities in the pump tube and be easily 
drawn up while it will resist moving downward; and the bucket is 
adapted to fit and work in the bore of a pump tube to raise water by 
suction, and is provided with a suitable orifice or outlet through 
which the water remaining in the pump tube above the bucket is 
allowed to escape down to the source of supply. AU of thèse features 
are found in the plaintifif's bucket and in the Stowe and the Eumsey 



é7é FEJOBBAL KBPOBTSK. 

buckets. They are not shown to hâve existed before in unison in any 
bucket. Thèse features make up 6kiiu& 1 and 2. If they had 
existed before, the plaintiff could only claim modifications of the form 
embodying thosô features, and if the dèfendant's buckets differed 
in form they would not infringe. But the plaintiff is entitled to a 
broad construction of his olaims. The dèfendant's buckets hâve the 
same structure and mode *oî opération so far as the above-named 
features are concemed. The elastic bucket working by suction in the 
bore and having the drip orifice is the subject of claim 1. The solid 
elastic bucket with the elastie bearing edge and the convex or con- 
tracted uppér portion so that the bucket will readily yield and easily 
go up, but resist going down, is the subject of claim 2. 

The patent No. 83,117, granted to Orin 0. Witherell, October 13, 
1868, and the patent No. 68,368, granted to Emmet E. Austin, Octo- 
ber 2, 1866, do not show anything antieipating the plaintiS's claims. 
No witness testifies that they do, while there is testimony on the part 
of the plaintiff that Witherell's patent does not. Witherell's patent 
shows merely an elastic plate clamped between two métal plates. It 
is a lift valve raising water by lifting instead of suction, and haa no 
such elastic bearing edge as the plaintiff's bucket bas, and no drip 
orifice. The Austin arrangement works by lifting and there is no 
pump tube and no suggestion that the bucket is elastic. 

The testimony of White and Wardwell is the same that was taken 
and introducéd in the suit against Shoots. It shows only the use, not 
in new puinp tubes, but in worn pump tubes, of a flat, thin, cylindri- 
cal disk of rubber slipped over the loop of the chain and lying flat 
on the métal buttons, to compensate for the wear which had taken 
place in the tube by the rubbing of the métal button. This was not 
an elastic bucket fitted to operate by suction, fitting the bore, and 
having a drip notch ; nor was it a solid elastic bucket with an elas- 
tic bearing edge, and its upper portion convex or contraeted from 
said edge. What was said on this subject in the décision in the suit 
against Shoots need not be hère further repeated. 

The testimony of Witherell shows the use of nothing différent 
from what is above described, He testifies that the rubber disks 
which he placed on the métal buttons in the worn tubes were in- 
tended to fit about the same as it was intended the original métal 
buttons should fit, and were made to fit so loosely that they would 
not stick in the tube when the chain fell back after pumprng, and 
would work without friction, and leave space enough between the 
disk and the bore of the tube for the water to escape downward. 
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There was no raising water by suction, and no elastic bearing edge, 
and so no anticipation of the plaintiff, 

There muet be a decree for the plaintiff for an account of profits 
and au ascertainment of damages, and a perpétuai iujnnctiôn, with 



Zanb and others v. Pboe Bbothbbs & Co. 

(Oirouit Court, D. Oonneetieut. August 26, 1882.) 

L Patent— Infkingbmeht—Mabtbb's Report— Pkofim. 

In tbia case the défendants used the combination that gaye a peculiar value 
to the patent faucet of the plaintifls, and they ■were chargeable with damages 
in respect to the éntire faucet, and themaster's report sochargihg them should 
be confirmed. 

2. Bamb — Mbabctbe of Dauaobb. 

The measure of damages for infringement of a patent îs the profits that the 
plaintifls would hâve made on the sales of the patented article had they sup- 
plied the customers to whom the défendants sold such article. 

3. Bamk— Estimation of Profits. 

In estimating the amount of snch profits the cOst of manufacture and sale 
should be deducted, and on sales of a large amount, clerk's hire, storage, 
freight, etc., should be considered as part of such cost ; but in, this-case, as 
thèse expenses would make only a trifling différence in amount awarded by mas- 
ter, a reaccounting will not be ordered. 

4. Samb— TrbbiiK Dauaoes. 

In this case, motion of plaintiSs for treble damages should be denied. 

Thomas Wm. Clarke, for plaintiffs. 

Charles R. Ingersoll, for défendants. 

Shipman, D. J. The questions now at issue arise upon the défend- 
ants' exceptions to the master's report. The first class of exceptions 
is, in substance, that the master erred "in charging the défendants 
with profits and damages in respect of the entire Bâte faucet, when 
they were only chargeable in respect of the particular iinprovement 
embodied therein, which had been patented to Jenkins." 

The invention was an improved self-closing faucet, and consisted 
in a new combination of the oid devices previously used in f aucets of 
this kind, viz., a sorew follower with a quick-threaded screw, valve, 
and spring. The combination is a simple one, and the value of the 
faucet consists in its simplicity and strength, and its conséquent fit- 
ness for hard, rough usage. It bas gone into extensive use. The 
principle of the invention — 
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" Was a comblnation of the several parts by which the valve was to be forced to 
its seat solely by the opération of the spring and the pressure of the water, and 
the valve v?as to be removed from its seat solely by the twisting of the handle 
of the screw-following apparatus. * * * The connection between the 
screw and the valve must be by contact only, so that when the valve was 
returned to its seat the spring should do the entire work, and wheu tlie valve 
was forced away from its seat it should be effected by pushing the valve. 
There could be no rigid connection between the valve and the screw follower 
or the swivel." ZaTie v. Peclt, 9 Fed. Rep. 101. 

The défendants took this principle, madë at first the plaintiffs' 
faucet with a swivel, and having been enjoined against such manu- 
facture, made a faucet with the swivel pinned to the screw follower. 

This infringing device is the one now under considération. 

The faucet consisted in connection with a twisting handle, which 
is a portion of the screw follower in this new combination of old and 
common éléments. There are no other parts or features in the 
structure apart from the ordinary induction and eduction way. Other 
faucets had quick-threaded screws, and valves operated by the screw 
follower, and probably had their own advantages, but this uovel ar- 
rangement of ail the éléments of such a faucet had a peculiar utility 
which gave it its value and character, and created a wide market. 
When the défendants took this combination, they took that which 
had given the Jenkins faucet its value and success, and they took the 
combination which made the faucet. In this respect the case is un- 
like Garrettson v. Clark, 15 Blatchf. G. 0. 70, an3 similar cases. 

The remaining class of exceptions is that the master erred in find- 
ing that the plaintiffs were damaged by the défendants' infriugement, 
by loss of sales to the amount of $1,615.14, that amount being the 
profits which the plaintiffs would hâve made had they supplied the 
same purchasers. I think that the master was justified by the tes- 
timony in finding that but for the infringement the plaintiffs would 
bave made the sales of their faucets to their old customers, which 
were made to them of the infringing faucets by the défendants, and 
that the plaintiffs' profits would bave been $1,615.14. 

The question in this part of the case being as to the loss or dam- 
ages, in exeess of the défendants' profits, which the plaintiffs sus- 
tained by reason of the infringement, and the master having properly 
found that, by reason of the infringement, the plaintiffs lost the 
specified sales, the damage is fairly estimated by the amount which 
the plaintiffs would hâve reeeived for the goods, deducting the cost 
of manufacture and of sale. In the cost of sale, the store expenaes, 
Buch as clerk hire, storage, freight, etc., should be estimated upon 
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sales of any large amount. In this case, in view of the fact that the 
principal part of plaintifs' faucets are sold by Mr. Adee, of New 
York, this olass of expansés upon sales of about $3,800 would add 
suchi a trifling amount to the existing expenses of conducting the 
plaintiffs' business, that it is not désirable to subject the défendants 
to the expense of sending the case back to the master for a reac- 
counting. The amount, if any, which would be deducted from the 
11,615.14 would be very small. 

The défendants' exceptions are overruled. 

The motion by the plaintiffslôr treble damages is denied. 



Tyleb V. G-ALLOWAT and others. 

(Ovrmit Court, N. D. New York. July 29, 1882.) 

L Patents fob IiivErmoNs — Suit againbt Individuai. Défendants. 

The bill in this case was âled against défendants individually, alleging that 
they were members of a copartnership in which the extent of the intereat of 
each member was measured by the uumber of shares hé held in the copartner- 
ship as a joint-stock association. Hdd, that the unauthorized use of a patent 
by the agents of such association, in its business, for the beneflt of its stock- 
holders, must be considered asa use by each of them, from which each of them 
might be enjoined in a suitof this form, notwithstanding the fact that under 
, thelaws of New York, there being more than seven shareholders, the associa- 
tion could hâve been sued as a whole by suing the président, without making 
ail the shareholders parties, and that a decree for injunction and accounting, 
withcosts, should be passed. 

2. PbACTICB— COSTB OF DiSMISSAL. 

As the évidence does not show that K. was a shareholder, although secretary, 
of the association, the bill must be dismissed as to him ; but, as he answered 
jointly with D., without costs. 
îi. Samb— Ambndment ab to Parties. 

Plaintiff cannot amend his bill by alleging that défendants were severally 
président, secretary, and directors of the association, as this is unnecessary in 
a suit against them individually, and would be improper if intended to make 
the suit one against the association as a whole. 

George W. Hey, for plaintiff. 

Henry R. Durfee, for défendants. 

Blatchtoed, Justice. This suit is brought on reissued letters pat- 
ent No. 8,832, granted to the plaintiff August 5, 1879, for an "im- 
provement in cheese hoops," the original patent having been granted 
to William Steinberg, March 21, 1871. By agreement of parties the 
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caise bas been heard and a deeisîon teudered (12 Fed. Bbp. 567,) 
upon ail questions in tbe suit, except that now presented for consid- 
ération. Tbe question reserved was "tbe question of the liability of 
the défendants in tbis action under its présent title and form, or any 
otber question toucbing tbeir liabiUty as individuals or.members of 
tbe Macedon Gbeese Association» or tbe liability of tbe Gbeese Asso- 
ciation as a Company." 

Tbebill is filed againstfour persons — Galloway, Durfee, Kent, and 
Billings — individually, as défendants. It allèges tbat tbe défendants 
"at Macedon Gbeese Factory," in tbe county of Wayne, New York, 
bave "unlawfully and wrongfully made, or caused to be made, sold, 
or caused to be sold, used, or caused to be used," cbeese boops con- 
taining tbe patented inventions. 

It appears tbat tbe défendants Galloway, Durfee, and Billings 
Vfore members of a copartnersbip called tbe Macedon Gbeese Associ- 
tion, witb otber persons; tbat tbe extent of tbe interest of tbe mem- 
bers in tbe copartnersbip was measured by tbe number of shares of 
stock beld by eacb in tbe copartnersbip as a joint stock association ; 
and tbat tbe number of bolders of shares was greater tban seven so 
tbat tbe association could be sued as a wbole, under tbe laws of New 
York, by suing its président as such witbout ail the sbarebolders par- 
ties. Tbe plaintiff did not attempt tO sue tbe association as a whole. 
It is shown tbat tbe infringing cbeese boop was owned by tbe as- 
sociation, and was used by its agents in making cbeese in its busi- 
ness at its Works for tbe benefit of its stockbolders. Galloway, Durfee, 
and Billings were sbarebolders. Tbe use aforesaid was a use by eacb 
of tbem, quite as mucb as if tbere bad been a copartnersbip witbout 
shares of stock, or one witb shares belonging to less tban seven sbare- 
bolders in number. Tbe use by eacb was a tort, and eacb is liable 
to be enjoined. Wbat tbe extent of the liability of eacb for profits 
and damages is, wiU be a question to be determined hereafter af ter 
a bearing on tbe report of a master on a référence for tbat purpose. 

Kent is sbown to bave been secretary of tbe association but it 
does not appear on tbe présent évidence that be was a sbareholder. 
As tbe case stands tbe bill must be dismissed as to bim, but witbout 
costs, as he answered jointly witb Durfee. 

Tbe motion of tbe plaintiflE to amend bis bill by alleging tbat the 
défendants were severally président, secretary, and directors of the 
association is denied. If intended to aid tbe suit as one against 
tbe défendants individually, it is unnecessary. If intended to make 
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the suit 0116 against the association as a whole, tbé plaintiff oannoi 
now be allowed to pat this suit into that ehape. 

The usual decee' for an injnnctîon and an aceonnting against ail 
the défendants but Kent, vith costs, mnst be entered. 

See & a 12 FsD. Bbp. 667. 



Qcftrrsmï) v. Cbesoent fisE'vniTO Co. 

(Oh-euit Court, D. Indiana. Beptember 21, 1882.) 

FAXBirr Ton Invention— Dkviob. 

A device consisting of old éléments combined, and praetically snpersedlng 
ail otber known means of pitching kegs and other small lecepUcIes, is aot a 
mère mecbanical équivalent of any other device, 

JBannin^ (£ £annin^, for complainants. 

Pwrkimon é Parkinaon, for défendants. 

Gbbshau, D. J. I bave considered the proofs and arguments on 
the motion for a rehearing, and am convinced that in holding the 
complainants' patent invalid undue importance was attacbed to the 
German publications, the Gochrane and Slate patent, and the Siebel 
device as auticipating défenses. See 9 Fbd. Bsp. 762. The German 
publioations are vague and nnoertain, and describe no machine capable 
of practical and successf ul use by brewers for pitching casks and kegs. 

It is suffîcient to say of the Coohrane and Slate device, withoui 
again stopping to describe it, that, without material changes in its 
construction or arrangement, it cannot be made to produce the same 
nseful results as are produced by the complainants' device. 

I am still of opinion, however, that the complainants' patent can- 
not be sustained on the theory that they were the first to use a hot 
blast, fromwhich the oxygen had been removed, in heating the interior 
of casks for the purpose of pitching them. Siebel, we hâve already 
seen, heated the cask with his machine for the same purpose by the 
application of a hot blast, whioh be deprived of its combustible prop- 
erties by forcing it through and in actual contact with the are in the 
fumace. 

This fumace he inserted into the cask through the man-hole, and 
there operated it. Of course, this machine oould not be used in pitch- 
ing kegs or other small réceptacles into which it could not be inserted. 
In this and other respects the Siebel device was crude and imperfeet. 
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compared with the complainants' ma:chine, which was located and 
operated outside the réceptacle to be heated and pitched, and which 
was adapted to pitching barrels and small kegs as well as casks. 

The complainants' device was the first, and the proof shows that it 
is to-day the only, means by which brewers are enabled to pitch barrels 
and kegs without removing the heads. This device also forces into 
the réceptacle to be heated a much hotter blast than Siebel can apply 
with his machine, and with it brewers are enabled to do their pitching 
more expeditiously and economically. 

The method or means which the complainants employed in forcing 
into the cask a hot blast, consisting of the same éléments as the Siebel 
blast, produced, if not a new resuit, certainly a much better one than 
could be produced by any other method or means then known to per- 
sons engaged in the business of brewing. Compared with other 
means for heating the interior of casks and réceptacles, the complain- 
ants produced a new mechanism or thing which enabled them to pitch 
casks and kegs more rapidly and economically than they had ever 
been pitched before. I think the complainants were entitled to a 
patent, not for the improved or better resuit or effect, but for the 
mechanism or means by which the resuit was accomplished. 

It is the policy of the law to encourage useîul improvements, and 
I am unwilling to hold that the complainants' device, consisting of old 
éléments, combined and operated as stated in the spécification, 
practically superseding, as it does, ail other known means of pitching 
kegs and other small réceptacles, . and greatly superior, as it con- 
fessedly is,. to Siehel's machine for pitching large casks, is the mère 
mechanical équivalent of the latter, or of any other device. 

Thèse are briefly my reasons for withdrawing my former ruling, 
and for now entering a decree in favor of the complainants, with an 
order for an account of profits. 



DBPOBD ». MEHAFFT. 481 

Pefosd, Hinels & Co. v. Mehafft and otiiers. 
{Oirùuit Court, W. D. Tennessee, September 9, 1882,) 

1. Kbmoval op Causes— TiHE for Filing PBTirioir— Pko Cohtesso. 

According to the Tennessee chanoery practice a cause is not for trial until a 
pro confessa has beea taken against a party not appearing, and a pétition for 
removal is in time if flled before tliis has been done. 

2. Samb — Sevbral Dbfekdants — Cause, when Tbiable — REifOYAi., ■whbn 

Babbed. 

If tliere be several défendants, and as to one there is an issue by answer, but 
as to others no issue by answer or pro confessa, tlie eause is removable until and 
during tlie term at which the pro confessa is entered. It must be at issue and 
triable as to ail the parties to bar the right of removal as to any of them by the 
lapse of a trial term ; and tbis, whetber the parties as to whom there is no issue 
be necessary or only proper parties. 

3. Bamb— Pbo Confksso ok Finax Decree. 

And the foregoing ruie is not aflected by the fact that the pro confessa may, 
under the practice, be entered in the final decree itself . Nothing but an actual 
trial commenced will bar the right of removal at the trial term when the case 
is in that condition. 

4. Bame— Defective Bond — Amendment— Jurisdictioîj-. 

If the removal bond be defective, and omit the condition for the payment of 
costs required by the act of congress, the omission is not fatal to the jurisdic- 
tion of the fédéral court. The defect may be cured by amendment, either in 
the State or fédéral court, or by the substitution of a new bond, oontaining 
the proper conditions, flled nunc pro tune, 
6, Bame— Act Maroh 3, 1875, Constbued. 

(1) The only essential jurisdicttonal facts are the existence of a controversy 
between citizens of dlfierent states, or arising under the constitution and laws 
of the United States, of the character and amount desoribed in the statute. (2) 
The right of removal may be barred by the lapse of time, on failure to com- 
mence the proceeding wiihln the time prescribed by the statute, as in other 
cases of limitation of that nature. (3) But a perfect pétition and a perfect 
bond for removal, or a strict complianoe with the practice régulations of the 
statute, are not absolutely essential as Jurisdietional requirements, but only 
directory and not imperative methods of procédure; régulations that should be 
caref uliy f ollowed and reasonably enforccd by the courts ; but, after ail, régula- 
tions that are protected by the acts of concress authorizing amendments to cure 
defects and omissions in légal proceediugs. (4) Thèse amendments may be 
made in either the state or fédéral courts, according to their practice, respect- 
ively. 

In Equity, Motion to remand. 

This is an attachment and injunction bill filed in the chancery 

court of Hardin county by citizens of Tennessee against a citizen of 

Louisiana, and certain citizens of Tennessee. It seeks an account 

of transactions between the plaintiffs and the leading défendant of 

V.13,no.l0— 31 
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the sales of quantities of staves, and advances made by the défend- 
ant as a commission m&rchant, and avers that in snch accounting 
the défendant is indebted to the plaintiff in a large amount. It al- 
lèges that the other défendants are indebted to the leading défendant 
in varions sums of money, and prays for an attachment of this in- 
debtednesB on account of the noii,-re6idence, and for an injunction 
against paying to her «ntil the claim of the plaintiff is satisfied. The 
chancellor's fiât was obtaiûed, and the attachment and injunction 
were duly issued and levied. The bill wàs filed March 8, 1880, and 
publication made according to thestate practice, process beingserved 
on the résident défendants, who were required by the process and 
allégations of the bill to answer as to their indebtedïiess to the other 
défendant. The process was ail returnable to the April term 1880. 
There are two terms a year of that court,— in April and Ootober. On 
June 23, 1880, Mrs. Mehaffy answered, and at the subséquent Octo- 
ber term, on her application, the cause was continued. Proof was 
taken, and other orders not necessary to notice were made, and the 
cause continued by consent at the April term, 1881. Further proof 
was taken and filed, and orders were made in préparation of the case 
for trial until the October term, 1882, when Mrs. Mehaffy filed in the 
state court her pétition and hond to remove the cause to this court. 
The condition of the bond is as follows: "Now, if the said Moline 
Mehaffy shall enter and file in the circuit court of the United States, 
to be held,.etc., copies of ail process, pleadings, dépositions, testi- 
mony, and ail other proceedings in this cause affecting or concerning 
said suit, then this obligation to be void." The transoript being filed, 
the plaintiffs move to remand the cause for want of jurisdiction, and 
the petitioner asks leave to amend the bond, or to substitute a proper 
bond. 

Pitts â Cunningham and Bullock é Hays, for plaintiffs. 

A. G. McDougall, A. W. Campbell, and McCorry de Bond, for do- 
fendant. 

Hammond, D. J. The leamed counsel for the motion hère very 
frankly abandon ail the grounds stated by them, except that (1) the 
application to remove was not in time; and (2) the bond is not con- 
ditioned, as the statute requires, "for paying ail costs. that may be 
awarded by the said circuit court, if said court shaU hold that such 
suit was wrongf uUy or improperly removed thereto. " 

The first ground insisted on dépends on the proper détermination 
of the question, which was the term of the Hardin chancery court at 
which this cause could be "first tried ?" No order pro confessa haa 
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«Ter been entered in the case against the défendants not answering, 
and the counsel for the removing défendant insist that there has 
never been any tenn at which the cause etood for trial under our state 
practice, while the plaintifFs' counsel contend that the question must 
be determined with sole référence to the removing défendant, as tb 
whom the cause was at issue by the answer, under our practice, at 
the October term, 1880, when tlie answer was filed; that the other 
défendants are only gamishees, and their answers or issues made by 
pro confessa are immaterial now that the leading défendant, whose 
appearance vras to be secured by the attachment, has appeared and 
answered, and that as to ail the défendants the cause stood for tnal 
at the term at which the answer of Mrs. Mehaffy was filed, and at 
each term thereafter. The object of the attaohment was not only to 
compel the appearance of the non-resident défendant, but likewise to 
secure the debt of the plaintiffs, and that this is so is apparent from 
the fact that since her appearance the attachment has not been dis- 
charged, nor the injunction dissolved, and could not be against the wiU 
of the plaintiffs until their debt is satisfied. Thèse other défendants 
are in one sensé gamishees, no doubt, but not in the technical sensé 
of the argument, in which sensé they are not parties to the suit, but 
merely persons summoned to answer in exécution or attachment as 
to the effects or assets of the plaintiffs' debtor, of which they hâve 
knowledge, as in the case of Cook v. Whitney, S Woods, 715. Hère 
they are parties to-a bill in equity, under injunction and with ail the 
plenary rights of the other défendants to a bill in chancery, not 
necessary but proper parties, and I hâve no doubt that they must be 
so treated in the considération of the question to be so determined. 
Nominal parties in fihe record cannot defeat the right of removal. 
Texas v. Lewis, 12 Fep. Ebp. 1, and note. But thèse are more than 
nominal parties, and if they were only such the principle could not 
apply in determining the question as to the time within which removal 
could be had under this statute. 

It is also clear to my judgment that the acft of congress does not limit 
the considération of this question to the condition of the record as 
against the petitioner to remove. The whole case must be for trial 
as to ail the parties, and not a part of it, to bar the right of removal 
by a lapse of the term. The act says so. Its language is, "he or 
they may make and file a pétition in such suit in such state court 
before or at the term at which said cavse could be first tried, and be- 
fore the tnal thereof," etc. Act March 3, 1876, § 3, (18 St. 471;) 
Bump, Fed. Proc. § 640, p. 324, and notes. Causes are not prop- 
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erly, or should not be, tried piecemeal, and nothing less than une- 
quivocal language should qualify the natural meaning of thèse words, 
and thus treat the cause as if the rule were to try it in parcels, and 
not as a whole. The right to remove is not gone until the trial oî 
the cause, or the end of the term at whieh it could be first tried as to 
ail the défendants, unless, indeed, the state law, which is not the 
case with us, permits it to be finally heard in parcels. Was the 
case, then, ready for trial as to ail the parties at the time this péti- 
tion was filed? It certainly was not. A pro confessa, is not, like 
a judgment by default. at law, where that judgment is the resuit of 
a trial, and the end of the case, unless it be opened, as in McGal- 
lon V. Waterman, 1 Flippin, 654, and Harter v. Kernochan, 103 U. 
S. 563. In the case of Graves v. Boon, MSS. (Jackson, 1875, not 
reported,) I hâve the opinion of the late commission of appeals, in 
which the précise question was decided. Thèse cases are not reported, 
but they are judgments adopted -by the suprême court, and while, 
strictly speaking, not binding as authority, they are entitled, from 
the charaeter of the judges and their careful adjudications, to ail 
respect from this court, at least. The case stood on pro confessa as 
to some of the défendants, but as to Nancy Boon there was neither 
answer nor pro confessa. McKissick, J., says: 

" The court beiiig of opinion that as no answer was filed by défendant, 
Nancy Boon, and no order pro confessa entered as to her, the case was not at 
issue, and was theref ore improperly lieard by the chancelier ; and for this errer 
the decree of the chancellor should be set aside. * * * But as she is the 
trustée of thèse complainants, she is a necessary party to the cause, which 
cannot be finally heard as to the other défendants without being heard as to 
her; and not having been so heard, it must be remanded,to the end that it may 
be regularly brought to a hearing." 

The court cites Mitchell v. McKinny, 6 Heisk. 83, and distinguishes 
it. The case was, no doubt, according to our practice, properly decided, 
and would seem conciusive ; but it is argued that there the défendant, 
as to whom there was no pro confessa, was a necessary party, while 
hère they are not. Possibly, if the plaintiffs chose to abandon their 
security afforded by the attachment and injunction, and dismiss as 
to thèse parties, that argument might avail, provided the dismissal 
were made promptly, and before the défendant filed the pétition for 
removal. But even then I should think that it ought to be done 
under circumstances that would not préjudice the right of removal. 
The plaintiflf could not let the case stand as to ail parties until the 
term for removal had ended, and then, by dismiasing as to some 
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parties, change the status of the cause and defeat the removal by an 
act of his own, which he might take for that purpose, having misled 
the adversary party by permitting the case to remain in a removable 
state until the dismissal was made. It is not neoessary to décide 
this hère, and I only allude to it, as I bave had occasion to do before, 
to show that this right of removal is not within the power of the 
adversary party to defeat by any action of his which results in sur- 
prising the party desiring a removal, by a curtailment of the time 
which, but for that action, he would hâve under the statute, any more 
than it is within the power of the removing party to enlarge the time, 
after the bar of the statute has attached, by some act of his deferring 
the trial term. Cramer v. Mack, 12 Fed. Eep. 803. It is sufficient 
for this judgment that thèse parties were still on the record (and are 
yet) when the pétition for removal was filed, at a time whôn the cause 
was not ready for trial. The plaintiflfs thought proper to make them 
parties to secure the debt, as well as to compel the appearance of the 
main défendant, and we must take the case as they hâve made it. 
The défendant had a right to rely on the record as it stood in this 
matter of removal, and it is immaterial that the plaintiffs might 
hâve made a différent case. If they had done so, either by leaving 
thèse outside parties out of the case or by dismissing them when the 
main défendant appeared, she might bave filed the pétition to remove 
more promptly; but without that, she was under no compulsion of 
this statute to act sooner than she did. There is nothing in the 
case of BabUtt v. Clark, 103 U. S. 606, to militate against the views 
above presented, but on the contrary they are supported by it. This 
class of questions largely dépends on the state practice, and it seems 
plain to me that this case was never triable before the removal was 
asked, in any other sensé than that it might bave been so if the 
plaintiffs had promptly taken their pro confessa, or promptly dis- 
missed the parties as to whom they might hâve done without. But 
this is not what is meant by the statute. 

It is also argued that, under our practice, the pro confessa might 
be taken at the hearing, and in the final decree itself, and therefore 
this cause should not be held to be not ready for hearing for want of 
it. Claybrook v. Wnde, 7 Cold. 555; Clark v. Hays, MSS. (Jackson 
Op. book 9, p. 456, not reported;) Tenn. Code, (T. & S.) §§ 4350, 
4369, 4370, 4371, 4472, 4473, This is plausible, but I think not 
Sound. If it be conceded, as I think it must, that a plaintiff may let 
the cause stand until ealled for trial, and then take the pro confessa 
against the défendants not appearing, it is still true that the pro cou- 
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fesso précèdes in point of time the actual trial or deoree. Bank of 
U. S. V. White, 8 Pet. 262. It cannot be otherwise, for the decree is 
based on the pro confessa, which is the évidence on which the court 
acts in giving judgment. The mère fact that thèse distinct acts or 
orders of the court are embodied in the same draft is only a différ- 
ence of degree, and an incident of the trial itself, — a mère factitious 
circumstance. If the pro confessa is taken, as it may be, at a rule 
day and immediately in def ault of answer, that act of préparation for 
trial, by making up the issues, may précède the trial many days or 
months, or even years; but it is none the less taken as an act of 
préparation for trial if done only a few minutes before or simul- 
taneously with the trial. The entry on the minutes, or in the draft 
of the decree, is only évidence of what the court has already done in 
contemplation of law, and not the doing of it. The technical fact is 
that without a pro confessa against a défendant the pleadings do not 
show an issue, and the case is not on the pleadings triable, and this 
is the governing considération. Barney v. Latham, 103 U. S. 205. 
Actual trial would, in such a state of the case, under the act of con- 
gress, bar removal, but nothing less, because before that event, and 
at the first term at which it is triable on the pleadings, the party may 
remove. Removal Causes, 100 U. S. 457 ; Jifkins v. Sweetzer, 102 
U. S. 177, 179. Until pro confessa the case would not be triable, and 
that would be the term of trial in a case in that condition. This 
may seem an overnice distinction, but it is not, and is plain when 
we understand that the triable gtattts of the case does not dépend on 
the capability of being put in a condition for trial by the acts of the 
parties to bring it on, but in actually having been put in a condition 
on the record for trial. The party may remove it at the first term 
when in that condition, and has the whole term, unless the case be 
actually tried before he files the pétition. He looks only to the con- 
dition of the record, and not to the state of mind of the adversary 
party, to détermine whêther the cause is triable at the time he files 
the pétition. If he finds the issues not made up, the case is remov- 
able and he need look no further. Blackwell v. Braun, 1 Fed. Eep. 
351; Fulton v. Oolden, 20 Alb. Law J. 229; Whitehouse v. Ins. Co. 
2 Ped. Rep. 498; Murray v. Holden, Id. 740; Wheeler v. Ins. Co. 8 
Pb0. Eep. 196; Kerting v. American Oleographic Co. 10 Fed. Eep. 
17; Aldrich v. Crouch, Id. 305, and the note which collects the cases 
on this point. 

The remaining question ia as to the form of the bond. It oontains 
no condition for the payment of costs, as required by the statute, and 
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tbîs Ib said to be a fatal defect that cannot be amended, because it 
goes to the jurisdiction of the court. I do net find that the suprême 
court bas ever decided this question, though I am inclined to think 
its décisions and intimations point quite plainly in the direction ôf 
sustaining the jurisdiction of this court as a necessary conséquence 
of what has been decided. In the Removal Cases, 100 U. S. 457, 
there were questions about the form of the bond and the pétition. 
The pétition was not signed; and it was held the objection should 
bave been made in the state court, so as to hâve afforded an oppor- 
tunity there for amendment, and that it was too late to make it in 
the fédéral court. Why should not this be so as to the bond as well 
as the pétition? One is of no more importance than the other. 
Again, the bond in that case was objected to because one of the sure- 
ties was incompétent to become so, and it was held.immaterial, as 
there was another good surety» and it became, therefore, unnecessary 
to apply the same principle that was applied to the defective pétition, 
namely, that no opportunity having been afforded to cure the defect, 
it came too late. But it seems to me a fair inference, from the 
whole décision, that thèse matters of practice in removal cases are 
Bubjeet to the gênerai rules goveming procédure in taking advantage 
of defects like this and their amendment. In Parker v. Overman, 18 
How. 137, the pétition for removal did not show the very essential 
fact — indeed, the most essential jurisdictional f act— of a différence in 
citizenship between the parties, and yet they were allowed to amend 
the record in the fédéral court so as to show that fact and sustain 
the jurisdiction by removal. And in Robertson v. Cease, 97 U. S. 
646, the cause was actually remanded to give the parties an oppor- 
tunity to amend the déclaration, and show that fact by amendment, 
although it was contended this would make a new suit and be affected 
by the statute of limitations. It is true, this was a case brought, in 
the first instance, in the fédéral court, but, obviously, there is no rea- 
sonable distinction between the cases, nor any reason for holding «a 
more rigid rule as to jurisdiction in removal causes than others. The 
rule that the record must show the jurisdictional facts is very strict; 
but if they can be made to appear, by amendment, in cases brought 
by original process, 1 see no reason why they may not be made to 
appear by amendment in removal causes ; and a comparison of thèse 
two cases from the suprême court shows that court never thought 
there was a distinction. And if the pétition or other parts of the 
record may be amended in so important a jurisdictional matter, I see 
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no reason why a defeotive bond may not be, even if vre concède that 
a good bond is one of the eaaenti&l jurisdictional requirements. 

In People's Bank v. Calhoun, 102 D. S. 256, there was neither péti- 
tion nor bond, but a stipulation to remove the cause. It was held, of 
course, that a mère agreement or consent could not confer jurisdic- 
tion. The question was reserved whether or not a stipulation agree- 
ing to the existence of the jurisdictional facts, so as to put them on 
the record, would not hâve been sufficient, but the inference f rom the 
language used is that it would. I see no objection to such a ruling. 
It was held in French v. Hoy, 22 Wall. 238, and Hervey v. Railroad Co. 
3 Fed. Eep. 707, that irregularities in proceedings f or removal might 
be waived by neglecting to take advantage of them, and it would 
seem that they could be also waived by agreement. If the stipula- 
tion should state that the parties were citizens of différent states, 
naming them, that the time had not elapsed for removal, and that 
they waived the bond for costs, etc., it would seem to me sufÊcient, and 
if 80, the bond cannot be so indispensable as is insisted on hère. 
More than this, the suprême court at last sustained the jurisdiction 
by removal on the stipulation, because it appeared from the record 
that it was a case of which the court had jurisdiction by reason of 
the siiJyect-matter. If the pétition and bond are so essential and in- 
dispensable as jurisdictional requirements, I do not understand how 
this ruling could hâve been made. I do not overlook what the court 
says about the removed case having been one that should hâve been 
properly brought only in the fédéral court, and the stipulation to 
remove having only accomplished what could hâve been compelled 
by injunction. But while it is true, as in Dietzsch v. Huidenkoper, 
103 U. S. 49é, the fédéral court could bave protected its own juris- 
diction by enjoining the parties (in the limited class of cases where 
this may be done) from proceeding in the state court, this would not 
operate to oust the jurisdiction of the state court, and remove the case 
there pending to the fédéral court, but only to stop the state-court 
cuit, and compel a resort by original process to the fédéral court. 
Parties can no more stipulate to give the fédéral court jurisdiction in 
original than in removal suits, and if the technical defect of this 
décision is that the case was removed to the fédéral court, then this was 
done without either pétition or bond, and they cannot be in ail cases 
indispensable conditions précèdent to the jurisdiction. This may be, 
I admit, pressing that case beyond the confines of an authoritative 
précèdent, for the jurisdiction of the fédéral court depended on the 
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jurisdiction of the foreclosure suit, and it is possible the court intends 
to décide nothing more than that by the stipulation the parties 
agreed to abandon the proceeding in the state court, and take their 
papers — not remove the case — to the fédéral court, to go on as if 
originally commenced there. In which view it is the same thing as 
if they had agreed to commence over again in that court, and it was 
not a case of removal at ail. But if the "subject-matter" is that it 
is a case "arising under the constitution and laws of the United 
States," and therefore removable, it is conclusive hère that the giv- 
ing of a perfect bond is not an indispensable condition précèdent to 
give this court jurisdiction. 

In the Gold-wdshing Co. v. Keyes, 96 TJ. S. 199, signifioant lan- 
guage is used. It is there settled that the pétition for removal is a 
pleading, which must "set forth the essential facts not otherwige 
appearing in the case, which the law has made conditions précèdent 
to the change of jurisdiction;" and in another place, that if it does 
not, "and the omission is not afterwards sttppUed, the suit must be 
remanded." It does not say that either a perfect pétition or a per- 
fect bond is an essential fact to the jurisdiction, and clearly does not 
mean that, but only that those facts which show that it is a remova- 
ble controversy under the constitution and act of congress, describing 
the character of controversy to be removed, shall be made to appear, 
and if omitted may be afterwards supplied. Now, if thèse essential 
facts may be supplied after the case gets to the fédéral court, I do 
not understand why defects in the bond may not, be it as essential 
as it may. But plainly it is far inferior in the importance of its 
functions to that of the pleading showing the character of the con- 
troversy. It is an agreement with sureties to do certain things, and 
a failure to do thèse things may be well supplied by having them 
done under the direction of the court or compensated in damages; 
and, BO far as the costs are concerned, the party is liable for them 
in assumpsit without a bond. The bond seems to me merely a mat- 
ter of practice or mode of procédure, which should be strictly pur- 
sued, because it is commanded, and is an important security; but to 
make a perfect bond a condition précèdent to our acquiring jurisdic- 
tion, and denying the right to amend it or supply its defects, seems 
to me to be elevating a minor matter into a cause of importance out 
of proportion to its inhérent function, and never contemplated by the 
act of congress. 

In West V. Smith, 101 U. S. 263, it was said that amendments in 
thèse removal causes should be allowed with the same liberality as in 
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the state courts, and this bond could hâve been amended there under 
our state practice. Tenn. Code, (T. & S.) §§ 2863, 2864; 1 Meigs, 
Dig. (2d Ed.) p. 133, subseo. 4; Alexander \. Lisby, 2 Swan, 107; 
Broohs V. Hartman, 1 Heisk. 36; Jennings v. Pray, 8 Yerg. 87. The 
state practice allows new bonds to be giyen in attacbment, replevin, 
certiorari, and other purely and strictly-construed statutory proceed- 
ings. Onr own Eevised Statutes are just as libéral in allowing amend- 
ments, and one act of congress is as imperative as another. Eev. 
St. §§ 948, 954. Under their influence, appeal and -writ-of-error 
bonds, which are just as juriadictional as thèse removal bonds, when 
omitted may be supplied. MaHin v. Hunter, 1 Wheat. 304; Anson v. 
Blue Ridge R. Co. 23 How. 1; O'Reîlly v. Edrington, 96 U. S. 724; 
Seward v. Corneau, 102 U. S. 161, and other cases cited in Bump, 
Fed. Proc. 698. Why, then, should this bond in a removal proceed- 
ing be banished fromthe beneûts of thèse remédiai statutes, made to 
reotify mistakes, supply omissions, and correct errors in légal pro- 
ceedings, and be the only kind of prooeeding excluded from their 
curative effects? There is no reason. It ■would be a return to the 
barbarisms of the anoient law, which it was the object of the statutes 
of jeofails to abrogate, to hold this bond not amendable. It is true, 
the pétition and bond are given in the state court, but they are the 
initial proceedings to bring the case hère. It is settled beyond contro- 
versy now that it belongs to this court to adjudge as to their suffi- 
oiency, {Traders' Bcmk v. Tallmadge, 9 Fed. Eep. 363,) and it is not 
doing violence to any correct view of the subject to treat them as a 
proceeding in this court allowed the benefit of amendment under the 
imperative command of the above-cited acts of congress ; or, if the 
state law applies, then to treat them as amendable under that 
practice. 

Mr. Justice Miller says, in the case of Railroad Co. v. Mississippi, 
102 U. S. 135, 142, that it is always a matter of delicaey to approach 
thèse removal causes, and the right of removal should be very clear. 
The suprême court of Alabama, in Ex parte Grimball, 61 Ala. 598, 
expresses the true spirit of mutual "candor and good temper" that 
should be displayed on suoh occasions. The fédéral court should 
"cheerfuUy décline jurisdiction" whenever it appears that the contro- 
versy is not one between citizens of différent states of the character 
described in the act of congress, or where it does not appear to be 
such on the record. But if the right of removal has not been barred 
by the lapse of time prèscribed as a limitation to it by the act of con- 
gress, and the record shows such a controversy, it is a refinement of 
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delicacy fo hold that the merely directoryptoviaioiiB' régula ting the 
mode.of procédure are so rigid in their character that they become 
jurisdictional, are beyond correction, and fatal to the jurisdiction if 
defective. This theory can only be sustained on the notion that 
there is something extraordinary in this proceeding — so much so that 
it is to be discouraged and not favored by the courts, as something 
that is harsh and out of the ordinary course of remédiai rights. I do 
not so regard it. It is not, in any sensé, a paramount or supervisory 
jurisdiction of the courts of one government over those of another, but 
one that is concurrent and equal in ail respects, and stands precisely 
on the same footing as similar régulations for the transfer of a cause 
from one court to another of equal dignity within the same jurisdic- 
tion. The strict limitations of the fédéral jurisdiction apply only to 
the subject-matter or character of the controversy, and thèse should 
never be earried beyond their plain limita. But given a controversy 
within those limits, and I can see no ground for converting rules of 
practice prescribed by the statute for bringing the suit into the fédéral 
court into conditions précèdent to the exercise of the jurisdiction, so 
inflexible that the proceeding is withdrawn from the ordinary course 
of judicial treatment, and denied ail correction and amendment. 

The cases in the circuit courts are oonflicting, and I cite those I 
hâve found bearing on the question more or less directly. Burdick v. 
HaZ«,7Biss. 96; S. G. 8 CM. Leg. News, 241; Torreyv.Orant Works, 
14 Blatchf. 269 ; McMurdy v. Ins. Co. 9 Chi. Leg. News, 324; Webber 
v. Bishop, 13 Fbd. Rep. 49; Beede v. Cheeney, 5 Fbd. Rep. 388; 
Stevens v. Riehardson, 9 Fed. Eep. 191, 195; Farmers' Ce. v. Chicago 
R. Co. 12 Chi. Leg. News, 65 ; Van Allen v. Atchison R. Co. S Fed. Eep. 
545; Hervey V. lUinois R. Co. Id. 707; Cooke v.. Seligman, 7 Fed. 
Rep. 263; Smith v. Horton, Id. 270; Norris v. Minerai Point, Id. 272 ; 
Clark v. Raïl/road Co. 11 Fed. Rep. 356 ; Kaeiser v. Railroad Co. 6 
Fbd. Rep. 1; S. C. 2 McCrary, 187; Kidder v. Featteau, 2 Fed. Rep. 
616; S. C. 1 McCrary, 323; Barclay v. Levée Com'r, 1 Woods, 254; 
Houser v. Clayton, S Woods, 273. See, also, Dill. Rem. Causes, 
(2d. Ed.) pp. 34, 90-97, §§ 29, 74-76; Bump, Fed. Proc. 201, 
202, 230; Mix v. Andes, 74 N. Y. 53; Chamberlain v. American Co. 
11 Hun, (N. Y.) 370; 18 Am. Law Reg. 310. Thèse cases are not 
ail on the subject of defects in the bond, but defects on the removal 
proceedings generally, and their effeot. Upon a carefnl review of 
the whole subject, I adhère to the views expressed in McKenna v. 
Wooldridge, 8 Fed. Rep. 650, which was a motion to remand for fail- 
ing to file the record in this court on the first day of the term, and 
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an application to amend the pétition for removal. I felt in that casé 
tbe embarrassment of finding able judges applying tbe most.rigid 
rules to the practice for removal of causes, and practically excluding, 
or, at least, much obstruoting, the usual indulgence in the way of 
amendaient and curative methods of procédure. And hère I find 
the same embarrassment on the particular point in judgment, and 
hâve therefore re-examined the cases and authorities. I am perhaps, 
not unnaturally, conflrmed in my own judgment by this ex.amination, 
and feel constrained to hold, with ail déférence to opposing views, 
for the reasons above described, (1) that the only essential jurisdic- 
tional facts are the existence of a controversy between citizens of dif- 
férent States, or one arising under the constitution and laws of the 
United States, of the charaoter and amount described in the statute ; 
(2) that the right of removal may be barred by the kpse of time on 
failure to commence the proceeding within the time prescribed by 
tbe statute, as in other cases of limitations of that nature; (3) that 
a perfect pétition for removal, and a perfect bond for removal, or a 
strict compliance with the régulations of the statute, are not abso- 
lutely essential as jurisdictional requirements, but only matters of 
practice, directory in their nature, and not imperative; régulations 
that should be carefuUy followed and reasonably enforced by the 
courts, but, after ail, régulations that are protected by the statutes, 
aùthorizing amendments that may be allowed by the courts to cure 
defects and omissions, as in other pleadings and proceedings, and 
that thèse defects and omissions are not fatal to our jurisdiction; (4) 
that thèse amendments may be made in either the state courts or in 
the fédéral courts, according to their practice, respectively. 

The motion to remand will be denied, but the petitioner for re- 
moval will be required to amend the bond or substitute a new one, 
conditioned as required by the statute, and to file the same nunc 
pro tune, and, on failure to do this, the plaintiffs hâve leave to renew 
the motion to remand. 

Motion overruled. 
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Tatloe and others v. Life Ass'n of America and others. 

(Circuit Court, W. D. Tennesse». October 2, 1882.) 

1. OoBPOBATioNS — Insolvbnct— Pkiorities — Attachmbnt — Lien. 

Creditors attaching the assets of an insolvent corporation, for the purpose 
of winding it up under the statutes of Tennessee, acquire, by the attachaient, 
no lien or right of priority in the assets which are to be distributed pro rata 
among ail the creditors residing in the state or elsewhere. 

2. SaMB— CONFLICT OF LaWS— ISTBKSTATB OB INTBBNATIONAL EFFECT OP IN- 

SOLVENCT. 

While the state court may seize the assets of an insolvent foreign corpora- 
tion, and administer them as a trust fund for the beneflt of creditors, in the 
absence of a statute especially declaring a préférence or lien in favor of home 
creditors, the distribution is pro rata wherever the creditors réside, and the 
fund belongs to ail the creditors, and not exclusively to those residing ia the 
state of Tennessee. , 

3. Bamb — Attachmbnt — AssiaNMBNT — Reoeiver — SiTUS OF Pbomissort Notes. 

Wliere a mutual life Insurance company,- in which ail the policy-holders are 
members, becomes insolvent and passes into the hands of a receîver under the 
decrees of a court at the domicile of the corporation, and byorder of the court 
the Company by deed assigne ail its assets, whereyer situated, to the receiver, 
the assignment will pass promissory notes of debtors residing in another state 
held by and in the possession of the company and the receiver, and prevails 
over an attachment subsequently levied by creditors ia the state of the debtors. 
Por this purpose the situé of the debt is the domicile of the créditer. 

4. SamE — FOBEIGN COBPOEATION— InsFUAHOB— SkpARATE 1)APABTMENTS — LtBHS. 

Where a (orporation, by its constitution and by-laws, provided for local con- 
trol by boards of department directors, and required to be loaned in each de- 
partment a sum equal to two-thirds of the net présent terminai value or 
premium reserve of ail premiums, paying whole life and endowment Insurance 
policies of persons résident within such department, there is pothing in' the 
scheme which gives policy-holders any lien or right of priority iû the assets 
within the particular department. Such a lien or priority can bnly be created 
by apt words in the statutes, by-laws^ or the contract itself, and will not ba 
implied f rom that mode of doing business. 
6. Samk— 801T TO WiND Up Corporation in thb State of Domicelb — BupsB- 

' QDENT SUITS m ÔtHEE STATE. 

"Where a life insurance company became insolvent, and under the laws of 
the state «f its création was, by suit ipstituted for the; purpose, placed in'the 
hands of a receiver to windit up and distribute its assets, a Mil filed by cred- 
itors in Tennessee, in a state court, to attach its assets in that state, and wind 
it up and distribttte its assets thëre situated accôrding to the Irisolvéticy la*8 of 
that state, wiU be, on removal to the fédéral court, if tho TennëssoeiCi-ëdit'Ors 
are not entitled to any spécifie lien or right of priority, dismisse^, and ,the cred- 
itors must seek satisfaction in the insoivency proceedings of the home state of 
the insolvent corporation. 
8. KBMovAii OF Causeb — Equity. Cases — Statb and Fedebal Bitlbs of Dé- 
cision. 

In controversies between citizens of différent states the parties may invoke, 
by removal, the gênerai principles of equity prevailing unîfbrmly in the led- 
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eral courts, and In such cases the fédéral court cannot be govemed by state 
statutes or ruies of decisiqn unless they eonstitute rules of property to be en- 
forced. The statutes of Tennessee, authorizing the state equity courts to wind 
up insolvent corporations and distribute the assets in Tennessee, do not con- 
fer on Tennessee creditors any spécial right to the assests, or constiiute rules 
of property which the fédéral courts must enforce. They merely en large or 
déclare the jurisdiction of the state courts, and do not aSect the j'urisdiction of 
the fédéral court. 

7. CosTB m Equitt. 

Where the plaintifEs had a faîr cause to suppose that separate insolvency 
administrations would be necessary in cach state. on a dismissal of the bill 
hère the défendant was not allowed costs, but each party was requiied to pay 
his own costs. 

In Equity. 

This is. a bill by policy-holders residing m Tennessee, claiming a 
retum of premiums for policies not matured by death or otherwise,filed 
in the state court under the provisions of the Code of that state, to attach 
the assets, consisting of debts due to an insolvent life insurance Com- 
pany of Missouri, and to wind it up and distribute the assets in Ten- 
nessee according to the laws of that state. Attachaient and inj unction 
issued, and the cause was removed to the fédéral court where a re- 
ceiver was appointed. The corporation and its receiver, who was made 
a party, answered, setting up that the corporation was already be- 
ing administered in insoîvenoy by the Btate court of Missouri, the 
state of its création, and that a receiver had been there appointed 
who was proceeding to wind it up according to law and the rights of 
the parties ; that under a decree of the court the corporation had 
made to him a deed of assignment, conveying ail its assets, wher- 
ever situated, and that he was^ in the possession of the notes of debt- 
ors residing in Tennessee attaohed by this bill. By an amended bill 
the plaintifs claimed that this Company did business in departments 
and eeparately in each state under separate boards of directors, and 
that, according to the constitution and by-laws and under the con- 
tract expressed thereby, the policy-holders in each department had 
a lien or priority on the assets in that department for the satisfac- 
tion of their policies. Besides the provision for the organization of 
departments in a state or less subdivision of a state under local 
boârds of directors in each department, the sections of the constitu- 
tion and by-IawB nlost pertinent to this claim of lien or priority read 
as foUows : 

«*Sec. 61, (charter 1869.) The net présent value of the liabilities of the Com- 
pany under policies issued to members of each department, as flxed by the 
standard of valuation of the company, shall be Invested and kept invested 
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within such iflepartnieat ; provided, however, tbat no auch învestment shall 
be made except in the manner and upon the securities provided in section 
52." 

"Sec. 26, (charter 1872.) There shall be loaned and kept loaned in each 
department a sum equal to the net présent value or premium reserve, as flxed 
by the assoeiation's standard of valuation of ail polidies in force npon the 
lives of persons résident within such department, " with a similar proviso as 
contained in section 51. 

" Sec. 23, (charter 1873.) There shall be loaned and kept loaned in «ach 
department a sum equal to the net présent terminal or premium reserve 
(taken at the end of the preceding poliey year, and computed by a net valua- 
tion of 4J per cent, yearly interest, and the table of mortalitjr desighated by 
the gênerai board of directors) of ail partlelpating fuU life and endowment 
Insurance polieies in force upon the lives of persons résident within such de- 
partment; " followed by a similar proviso as in the sections above quoted. 

Section 13 (charter 1877) is preoisely like section 23 immedi- 
ately preceding, ezcept tbat the amonnt to be loaned and kept loaned 
in each department is reduced to "two-thirds of the net présent ter- 
minal or premium reserve," etc. 

There are other sections relied upon by the défendant as showing 
the unity of the company, and that thoee above quoted do not give a 
lien to résident policy-holders, but they need not be quoted hère. 
The case was heard on final hearing upon bill, answers, and proof of 
représentations of agents, circulars, etc. > 

Smith dk Collier, for plaintiffs. 

Wright do Folkes, for défendants. 

Hammond, D. J. I had reached a conclusion in this case to sus- 
tain the bill and leave the question open, upon référence to a master, 
■whether one creditor could claim any priority pf satisfaction ov«r 
another in the distribution of the assets, (althoughas the proof stands 
I could not see how such a claim could be sustained,) bécause the 
question could be finally determined only when the, distribution is 
made. Smith v. St. Louis Ins. Co. 6 Lea, 564, 670. But for reasons 
that will presently appear I hâve found it necessary to détermine how 
whether or not the plaintiffs, who are the Tennessee oreditorS, hâve 
any lien on the assets in this state. It may beconoeded hère, for 
the purposes of the argument, that a state' may, by its insolvency 
laws, appropriate ail the assets in that statç to thepayment of cred- 
itors residing there, in préférence to and exclusion of ail others. It 
is sufficient answer to say that the state of Tennessee Ims never doue 
that, and its insolvency laws make no disorimiimtion of the kind 
among creditors. Our attachment laws against non-resident- and 
fraudulent debtors permit a race of diligence among cteditors Tirho 
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may by this procésB àcquire liens, but the writ must be levied before 
any spécial or gênerai assignment or transfer of the property, which 
is not fraudaient against the créditer. In this case the property con- 
sists of indebtedness of persons residing hère, evidenced by note and 
secured by Uens on real estate. Now, whether a statutory assign- 
ment, under the insolvent laws of Missouri, opérâtes to transfer prop- 
erty of that kind in this state or not ; whether thèse plaintiffs, who are 
policy-holders in a Missouri corporation of the mutual kind, where 
ail are said to be qitasi partners in the enterprise, are bound by tlie 
Missouri laws passed for its régulation while it is solvent, or when 
it becomes insolvent, or not, certainly ail persons are bound by any 
valid, spécifie transfer of the property. If a citizen of Missouri holds 
the note of a citizen of Tennessee, and transfers it, by indorsement 
or otherwise, there can be no doubt the transfer would prevail over 
an attachaient sùbsequently levied in Tennessee, unless it were f raud- 
-ulent. Hère there bas been such an assignment, both by decree of a 
compétent court, having the créditer before it, and by the creditor's 
own deed for the pùrpose; and this in the domicile of the créditer. 
This certainly operated to pass the title to the notes before this at- 
tachment by garnishment was levied, and to avoid its eflfect, and per- 
mit the Tennessee creditors to appropriate the property by attach- 
ment, the assignment must be set aside as fraudulent er ineperative 
for Bome reason. That assigned is that it was without considération, 
and only an insolvent assignment, made under a decree of a court, 
by compulsien of law, which does not operate outside of Missouri. 

In Kirtland v. Hotchkiss, 98 U. S. 491, it is said the situa of a debt 
is for the purposes of taxation, if not for ail purposes, the domicile 
of the créditer. Where the transaction is inter vivos, the better rule 
seems to be that the situa ef a debt is the domicile of the créditer, and 
this is with us the rule, even in the administration of décèdent' s 
estâtes, where the principle is of more doubtful application. If se, 
this property was situated in Missouri, and not in Tennessee, and 
passed by the assignment or decree, or both. Whart. Confl. Laws, 
(2d Ed.) §§ 359-371; Wilkins v. Ellett, 9 Wall. 740; Goodlett v. An- 
derson, 7 Lea, 286; St. John v. Hodgea, 9 Bax. 334. Besides, the 
laws of Tennessee recognize the validity of an assignment in an- 
other state to pass the title to debts owed by citizens of this state, 
where there is notice of it before the attachment. Flickey v. Loney, 
4 Bax. 170. Hère the bill shows thèse creditors had notice of the 
proceedings in Missouri. Moreever, this is a mutual company, and 
under the laws of Missouri thèse Tennessee policy-holders, by its 
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own constitution and by-laws, became memhers of the eompany, and 
if, in any court, they are creditors, (as no doubt they are in one 
sensé,) they cannot ignore the fact that they are creditors of a pecul- 
iar kind, and subject to ail the equities or obligations that exist as 
between themselves and ail the other policy-holders of the eompany. 
They are creditors in a very remote grade, pèrhaps, as it is possible 
their claims for premiums paid would be postponed till ail other 
creditors bave been satisfied. Dean's Appeal, 14 Cent. Law J. 196. 
What is it that gives the members of this mutual eompany of policy- 
holders whose policies had not matured by death or otherwise when 
the eompany failed, the right to disturb the prinoiple of equality in 
the distribution of its assets by a race of diligence with attaehments ? 
They are only creditors as members of the eompany; they are mut- 
ually debtors as well as mutuâlly creditors in their relative obliga- 
tions to each other to share equally or according to their scheme in 
this enterprise. _ I do not mean to say that as individuals they are 
debtors instead of the corporation, for this is not so; but in their re- 
lation as members of a mutual eompany, and only in that relation, 
are they creditors. They dérive ail their rights through the laws of 
Missouri; and their contracta with each other, namely, their pol- 
icies, are governed by thèse laws and the contract itself . They can- 
not, when the storm of insolvency cornes, separate thernselves from 
this peculiar relation, and claim as creditors in the ordinary accepta- 
tion of the term ; treat their co-members as ôther creditors, and the 
corporation as an independent entity, and run a race for an inéqui- 
table préférence in the assets on any notion that, as citizens of this 
state and creditors, they may hâve ail the assets hère. Their being 
citizens of Tennessee does not release them from their mutual obli- 
gation as incorporators and as policy-holders in this eompany. For 
purposes of fédéral jurisdiction they would be treated conclusively 
as citizens of Missouri; and while I do not intimate that for the pur- 
poses of this case they are to be so treated, I cite that anomalous 
fiction as showing how intimately a citizen of one state, who is a 
member of a corporation in another, is bound to that corporation. 
Our own state court bas established that we will give effect to the 
laws of another state regulating its corporations whenever the rights 
of the litigants before the court dépend upon them, as they clearly 
do in this case. Talmadge y. American Go, 3 Head, 337. None of 
the exceptions mentioned by Dr. Wharton in his text above cited ap- 
ply hère. We hâve a statute authorizing foreign receivers to sue in 
v,13,no.l0— 32 
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our courts, and withont it they may where no policy of our own is 
contravened. Aot 1879, c. 135, p. 173; GagiUy. Wooldridge, 8 Bax. 
580; Booth v. Clark 17 How. 322. 

I do not think, therefore, that the attachment in this case gives the 
parties any priority of lien, Very much bas been said in the 
argument aboat the rights thèse parties had in the state court 
under state statutes and state laws, and the wrong done to de- 
prive them of thèse rights by removal to this court. It is fam- 
iliar law hère that the fédéral courts of equity administer only 
the gênerai equity law, and that state statutes and state dé- 
cisions cannot change the principles or rules of décision by which 
they are governed. Payne v. Kook, 7 Wall. 425, and numerous 
other cases cited everywhere; Bump, Ped. Proo. 126. Gitizens of 
other states hâve a right to invoke the benefit of gênerai principles 
of equity prevailing in the fédéral courts of equity by a removal of 
their controversies to this court, and I know of no principle which re- 
quires the fédéral courts to décide the cause in cases removed accord- 
ing to the statutory or judicial rules of équitable décision presoribed 
by the states any more than in original cases. If the state statutes 
referred to were required to give state equity courts jurisdiction to 
wind up foreign corporations in insolvency, it does not foUow that 
thèse statutes can confer that jurisdiction on this court. If a statute 
gives a lien or créâtes a trust it becomes a rule of property, which 
we enforce and possibly state statutes may enlarge — they certainly 
cannot restrict — équitable remédies in such a way that fédéral courts 
of equity will administer them. I do not think tbis case présents 
that question. I hâve not the least doubt that the chancellor and the 
suprême court of Tennessee would décide the questions I am now 
considering just as I do hère. There is nothing in the statutes that 
gives the creditor, who files the bill to Wind up a corporation, priority 
over other ereditors ; and when the court cornés to administer the 
assets they are distributed pro rata, or according to the liens or préf- 
érences existing by contract, or such other liens as exist upon them, 
and thus to ail crëditors alike, résident and non-resident. Marr v. Bank 
of West Tennessee, 4 Cold. 471. The objeot of the attachment is to 
secure the assets byimpounding them, but it cannot be claimed that 
in proceedings to wind up an insolvent corporation or an insolvent 
esta te priority is to be givën to the creditor filing the bill, or to one 
residing at home, in préférence to one residing in another state. No 
'case 80 décides. The courts do not tolerate attempts to acquire such 
préférences. Yonley v. Lavender, 21 Wall. 276. Sometimes, in a 
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raee of diligence among creditors, liens may be acquired by judgments 
or attachments before the insolvent bill is filed, which are enforced 
when the claim is presented; but in thèse statu tory proceedings to 
wind up corporations the statute itself says that ihe fund shall be 
distributed 2?ro rata. Tenn. Code, §§ 4294, 4295, 3431. 

The cases of Smith v. St. Louis, etc., 6 Lea, 664; S. 0. 3 Tenn. 
Ch. 602; and Liepold v. Marony, 7 Lea, 128, only establish that the 
state courts may, under thèse statutes, wind up an insolvent foreign 
corporation; they do not décide that the home creditors would hâve 
any priority; that question is reserved. And if foreign creditors 
share pro rata in winding up a domestic corporation, there would 
seem to be no substantial reason for giving home creditors a préfér- 
ence on the winding up of a foreign corporation. It is a préférence 
that is not given in settling insolvent estâtes of decedents, nor in 
any other insolvency proceeding; Buch, for example, as an insolv- 
ency assignment made within this state. Why, then, should the dis- 
tinction be made hère ? The claim for it is founded on a misappre- 
hension of the effect of thèse statutes and the doctrine of insolvency 
in its Interstate or international relations. Because our courts will 
seize the property of an insolvent debtor, whether an individual or 
a corporation, situated within this state, and, treating it as a trust 
fund, — which means nothing more than that creditors and not the 
stockholders are entitled to subject it in a court of equity to the pay- 
ment of their claims — satisfy creditors hère rather than permit the 
property to be carried out of the jurisdiction to be distributed according 
to laws existing elsewhere, non constat that they will prefer home cred- 
itors to the exclusion of others in its distribution. A right to wind 
up an insolvent corporation, and distribute its assets equally among 
aU creditors, on the theory that after insolvency the assets constitute 
a trust fund for distribution among creditors, instead of belonging 
to the stockholders or the first taker, does not become a rule of prop- 
erty in the sensé that the creditors in this state bave a lien on it or a 
préférence to it any more than a right to sue to judgment and take 
out exécution, becomes a rule of property. Possibly a state jtnight, 
by law, adopt such a policy and give such a lien, but this state has 
never done it, and it would be antagonistic not only to the équitable 
doctrine of equality, but to ail our other insolvency laws. And I do 
not doubt that state courts of equity, administering thèse assets under 
thèse statutes and décisions, would give fuU force and effect to the 
laws of Missouri, governing the members of this company inter sese 
as we would hère. Talmadge v. North Am. Co., supra. Tennessee 
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at one time had a distinct policy of requiring foreign insurance cor- 
porations to deposit bonds, or otherwise secure our home poople, as a 
condition précèdent fora license to do business hère; but that has 
been repealed. In such case, of course, there would be an équitable 
or légal right to f unds so deposited, but it would grow out of the pos- 
itive statute, and not the in ternationalor Interstate law of insolvency. 
The only other claim for priority is that based upon the départ- 
mental mode of doing business by this Company. It is claimed as a 
contract, or as an implication of one, arising from the constitution and 
by-laws of the company, and its mode of doing business. I do not 
think this claim deserves serions attention. If a policy should ma- 
ture while this company was in business, the holder would certainly 
look to the gênerai funds for payment. It would be an anomalous 
scheme of insurance if he could not. It would, instead of distribut- 
ing the loss throughout a large area and among great numbers, 
restrict it to a single state or less subdivision, and thus impair the 
System of extended averages on which Sûccessful insurance dépends. 
Losses occurring in department A, if not finding there sufficient assets 
to pay themii would find in ail the other departments priorities com- 
pelling the holders to go to some department where there was a sur- 
plus over the priorities there existing; and in this struggle for pay- 
ment the whole scheme would be wrecked. Nothing less than apt 
and certain words in the contract, or statutes and by-laws, should bind 
policy-holdérs to so disastrous and anomalous a scheme of insurance. 
There are no such words in the polioies, the charter, the constitution, 
or the by-laws of this corporation. It was evidently only a scheme 
to extend and invite business by requiring a certain proportion of 
the funds of the company to be loaned or invested within the limits 
of the department under local boards of directors or trustées, instead 
of confining the investments, as most great companies do, at or near 
the centers of capital and trade. In one sensé this scheme affords 
securityto the local policy-holders in having assets at home, the value 
of which they could secure by tfaeir own supervision of investmânts,. 
and, if occasion required, subject by judgment and exécution in local 
courts; but, donbtless, the main attraction of the scheme, and that 
upon which reliance was placed to extend business, was the feature 
which afforded an opportunity to borrow the money of the company 
and keep it in circulation hère, instead of sending it away for inVest- 
mënt. The witnesses in this case speak of an understanding derived 
from the représentations by the agents, and in the advertisements and 
circulars, that they would bave the assets in this state as a security 



TATLOB V. LIFB ABS'n OF AMEBIOA. 501 

for their policies. ïbere is nothing iu thèse représentations to jus- 
tify suoh an understanding in any other sensé of security than that 
just mentioned; but if there were, it oould not prevail over the con- 
tract contained in the policies as interpreted by the laws, constitu- 
tion, and régulations governing the business of the Company ; andj as 
before remarked, there is in none of thèse, in my judgment, a line, 
word, or syllable indicating that the policy-holders in this department 
were to bave any lien, préférence, or priority of payment out of the 
assets of the company invested hère. 

Irrespective of any right to a lien or préférence of payment out 
of thèse assets, it was my own judgment that, in the absence of a 
uniform System of bankruptcy established by congress, we are rele- 
gated to the wretched and disastrous system of separate aud inde- 
pendent insolvency laws in each state; that each state could claim 
to administer according to its own laws ail the assets of an insolvent 
found within its jurisdiction; that while, for the purposes of taxa- 
tion, transfer of title, etc., the situs of a debt is the domicile of the 
créditer, for the purposes of seizure and administration in insolvency 
the forum of the debtor would be takon as its situs, because there it 
must ordinarily be coUected, particularly where, as in this case, it 
was secured by liens on real estate ; and therefore it was my opinion 
that, ruinousas it is to hâve repeated administrations of the assets 
of this corporation in each stàte of the union, we could not deny the 
right of the plaintiffs to administer those in this state by this bill ; 
and this, whether the rights of the parties were to be governed by 
the laws of Missouri or not, whether they had liens and préférences 
or not, and whether or not they were to be paid first, or the distribu- 
tion was to be made to ail creditors everywhere, of which I hâve no 
doubt. It was and is my judgment that to prevent this ruin the con- 
stitution confers on congress the power to establish a uniform system 
of bankruptcy, and that the only mmedy is to be there found. 
Whart. Confl. Laws, (2d Ed.) §§ &86-390. Story, Confl. Laws, 
§§ 403 et seq., 550 et seq. , But it was said at the bar that, in a 
case in the district of Kentucky against this corporation, the learned 
circuit judge dismissed a biïl like this. He informs me that this 
is trne, and that he proceeded. on the ground that, where the plain-, 
tiffs had no spécifie lien acqpired. by atîac;hment or otherwise be- 
fore the proceedings in Missouri were oommenced, and no right 
of préférence, the bill sholild be, upon princîples of comity, dis- 
missed, and the parties left to file their claims in the proceedings in 
Missouri. I cheerfully yield my judgment to his, as it is my duty to 
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do; and finding tbat, under our Tennessee laws, thèse plaintiffs, as 

1 hâve endeavored to show, bave no lien by their attacbment or other- 
wise, and no rigbt of préférence, tbe bill must be dismissed. Good- 
year V. Willis, 1 Plippin, 388. Tbis disposition of the case likewise finds 
support in the adjudications made in other circuits; and, having no 
toleration for the disastrous détermination of creditors to seek ad- 
ministration of thèse assets in many states, instead of in the one 
under whose laws they bave ail been acting, and by whicb they are 
bound in their enterprise, unless for more substantial reasons aris- 
ing ont of unjust discriminations in tbat state than any appearing in 
this case, I more readily yield to their authority. Davis v. Life 
Ass'n of America, 11 Fed. Ebp. 781; RundleY. Life Ass'n of America, 
10 Fed. Eep. 720 ; Relfev.Rundle, 103 U. S. 222 ; Hamiltonv. Château, 

2 McCrary, 509; Hutchinsonv. Green, Id. 471. 

Tbe question of costs bas troubled me somewhat. I am in the 
habit of decreeing costs against the losing party, and tbink tbat 
should be tbe gênerai rule in equity, as at law. But in tbis 
case there are considérations upon whicb courts of equity may pro- 
ceed in decreeing coSts tbat are entitled to weigbt. Beames, Ëq. 
Costs, 159, (20 Law Lib. 54.) Thèse plaintiffs had, notwithstanding 
the impolicy of insisting on a separate administration of the assets 
in each state, a fair case for supposing that in the absence of a bankrupt 
law such administrations were probable, if not a necessity, in eacb 
state. I sball therefore decree no costs to either party against the 
other, but, wbere not already paid, in favor of the officers entitled 
to costs against each for bis own costs, to be taxed by the master 
under further directions, if necessary. Bill dismissed. 

NoTK. See laylor v. Life Ass'n of America, 3 Fbd. Bsf. 465. 



BouTH Fabe Cohmissionbbs v. Kebb and others. 

(Œreuit OowH, N. D, lUinois. 1882.) 

EQUITT— TbUBT— MONBT FOIXOWBD IHTO LaIO). 

Where land is purchased with money âdranced by a bank on the faith of an 
agreeinent between a board of commisBioners and oneof the défendants, and in 
pursuance of such agreement and subject to the conditions thereof the land is 
conveyed to a trustée, and said board bave refunded the money so advanced, 
tueh agreement never having been aduaUy eonaummated, the money can be fol- 
lowed ilito the land ; but if the conveyance of the land would work an in.ury 
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to the défendant, with ■whom the agreement was made, he'sKoùld be allowed to 
refund the money, with interest, and ail the parties be placed in statu quo as 
nearly as possible. 
% Pkacticb — Equitt — Vabiauce — Amendheiit. 

Where the facts proved as entitling a party to relief do not correspond with 
the allégations of the bill, no relief can be granted unless the Mil is properly 
remodeled. 

DsTJMMOND, C. J. This îs a bill filed by the South Park Commis- 
sioners to obtain the title at the time held by Frederick A. Ingals in 
an undivided one-f ourth part of the south fractional half of section 
13, township 38, range 14, B. which it is claimed the said Ingals 
held in trust for them. The circumstances under whioh this claim is 
made are substantially as foUows : 

In October, 1878, a decree was rendered in this court terminating 
a litigation between Kerr and the commissioners, by which the lat- 
ter were required to pay the value of certain parts of the land in con- 
troversy to Kerr, to be ascertained in the manner stated in the decree. 
An appeal was taken from that decree, and whil» the appeal was 
pending in the suprême court of the United States, negotiations for 
a settlement of the controversy were opened between ïerr, through 
his agent, and some of the South Park Commissioùers. The resuit 
was that in May, 1879, a contract was entered into by Kerr and the 
agent of some of the commissioners by which it was agreed that the 
price of the land should not exceed a fixed sum; and certain moneys 
were to be advanced to Kerr, who was to purchase up any outstand- 
ing titles which might exist; and the contract contained varions other 
provisions which need not hère be stated. It was agreed that it should 
not be binding on the commissioners until it was adopted by the board 
in regular session. In fact, it never was adopted by the board, 
and therefore never beeame an operative contract between Kerr and 
the commissioners; but in conséquence of this proposed contract 
various acts were done and moneys paid whieh hâve given rise to 
the controversy in this case. 

At that time George Schneider, président of the National Bank of 
Illinois, was the treasurer of the South Park commission, and as 
such had a large balance in his hands on deposit in that bank. • It 
was proposed to lay this contract before the board of oommissiofaers 
at a future time for its adoption. Before that was done, and, as it 
would appear, in part exécution of the arrangement which had been 
made between Kerr and some members of the board already men- 
tioned, application was made to the National Bank of lUj^aois to 
obLain funds for Kerr, and some members of the board went to the 
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bank and stated the arrangement proposed, and that a settlement of 
the litigation would probably be made and ratified by the commis- 
Bioners, and requested the bank to advance to Kerr the sum of $60,- 
000. In 1872 Kerr had sold the undivided one-fourth of the prem- 
ises in controversy to Mrs. Dobbins for a considérable sum of money 
paid at the time, and for two notes of $25,000 each, given by her 
husband and secured upon the property. At the time this loan was 
made by the bank thèse notes were turned over as collatéral security, 
together with two other notes given by W. H. Nixon and L. Curry, of 
$30,325 and $30,225, respectively. Under thèse circumstances, in 
May, 1879, the money wàs advanced by the bank; but it should be 
added that it was done solely on the représentations made by some 
of the South Park Commissioners, and upon tbeir assurance that it 
was substantially a transaction for the benefit of the commission. 
I The money otherwise would not hâve been advanced by the bank 

I upon the notes which were given by Nixon and Curry, or upon the 

> Dobbins notes. On the twelfth of November, 1879, the title of Mrs. 

i Dobbins to the land in controversy was purchased by Kerr and a deed 

I made to Ingals, and on the fourteenth of November, 1879, the bank 

, advanced $21,000, under substantially, the same assurances and cir- 

! cumstances as in the former case. In the latter, Mr. Bennett gave 

his note for the money advanced, and the bank advanced the money 
I for the same reason as it had made the previous advances. Kerr, in 

the mean time, had purchased what were claimed to be some out- 
standing titles upon the property. On the twenty-first of November, 
1879, at a regular meeting of the South Park Commissioners, at which 
ail were présent, the proposed contract heretofore mentioned was 
presented to the board. Objection was made, at least by one mem- 
ber of the board, and it was laid over for future considération. 
After the advances were made by the National Bank of Illinois, appli- 
cation had been made to some members of the board that the money 
advanced by the bank should be refunded ; and, accordingly, on the 
twenty-ârst of November a resolution was passed by the board appar- 
ently having that object in view. It was as foUows^ 

'< Resolved, that the président of this board is hereby authorized to make 
such settlement and adjustment of the litigation regarding tlie south lialf of 
fractional section 13, 38, 14, and such purchase of the title thereto, as, in hls 
judgment, inay be advisable, and for that purpose to draw frora the treasurer 
of the commission a sum not exceeding the sum of $90,000 before reporting 
the same to this board, and that the auditor is hereby instnicted to sigii the 
necessary warrants for aaid sum of money, or so much thereof as is called 
for." 
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On the twenty-fourth of November, 1879, a warrant was issued for 
$82,800, payable to the National Bank of Illinois, and delivered to 
the bank on that day; and the Curry, Nixon, Dobbins, and Bennett 
notes, and a déclaration of trust which Mr. Ingals had made, were 
delivered to Mr. Morgan, the président of the commission. On the 
twenty-sixth day of February, 1880, a second warrant for $7,200 was 
drawn, payable to Mr. Morgan's order, which was indorsed 4o the 
agent of Kerr, and upon which he received the money, a note having 
been signed by Mr. Curry for that amount and delivered to Mr. Mor- 
gan, together with a déclaration of trust by Mr. Ingals. In April, 
1880, Mr. Morgan tumed over ail thèse papers and securities to the 
secretary of the commission, who gave a receipt therefor. 

It is proper to say that upon some question being made as to the 
condition upon which Mr. Ingals held the property, he stated in court 
that he had no interest of his own, but was a simple trustée, and 
willing to convey the property as the court might direct, notwith- 
standing the faot that in some of the différent déclarations of trust 
which he had given he may ^ave stated that his conveyance was to 
be subject to certain contingencies ; and, in fact, he has since con- 
veyed the property to Mr. Doolittle as trustée, who has been made a 
party. 

There is more or less différence in the testimony of the witnessea 
as to the number of the South Park Commissioners who individually 
agreed to the contract of May, 1879, but as it is admitted it was 
made on the condition that it was only to be binding when ratified 
by the board, and that it was never so ratified, this différence is, per- 
haps, not material. 

In June, 1879, a judgment was rendered against Mrs. Dobbins in 
favor of Kerr on her covenant, for the payment of the two notes of 
$25,000 each. A motion was immeâiately made to set aside the 
judgment, which motion is still pending. Kerr has stipulated that 
in considération of full payment of the two notes the judgment shall 
be set aside and the suit dismissed. Mr. Ingals, the trustée, in his 
answer claims that be owns the Dobbins title to secure the pay- 
ment of the $21,000, and the $7,200 heretofore mentioned, and that 
he is only to convey the premises to the plaintiff upon the consumma- 
tion of the contract previously referred to, of May, 1879. The testi- 
mony shows that some of the commissioners, perhaps a majority, 
adopted the resolution of November 21, 1879, with a view of carrying 
out the contract of May, 1879, and if it were not adopted by the 
board that the money paid to Kerr should stand as a crédit upon the 
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amount that might be ultimately allowed for the land tbat was to be 
appropriated by the South Park Commissioners ; but that some of the 
commissioners understood that whatever payment was made, was 
made for the purchase of the Dobbins title. When this title was 
conveyed, which is now held by Doolittle, the considération was the 
$21,000 already mentioned, together with the discharge of the two 
notes of $25,000 each, -which are now held by the South Park Com- 
miasioners under the circulnstances referred to. 

The difficulty in this case consista in the fact that the money was 
paid on différent assumptions made by the différent persons, no one 
of which was justified by the ultimate circumstances. Some of the 
commissioners assumed that the money was to be and was paid upon 
the condition that the contract of May, 1879, would be carried into 
effect, not upon the basis that the Dobbins or any other portion pf 
the title was to be purchased; while others assume that the money 
was to be and was paid upon the basis that the Dobbins title was to 
be purchased. There can be no doubt that the agent of Kerr acted 
throughout upon the assumption that the entire sputh fractional Jbalf 
of section 13 'constitutèd the subject-matter of the contract of May, 
1879, and that it was to be carried into effect. The question is, what 
are the equities of the parties, because neither view turned out to be 
correct. In point of fact,; ail the money was advanced by the bank, 
exoept the |7,200, which was paid directly to Kerr's agent. The 
loan of May, 1879, made by the bank, was in the form technically of 
a discount of the notes and securities that were then deposited, and 
the sum actually received by Kerr was less than $60,000, the dis- 
count being deducted from that amount. The fact, then, is that up to 
November 21, 1879, when the resolution of the board was passed, 
which bas already been cited, no money had actually been paid by 
the South Park Commissioners as a corporation, the bank having 
paid ail the money. It was not a case, therefore, where the money 
was paid by the commissioners, and a deed taken in the name of 
Ingals. It is true that it was through the influence of some members 
of the board of South Park Commissioners that the National Bank of 
Illinois advanced the money ; but it was the money of the bank, and 
not of the board, that was thus paid. As already said, the $7,200 
was paid directly by the warrant of the board to Kerr's agent. Kerr 
never agreed that this money or any other should be paid in order to 
procure for the board the interest of Dobbins and bis wife, viz., an 
undivided fourth of the land. If the South Park Commissioners are 
entitled to this land, it is only in conséquence of the state of facts 
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which hâve been established, and because of the advance of the money 
by the National Bank of Illinois in the manner stated, and its repay- 
ment to the bank by the board; the money of the board thus being 
given to Kerr, and the two notes of $25,000 each being transferred 
over by Mr. Morgan, as already stated, to the secretary of the board, 
and the |21,000 being so soon reimbursed by the board after its pay- 
ment by the bank. It would seem, therefore, to be a case where the 
money can be followed into the property which is now held by a 
trustée rather than because a trust actnally existed, as where money 
is paid by one person and the land bas been transferred to auother, 
that the board would be entitled to hold the property. 

I think that the facts of the case show that the board of South 
Park Commissioners is entitled to follow this money into the land, 
inasmuch as it was transferred to Ingals under the circumstances 
already stated, and his grantee now holds it in trust, and, strictly 
speaking, in equity he ought to be adjudged to hold it subject to the 
rights of the board of commissioners ; but not absolutely, because if 
they can be placed in the position they were before the money was 
advanced, Kerr is entitled to any equity which may exist in consé- 
quence of that being donc. For, as bas already been stated, he did 
not agrée that this money should be advanced, and the property held 
by Ingals for the benefit of the South Park Commissioners, except 
sub modo, namely, subject to the conditions of the contract of May, 
1879, to which contract the board of South Park Commissioners as a 
corporation was never a party ; and therefore it seems to me that 
it is the duty of the court, if a decree requiring Mr. Doolittle to con- 
vey th« property to the board of South Park Commissioners would do 
any injustice to Mr. Kerr, as it might, to give him the privilège of 
placing the board in statu quo by refunding the money, with interest. 
I am inclined to think, as the board holds the Dobbins notes, that 
they should be paid in full before the plaintiff should be clothed with 
the absolute title to the property ; and as there does not seem to hâve 
been enough money advanced to make that payment, with the inter- 
est on the notes, in addition to the $21,000 which would constitute 
the considération for the transfer of the Dobbins title, whatever de- 
ficiency there is ought to be made up by the board before Ingals is 
required to convey his title to the plaintiff. 

Thèse I consider to be the equities of the parties under the facts 
which are established in the case, and in which the argument of 
counsel has been made; but it is not possible for the court to render 
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a decree ïn favor of tbe plaintiSs upon the bill whioh has been ôled. 
The proof and tbe allégations of the bill do not correspond. The 
facts alleged in the bill, and upon which tbe court must make 
a decree if the pleadings should stand, are différent from thoae es- 
tablisbed by tbe proof. For example, it is stated in tbe bill that 
Mr, Morgan received tbis money as the agent of the board ; that be 
disbursed it, and in conséquence of bis receipt and disbursement of 
tbe money the equity of tbe plaintiffs exista. In point of fact, be 
never received any money. He merely transferred by indorsement 
a warrant for the $7,200 to tbe agent of Kerr, wbo bimself received the 
money, and Mr. Morgan never touched any portion of the rest of the 
money, as the évidence clearly shows. In any event, therefore, be- 
fore the court could give the plain-tiffs the benetit of tbe equity to wbicb 
it is entitled, there would bave to be an éntire remodeling of the bill. 
The bill was afterwards amended, and a decree rendered in con- 
formity witb tbe opinion bere expressed. 



Balstok and others, Trustées, v. Ceittenden, Governor, and otbers.* 

(Circuit Court, W. D. Missouri, E. D. August 8, 1882.) 

1, Equity — Accounting — Intebest Act of March 26, 1881. 

Under the provisions of the act of the gênerai assembly of Missouri of 
March 26, 1881, it was the duty of tbe state officiais to invest the $3,000,000 
paid in by the Hannibal & St. Joseph Railroad Company as soon as practicable 
in the bonds and securities specifled in said act, or some of them, and so save 
to the State as large a sum as possible, which sum so saved would hâve consti- 
tuted, as between the state and complainants, a ciaiit pro tanto upon the unma- 
tured coupons now in controversy; and the state, in adjusting its claim against 
said railroad, must be held liable and chargeable with what could hâve been 
saved to the state by the investment of said $3,000,000 within a reasonable 
time after its payment. The sale of the railroad for the amount of interest 
due on coupons, which amounts to less than the sum which the company must 
pay in order to discharge its liability to the state, will be enjoined; and, upon 
the payment of interest due, such payment will be taken into account by the 
master to whom the case is referred in adjusting the account. 

JL Btatutks — WnEN Makdatort. 

Even if the terms of a statute are permissive only, and mean no more than 
the words generally employed in statutes, importing a grant of authority or 
power to a public offlcer to do a certain act, still it is well settled that ail such 
acts are to be construed as mandatory whenever the public interests or indi- 
mdual righu call for the exercise of the power conferred. 

•See 7 Sup. Ct. Rep. 599. 
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John F. DUlon, Elihu Root, Wager Swayne, and George W. Easley, 
for complainants. 

Glover dt Shepley, Henderson é Shields, and D. H. Mcintyre, Atty. 
Gen., for respondents. 

McCraey, C. J. By a séries of législative acts, beginning with the 
act approved February 22, 1851, and ending with that of March 26, 
1881, the state of Missouri aided with great liberality in the construc- 
tion of a System of railroads in that state. 

Among the enterprises thus largely assisted was the Hannibal & 
St. Joseph Eailroad, for the construction of which the bonds of the 
ïtate to the amount of $3,000,000, bearing interest at 6 per cent, par 
annum, payable semi-annually, were issued. One-half of this amount 
was issued under the act of 1851, and the remainder under the act 
of 1855. The bonds issued under the former act were to run 20 
years, and those under the latter act were to run 30 years. Some of 
the bonds hâve since been funded and renewed. Coupons for the 
interest on the entire $3,000,000 were exeeuted and made payable in 
New York. Thèse acts contain numerous provisions intended to 
secure the state against loss, and to require the railroad company to 
pay the interest and principal at maturity. Upon the hearing of the 
application for a preliminary injunction in this case, the question of 
the true construction and efifect of this leglislation was fuUy consid- 
ered, and the conclusion reached, as announced by Mr. Justice Mil- 
ler, was, that it was made the duty of the railroad company to save 
and keep the state from ail loss on account of said bonds and cou- 
pons. The treasury of the state was to be exonerated from any 
advance of money to meet either principal or interest. The state 
contracted with the railroad company for complète indemnity. She 
was required to assign her statutory mortgage lien only upon payment 
into the treasury of a sum of money equal to ail indebtedness due or 
owing by said company to the state, and ail liabilities incurred by the 
state by reason of having issued her bonds and loaned them to the 
company. The unpaid and unmatured coupons constituted a liabil- 
ity of the state, and a debt owing, though not due, and until thèse 
are provided for, the state is not bound to assign her lien upon the 
road. Such was the view of the statutes taken by the court upon the 
former hearing, and I am not disposed to départ from it. 

Another question which was mooted at the former hearing, but not 
decided, is now, by the amended bill, presented for détermination. 
It is this : What, if any, account is the state to render of the use of 
the $3,000,000 paid into the treasury by the complainants on the 
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twentieth of Jane, 1881? Can she hold that large sum of money, 
refusing to make any account of it, and still insist upon f ull payment 
by the railroad oompany of ail outstanding coupons ? 

Upon this subject Mr. Justice Miller, in the course of his opinion 
npon the former hearing, said : 

"I am of the opinion that the state, having accepted or got thia money into 
her possession, is under a moral obligation (and I do not prétend to commit 
anybody as to how far its légal obligation goes) to so use that money as, so 
far as possible, to protect the parties who hâve paid it against the losa of the 
interest wbich it might aecumulate, and which would go to extinguish the 
interest on the state's obligations." 

In order to détermine whether this obligation is one which may be 
enforced by a court of equity, it is necessary to consider the force and 
effect of the act of the gênerai assembly of Missouri, approved March 
26, 1881, and whioh is as foUows: 

"An act to provide for the transfer to the state sinking f und any surplus 
money that may be in the state treasury, not necessary to defray the cur- 
rent expenses of the state government, and to meet the appropriations 
made by law, and to authorize the fund commissioners to invest the same 
in the rédemption or purchase of bonds of the state and bonds of the 
United States, Hannibal & St. Joseph bonds excepted. 

"Be it enacted by the gênerai assembly of the state of Missouri, as foUows: 

"Section 1. Whenever there is any money in the state treasury not neces- 
sary to defray the current expenses of the state government, and to meet the 
appropriations made by law, it shall be the duty of the state auditor, and he 
is hereby authorized and required to transfer the same to the crédit of the 
atate sinking fund, for the purpose of paying the state debt, or any portion 
thereof, and the interest thereon as it becomes due. 

" Sec. 2. Whenever there is sufBcient money in the sinking fund to redeem 
or purchase one or more of the bonds of the state of Missouri, such sum is 
hereby appropriated for such purpose, and the fund commissioners shall im- 
mediately call in for payment a like amount of the option bonds of the state, 
known as ' 5-20 bonds,' provided that if there are no option bonds which can 
be called in for payment, they may invest such money in the purchase of any 
of the bonds of the state, or bonds of the United States, the Hannibal & St. 
Joseph railroad bonds excepted. 
"Approved March 26, 1881." 

This act was passed in response to a spécial message of Governor 
Crittenden, dated February 25, 1881, in which he informed the lég- 
islature of the purpose of the Hannibal & St. Joseph Company to dis- 
charge the full amount of "what it claims is its présent indebtedness 
to the state," and advised that provision be made for the "profitable 
disposai" of the sum when paid. It will be seen that the act not 
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only authorized, but required, the auditor to transfer the Bum when 
received "to the crédit of the state sinking fund for the purpose of 
paying the state debt, or any portion thereof, and the interest thereon 
as it becomes due. " 

And it furthermore required the fund commissioners, whenever 
there should be in the sinking fund a sum suffîeient to purcbase one 
or more of the bonds of the state, immediately to call in for payment 
option bonds of the state, known as "5-20 bonds," provided that if 
no such bonds are subject to call, the money may be invested in the 
purchase of bonds of the state or bonds of the United States. The 
purpose of this enactment. evidently was to enable the officiais of 
the state to reçoive the $3,000,000, and to immediately invest in the 
securities named, or some of them. Under the constitution of the 
state, no money can be drawn from the treasury excëpt in pursuance 
of an appropriation, and as it was foreseen that this sum migîit be 
received at a time -when the législature was not in session, the act 
made the necessary appropriation in advance. The législature wisely 
determined that so large a sum should not be allowed to remain in 
the treasury for an indefinite period unused and earning no income. 
It is true that the act does not specifically mention the $3,000,000 to 
be paid on account of the state aid bonds issued to the Hannibal & 
St. Joseph Eailroad Company, but it clearly appears that it was 
passed with direct référence to that fund, and in r^spouse to the mes- 
sage of the governor asking that provision be made for its investment. 
The act was undoubtedly a part of the législation relating to this 
loan, and if it did not enter into and become a part of the contract 
between the parties in interest, it was, at ail events, binding upon 
the state, and the complainants had a right to rely upon it, and to 
pay their money to the treasurer upon the faith of it, and with the 
expectation that it would be obeyed and executed. Can the state dis- 
regard it, and still hold the railroad company bound for the unma- 
tured interest to the same extent as if the $3,000,000 had not been 
paid ? That such a view of the rights and duties of the state would 
be in the last degree inéquitable, is too plain for argument. The 
state aid bonds hâve an average of about 10 years to run, so that the 
interest to be provided for amounts to about $1,800,000. The $3,000,- 
000 now in the state treasury paid by complainants will produce 
nearly the whole of this sum if the officers of the state will invest it 
in obédience to the positive requirements of the statute. By execut- 
ing the law the state can save this large sum to complainants and 
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Btill receive ail that îs due her. That she ought to do so upon prin- 
ciples of justice and equity, to aay nothing of the binding force of the 
statute, is eutirely clear. Interest ia a sum paid for the use of money. 
It présupposes that the party paying the interest bas the use of the 
principal. If the state is not bound to invest the $8,000,000, and 
acoount for the profits of the investment, it foUows that the state bas 
the principal sum and pays no interest, vrhile the complainants pay 
interest for 10 years upon $8,000,000, the use of which is enjoyed by 
the state. To this it bas been answered by counsel for the state: 
First, that the statute imposes merely a duty upon the state auditor 
as between that officer and the state ; and, second, that tbe $3,000,- 
000 was not paîd with any agreement or understanding that it should 
be invested in accordance with the act of Marcb last. 

In substance it is claimed that in so far as the rights of complain- 
ants are concerned the state offioers were at liberty to disregard the 
act. In this view I do not concur. Even if the terms of the statute 
were permissive only, and meant no more than the words generally 
employed in statutes importing a grant of authority or power to a 
public officer to do a certain act, still it is well settled that ail such 
acts are to be construed as mandatory, whenever the public interesta 
or individual rights call for tbe exercise of the power conferred. 
Sup'rs V. V. S. 4 Wall. 435; Galena v. Amy, 5 Wall. 705; McDou- 
gall V. Peterson, 11 C. B. 755; 16 Op. Atty. Gen. U. S. 621. But 
the terms of the act are clearly mandatory. The auditor is "author- 
ized and required" to transfer the money to the crédit of the sinking 
fund, and it is declared that upon such transfer "the fund commis- 
sioners shcdl immediately call in for payment a like amount of the 
option bonds of the state known as ' 5-20 bonds.' " 

My conclusions upon the law of this case are : First, that the pay- 
ment by complainants into tbe treasury of the state of tbe sum of 
$3,000,000 on the twentietb of June, 1881, did not satisfy tbe claim 
of the state in fuU, nor entitle complainants to an assignment of the 
state's statutory mortgage; second, that tbe state was bound to in- 
vest the principal sum of $3,000,000 so paid by complainants, with- 
out unnecessary delay, in tbe securities named in the act of Marcb 
26, 1881, or some of tbem, and so as to save to the state as large a 
sum as possible, which sum so saved would bave constituted, as be- 
tween the state and complainants, a crédit pro tante upon tbe unma- 
tured coupons now in controversy; third, that the rights and equi- 
ties of the parties are to be determined upon tbe foregoing principlea. 
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and thé state must stand charged with what would hâve been real- 
ized if the act of March, 1881, had been complied with. 

It ouly remains to consider wbat the rights of the parties are upon 
the principles hère stated. In order to save the state from loss on 
accoant of the default of the railroad company, a further sum must 
be paid. In order to détermine what that further sum is an account- 
ing must be had. The question to be settled by the accounting is, 
how much would the state hâve lost if the provisions of the act of 
March, 1881, had been complied with. That act provided for the 
investment of the $3,000,000 paid in by the complainants on the 
twentieth of June, 1881. First, in the "5-20 bonds" of the state, as 
rapidly as they were subject to call; second, any portion of said 
fund that could not be invested in the 5-20 option bonds because none 
were subject to call, was to be invested in bonds either of the state 
or of the United States. I think a perfectly fair basis of settlement 
would be to hold the state liable for whatever could hâve been saved 
by the prompt exécution of said act by taking up such 6-20 option 
bonds of the state as were subject to call when the money was paid 
to the state, and investing the remainder of the fund in the bonds of 
the United States at the market rates. Upon this basis a calcula- 
tion can be made and the exact sum still to be paid by the complain- 
ants, in order to fully indemnify and proteot the state, can be ascer- 
tained. For the purpose of stating an account upon this basis, and 
of determining the sum to be paid by the complainants to the state, 
the cause will be referred to John K. Cravens, one of the masters of 
this court, The said master will examine and consider the proofs on 
file, and, if necessary, will taike further testimony upon the subject 
of this référence, and will report to the next term of the court. In 
determining the time when the investment should hâve been made 
under the act of March, 1881, the master will allow a reasonable 
period from the time of the receipt of said sum of $3,000,000 by the 
treasurer of the state — that is to say, euch time as would bave been 
required for that purpose had the offioers charged with the duty of 
maMng said investment used reasonable diligence in its discharge. 

The Hannibal & St. Joseph Eailroad is advertised for sale for the 
amount of the installment of interest due January 1, 1882, which 
installment amounts to less than the sum which the company must 
pay in order to discharge its liability to the state, upon the theory o/ 
this opinion. 

V.13,no.l0— 33 
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The order will therefore be that an injunction be granted to enjoin 
the sale of the road upon the payment of the said installment of in- 
terest due January 1, 1882, and, if such payment is made, the mas- 
ter will take it into account in making the computation above men- 
tioned. 



Lba and another v. Deaeik. 

{Cireuit Court, if. 1). lUinois. 1882.) 

Injdkotioh— DissoLtmoN — Indhmnification — Practicb. 

Where an injunction has been dissol*ed, the better practice Is for the court 
which issued the injunction to assess the damages caused by its issuance, and 
net compel the party injured to resort to an indépendant action at law to pro- 
cure indemniflcation, if he can thus be indemnifled. 

Appleton é Collier, for plaintiffs. 

Chas, E. Pope and Geo. C. Christian, for défendant. 

Deummond, C. J. During the progress of this cause an injunotion 
was issued against the défendant, and afterwards, on application of 
the défendant, the injunction was continued, upon condition that a 
bond with proper sureties should be given. There were thus three 
bonds given in this case, After the case had been debided on the 
merits in this court in favor of the défendant, and had gone to the 
suprême court of the Uuited States, and been retumed to this court 
on a stipulation of the parties reversing the decree entered in this 
court, the plaintiffs voluntarily dismissed their bill at their own cost, 
and the injunction which was issued in the case was dissolved. 
Thereupon the défendant moved the court to assess the damages 
which he had sustained in conséquence- of the issuing and continu- 
ance of the injunction. 

The litigation between thèse parties has been one of long standing, 
and this court has decided, on Buits which hâve been brought upon 
s.ome of the injunction bonds given during the progress of the suit, 
that as there was no order of this court assessing the damages of the 
défendant, suits could not be maintained upon the bonds. Deakin v. 
Stanton, 3 Fbd. Eep. 435 ; Deakin v. Lea, 14 CM. Leg. News, 297. 
The condition of thèse bonds was as follows: The first, "to pay ail 
damages and costs that shall be awarded against said plaintiffs, and 
in favor of said défendant, Frank Deakin, upon the trial or final 
hearing of the matters referred to in said bill of complaint;" in 
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the second, "to pay ail damages and costs that shall be awarded 
against said Lea & Perrins, complainants, and in favor of said 
défendant, Frank Deakin, upon the trial or final hearing of the 
said cause;" and in the third, "to pay ail damages and costs 
that may be awarded against said Lea & Perrins, complainants, 
and in favor of said Frank Deakin, défendant, upon the trial or final 
hearing of said cause, or upon the dissolution of said injunction, by 
reason of the wrongful or improper issuance of said injunction." 

The construction put by the court upon thèse several conditions 
■was that they referred to damages to be assessed by the court in 
which the suit was pending, and under whose order the injunction 
bond had been given, foUowing the case of Bien v. Heatk, 12 How. 
168. What was said in that case as to the right of a court of chan- 
cery to assess the damages against a party at whose instance an 
injunction had been obtained, has been modified by the opinion of 
the suprême court in the case of Ritssell v. Farley, decided at the last 
term, in which the English authorities are f ully considered ; ànd it 
seems to be intimated that a court of chancery bas the inhérent 
power to assess the damages under such circumstances. 4 Morr. 
Trans. 410. We think this viewis more in accordance with the prin- 
ciples of equity practice against a party in whose favor the injunc- 
tion is granted. That court orders the injunction, prescribes the terms 
upon which it shall be issued, and may require a bond, stipulation, 
or undertaking as a condition upon which it shall be issued or not, 
aficording to its own view of the circumstances of the case. An 
assessment of damages thus becomes an incident of the principal 
case, and enables the court to do entire equi^ between the parties. 
If the party against whom the injunction has been issued can thus 
be indemnified, it would seem to be the duty of the court to proceed 
in the case, and not compel him to resort to an independent action 
at law to accomplish that resuit. 

The lîtigation which has grown out of the controversy in .this case, 
and the suits which hâve been brought upon some of the bonds, hâve 
induced the district judge and myself to fully oonsider this question 
in the light of ail the authorities which bave been presented, and we 
hâve come to the conclusion that the sounder and better rule is for 
the court of chancery, where an injunction has been dissolved, to go 
on and assess the damages which the party against whom it issued 
has sustained, and it will aceordingly be considered hereafter that 
practice may be adopted in this court. 
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HiBEENiA Ins. Co. v. St. Louis & New Obleans Tbansp. Co.* 

{Circuit Court, E. D. Missouri. September 28, 1882.) 

1. COBPOBA'HONS — Fraudulent Transfeb OB' Abskts; 

Equity will not permit the stockholders in one corporation to organîze 
another, and transfer ail the oorporate property of the former to tlie latter, 
withont paying ail the corporate debts. 

2. Same — Enforckment op Oblisations. 

Where such a transfer is maAe, the obligations of the old corporation may 
be enioreed against the uew to the extent of the assets received by it. 

For report of opinion on the demurrer to the bill in this case, see 
10 Fed. Eep. 596. 

0. B. Sansum and George H. Shîelds, for plaîntiff. 

Given Campbell and Thomas J. Partis, for défendant. 

McCrakt, C. J. This case has been considered upon the plea 
interposed by the défendant to the fifth subdivision of the bill, and 
the proofs adduced in support of the same. The bill allèges tbat 
the complainant is, by subrogation to the rights of certain shippers, a 
creditor of the Babbage Transportation Company, a corporation of 
Missouri, and that, after the création of the indebtedness, said cor- 
poration transferred ail its property to the St. Louis & New Orléans 
Transportation Company, another Missouri corporation, without mak- 
ing provision for the payment of complainant's claim. It is alleged 
that Henry Lourey, being the Président of said Babbage Transporta- 
tion Company, and the principal owner of the stock thereof, organized 
the said St. Louis & New Orléans Transportation Company, and 
caused ail the property of the former to be sold and transferred to 
the latter, without paying or securing the debt due the complain- 
ant. It is averred that the said sale was made witnout the payment 
of any considération by said St. Louis & New Orléans Transporta- 
tion Company. Then follows the followins allégations, to which the 
plea applies: 

"Fifth. And your orators charge that said sale and transfer of the prop- 
erty of said Babbage Transportation Company to the said défendant, St. Louis 
&New Orléans Transportation Company, was fraudiilent as against the rights 
of the complainants, creditors of the said Babbage Transportation Company, 
and that the said Henry Lourey and the said St. Louis & New Orléans Trans- 
portation Company had notice of said fraud; and so your orators allège and 
charge that said St. Louis & New Orléans Transportation Company was not 
a hona flde purchaser of said property for a full and valuable considération, 

*Efipoitea by B. F. Kex, Esq., of the St. Louis bar. 
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witliout notice of the rights and elaims of your orators in the preniises, and 
that said sale and transfer of said property was made subject to the rights of 
ail persons who had elaims, debts, ordemands against said Babbage Transpor- 
tation Company, and the claim and demand aforesaid of your orator. 

" Wherefore your orators pray process against the said St. Louis & New, 
Orléans Transportation Company, the said Babbage Transportation Company 
and the said Henry Lourey, and that they be cited to appear before thk 
honorable court, and true answer make to ail and singular the matter afore- 
said, their answer under oath being hereby expressly waived, and that 
this honorable court will be pleased to decree payment of the aforesaid 
debt to your orators, with interest thereon and costs of suit, and that said St. 
Louis & New Orléans Transportation Company be restrained from selling or 
otherwise disposing of any of the said property until your orators' said debt, 
and interest and cost, be paid and satisfled, and that until the said debt be sat- 
isfled your orators hâve a lien upon said property in said Exhibit A described, 
and that this honorable court will be pleased to give and decree to your ora- 
tors such other and further relief as to law and justice and as this honorable 
court shall be ableto give in the premises." 

Tbe plea avers that the Babbage Transportation Company, being 
the owner of its property, for a valuable considération, and with the 
consent of ail its stockholders, sold and delivered the same to the St. 
Louis & New Orléans Transportation Company; that the con- 
sidération paid conaisted of 500 shares of the capital stock of the 
last-named company, of the value of f 100 a share, and the agree- 
ment of said last-named company to pay ail the tben known out- 
standing debts of the former company, not to exceed $42,000 ; that 
the sale was bona fide, and that neither of the parties thereto were 
aware that the old company was in any manner liable to or indebted 
to the complainant, or the parties under whom it elaims by subroga- 
tion ; that the stock was delivered to the old company, and the new 
company paid ail the debts of which the parties had notice at the 
time of the sale. AU fraud is denied. The proof shows the following 
facts : 

(1) Thtf Babbage Transportation Company sold ail its property to the St. 
Louis & New Orléans Transportation Company in considération of 500 
shares of fuU-paid stock in the latter company, and the payment of the debts 
of the former company to an amount not exceeding $42,000. (2) This con- 
sidération was paid by the delivery of the stock and the payment of the 
debts, amounting to something more than $42,000, but not including the 
claim of complainant. (3) AU the stockholders in the old company assented 
to the sale on thèse terms. (4) Henry Lourey was a large stockholder in 
the Babbage Transportation Company, and was also président, gênerai manager, 
and treasurer thereof. (5) The said Henry Lourey was also then an officer 
of the St. Louis & New Orléans Transportation Company, and the stockholders 
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of the two companiea were substantially identical. (6) The officers and 
stockholders in both corporations at the time of the sale knew of the accident 
and loss out of which the complainant's claim arose, but no demand had been 
made for the payment of the sum, and they did not know that any would be 
made. (7) At the time of the sale inquiry was made as to the amount of 
outstanding indebtedness of the Babbage Company, and the same was esti- 
mated at about $42,000. 

TJpon thèse facts this court holds that the sale by the Babbage 
Company of ail its property to another corporation, composed mostly, 
if not whoUy, of the same persons, was fraudaient and yoid as to ail 
creditors of the former company not assenting thereto. The pur- 
chaser knew that it was buying ail the property of the seller, and 
ihat, by the transaction, the latter was being deprived of the means 
I and power of meeting any of its outstanding obligations. The f air 

] inference from the transaction is that the old company was about 

1 to be dissolved, and to oeaae to be. It was to be absorbei by the 

I new company. This is the inévitable conséquence of the formation 

I of the new company, composed substantially of the same persons, to 

\ transact the same business at the same places, and with the same 

I property. By the transf er, the creditors of the old company were de- 

; prived of the means of enforcing their claims. Probably no officers 

, of the old company hâve since been elected, and it is to be presumed 

that none will be. This being so, it is at least doubtf ul whether service 
of process could be obtained so as to procure a judgment at law 
against the old company. And if a judgment were obtained, it could 
not be coUected out of any assets in the possession of the old com- 
pany, because it had tumed ail its assets over to the new compa.ny. 
It bas received, it is true, paid-up stock in the new company, but that 
bas doubtless been disposed of ; or, if it has not been, it may at any mo- 
ment be transferred. Equity will not compel the créditer of a cor- 
poration to waive his right to enforce bis claim against the visible 
and tangible property of the corporation, and to run the chances of 
following and recovering the value of shares of stock after they are 
placed upon the market. A distinction with respect to transactions 
of this character exista between a corporation and a natural peraon. 
A natural person may sell ail bis property for a fair considération, 
if the transaction is bona fide, and the buyer will not be required to 
take care that the seller provides for and pays ail his debts. A cor- 
poration, unlike a natural person, by disposing of ail its property, 
may not only deprive itself of the means of paying its debts, but may 
deprive itself of corporate existence, and place itself beyond the 
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reach of process at law. At alL events, equity cannot permit the 
owners of one corporation to organize another, and transfer from 
the former to the latter ail the corporate property, without paying ail 
the corporate debts ; aud that is the exact case now bef ore us. 

Hère was a corporation engaged in a profitable business, and own- 
ing and possessing property valued at $92,000, exclusive of its fran- 
chise. It owed debts confessedly amounting to more or less than the 
value of its property. It ceases to transact business. Its stockhold- 
ers organized themselves into another corporation, and ail the prop- 
erty is transferred from the old to the new. It matters not that the 
stockholders in the two companies may not be precisely identical. 
We are not prepared to say that it would make any différence if the 
members of the new company were none of them interested in the 
old. The thing which we pronounce unconseionable is an arrange- 
ment by which one corporation takes from another ail its property, 
deprives it of the means of paying its debts, enables it to dissolve its 
corporate existence and place itself practically beyond the reach of 
creditors, and this without assuming its liabilities. The fact hère, 
however, appears to be that the owners of the two corporations are 
substantially identical, and hence there is a still stronger case in 
equity. It may be that in such a case the purchasing company 
might be permitted to show, by way of défense, that it bas paid debts 
against the old corporation to an amount equal to the whole value of 
the property received from it, including the value of its franchise. 
But this is a doubtful question, which does not arise hère, and we 
express no opinion upon it. 

Tbeat, D. J., concurring. My views in this case were fuUy expressed 
in the opinion on the demurrer to the bill. In the light of the décis- 
ion by the United States suprême court then referred to, the plain- 
tiff can pursue its demand against a new corporation which is, though 
nominally a différent corporation, actuaUy the same under a différent 
name, having obtained ail the assets of the old. 

The facility with which new corporations are formed under local 
statutes to succeed to rights of property by transfer from the old cor- 
porations is to be considered, and such transfers are not to be held 
in equity destructive of prior and existing rights. A corporation with 
obligations determined or dndetermined cannot change its name or 
assume the form of a new corporation, and thus escape its obliga- 
tions, or relieve the new corporation of the obligations of the old; at 
least, to the extent of such obligations and assets. 
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It is said that the new corporation acquiring the property of the 
old for adéquate considération should not be anawerable for the debts 
of the old; that it could buy the property, no lien thereon existing, 
free from ail demanda at large ; and consequently the new corpora- 
tion, like any other purchaser, is not responsible, personally or other- 
wise, for the debts of the vendor. That proposition need not be dis- 
puted. But what is the case before the court ? The Babbage Company 
had possibly incurred a liability for its violations of contracts. The 
original parties had not asserted their demand. . The questions were 
whether the Babbage Gompany was liable for violations of contracts 
of affreightment. The plaintiff paid the losses and became subro- 
gated to the rights of the shippers. In the mean time the Babbage 
Company ceased praotically to exist, and transferred ail its property 
to the St. Louis & New Orléans Transportation Company, whereby it 
had technically no property to respond to pkintiff's demand. Can 
the transférée, under the circumstances, be held to answer the de- 
mand? 

The plea avers substantially that the new corporation purchased, 
for valuable considération, the property of the old corporation, pay- 
ing therefor $50,000 in stock of the new, and assuming the obliga- 
tions of the old to the extent of $42,000; that said obligations bave 
been met, and additional obligations, which Capt. Lourey has paid, 
to the extent of about $13,000. 

It is the duty of the court to examine the whole transaction, and to 
eut through mère paper transféra designed to obstruct or destroy the 
rights of parties. The évidence sufiBciently discloses that the new 
corporation was a mère continuance of the old, with substantially the 
same parties in interest — a mère change of name. Whether that 
change, with attendant transfers, was designed or not to defeat ail 
outstanding deraands of the old corporation, it is évident that sub- 
stantially the two corporations are the same, and that the new must 
respond to the obligations of the old. The évidence is clear enough 
that there was a hidden purpose in the change of corporative exist- 
ences to escape possible liabilities which equity does not tolerate. A 
mère change of name cannot avoid obligations. The new corporation 
took ail the property of the old, went forward with its business, had 
the same stockholders, except a few formai ones, was, in short, the 
old corporation, and now seeks to escape the obligations of the old, 
rescuing the property of the latter from the demands the former was 
bound 'to meet. Can this be done ? The old corporation and its 
property were liable to the demands of the plaintiff. The new cor» 



HIBEBNIA INS. 00. V. ST. LOUIS & NEW OBLEANfl TfiANSP. CO. 521 

poration must respond to the estent of the property aoquired, and 
possibly to the full extent ; that is, if property suffieient therefor is in 
its possession. This is a proceeding in equity, wherein mère color- 
able pretenses are to be disregarded. Shiftings of corporate names 
cannot defeat positive rights, any more than the change of the name 
of a natural person can absolve him from his personal obligations. 

The évidence discloses that the obligations of the Babbage Com- 
pany still subsist against its corporate successor; at least, to the ex- 
tent of assets aoquired. 

If thèse views are not sound, a corporation with demanda pending 
can transfer ail its assets to a new corporation, and thus leave the 
demands inoperative, although said new corporation is the old, only 
in change of name. The évidence shows that since this cause was 
instituted a new consolidation bas ocourred, whereby another trans- 
fer of property bas been had. Is it to be considered in equity that 
such transfers and practical dissolutions of corporations will prove 
effectuai to defeat existing and valid demands ? Or will the corpo- 
rate Buccessors be held to the obligations of their predecessors ; at 
least, to the extent of the assets acquired ? It may be that between 
the old and new, in connection with lien or gênerai demands, an ac- 
counting may be had, so that unpaid creditors may know what re- 
mains. If the new company bas paid the full value of the property 
acquired, then it possibly may not be answerable; but if it bas merely 
issued to the old its stock therefor, why should it not, at least to the 
extent of that stock, which represents values for property acquired, 
meet the obligations to which such stock should fairly be held sub- 
ject ? 

Property to the amount of |92,000 was transferred, and $42,000 
indebtedness was actually paid. Hence property of the old corpora- 
tion is in possession of the new to the extent of $50,000, which ought 
to be subject to the obligations of the old company. The fact that 
the new corporation bas issued its stock to the old for said $50,000 
cannot defeat the rights of parties. 
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Haeeison V. Union Pacifio Et. Co. and others.* 
(Girouit Court, E. D. Missouri. Beptember 21, 1882.) 

L COBPOBATIONB — BoNDS — QtTARANTY. 

The holder of bonds issued by a company in which he is a stockholder, and 
guarantied by another corporation, may recover the full amount due upon the 
bonds from the latter Company, in case of default in payment by the former. 

2. SAME — CONSIDBRATION. 

Where one railroad company holds stock in another, and the latter's road, 
when constTucted, wiU become a feeder to the f ormer's line, there is a sufHcient 
considération for the guaranty by the former of bonds issued by the latter to 
aid in the construction of its road. 

3. Same— Consolidation— LiABiLiTY of Conbolidatkd Compaut. 

A. and B., two corporations, united and formed a Consolidated company, 
which did business under the name of B. A., at the time of the consolidation, 
was indebtod to X. The Consolidated company derived sufflcient aasets from 
A. to pay the debt. Hàd, that X. could recover the full amount of Ma daim 
against A. fromB. 

In Bquity. 

The plaintiff, Harrîson, is the holder of 20 bonds of the Arkansaa 
Valley Railway Company, guarantied by the Kansas Pacific Rail- 
way Company, on which he brought his action at law in this court to 
recover judgment against the Union Pacifio Eailway Company, alleg- 
ing that the latter company is responsible upon said bonds as suc- 
cesBor in liability under a contract of consolidation between said two 
last-named companies, and certain statutory provisions conceming 
the same. The said railroad companies brought their bill in equity 
to enjoi'n the plaintiff, Harrison, from further prosecuting his action 
and from negotiating said bonds, and also asking for an accounting 
between Harrison and the Arkansas Valley Eailway Company for 
interest paid by said company to Harrison, as well as for a sur- 
render of the bonds so guarantied, and of two Clay county bonds 
alleged to be held by him. The plaintiff, Harrison, filed a cross-bill, 
praying alternative relief, as f oUows : 

(1) If tbe court holds that the Union Pacific Eailway Company Is liable 
directly to Harrison, that the injunction be diasolved, and he be permitted to 
proceed with his action at law. (2) If, on the other hand, the court holds that 
the company is liable only to the estent of the property received from the 
Kansas Pacific Eailway Company, then that the trust be fastened on that 
property, and for a discovery as to its character, identity, and présent value. 

*Reported b; B, F. Rei, Ksq., of the St. Louis bar. 
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The materîal facts with respect to the 20 bonds sued on are as fol- 
lows: 

(1) In 1873 the Arkansas Valley Éailway Company was a corporation exist- 
ing under the lnwa of Colorado, and had authority to construct a railroad 
eommencing on the Une of the Kansas Paciflc Bailway at Kit Carson, and ex- 
tending to Pueblo. (2) The construction of this Une was regarded as of great 
importance to the prosperity and success of the Kansas Paciflc Eailway Com- 
pany, to whose Une it would beeome a feeder. (3) In order to accomplish 
this object bonds were issued by the Arkansas Valley Eailway Company, and 
guarantied by the Kansas Paciflc Eailway Company, and it was agreed by the 
former company that any onesubscribing to the scheme $7,500 should receive 
$10,000 flrst mortgage bonds of the Arkansas Valley Eailway Company, 
guarantied by the Kansas Pacific Company, $1,000 of Clay county municipal 
bonds, and stock of the Arkansas Valley Eailway Company, $7,500, amount- 
ing to $18,500, nominal value, in considération of a cash payment of $7,500. 
(4) Harrison, thèn being a director in the Kansas Paciflc Eailway Company, 
^nd that company being a stockholder in the Arkansas Valley Company, sub- 
scribed to the scheme $15,000, and accordingly became entitled to and did 
receive $20,000 of the bonds guarantied by the Kansas Paciflc Company, 
$15,000 stock in the Arkansas Valley Eailway Company, together -with $2,000 
Clay county bonds. (5) The railroad bonds were secured by mortgage upon 
the road, and when default in the payment of interest had occurred the trust- 
ées on the mortgage sold out the road and its belongings, and the proceeds 
were divided out amoug the bondholders, including Harrison, who credited on 
his bonds the sum he received. The allégations of the cross-bill with respect 
to the consolidation, in so far as it is deemed necessary to state them, are to 
be found in the opinion of the court. 

The case is before the court on demurrer to the croBs-bill of Har- 
rison, which, it is conceded, présents ail the material facts. 

Dyer é EUis and Oeorge M. Bhck, for Harrison. 

J. P. Usher and H. D. Wood, for the railroad company. 

MoCbaby, 0. J. The intention of the Arkansas Valley Eailway 
Company wasto sell the stock to Harrison for less than its par value; 
t. e., to give him $16,000 in stock, 20 bonds of the company, 
guarantied by the Kansas Pacific Company, and the Clay county 
bonds, ail for $15,000 in cash. There is nothing in the statutes of 
Colorado, where the corporation was created, to forbid the sale of 
stock at less than par, nor was Harrison forbidden to purchase the 
stock by reason of the fact that he was already a stockholder and 
director'in the Kansas Pacific Eailway Company. The transaction 
was therefore valid as between the corporation and Harrison, what- 
ever the right of the creditors of the corporation as against Harrison 
may be. ScofOÏH v. Thayer, 4 Morr. Trans. 179; S. 0. 11 Fbd. Ebp. 
198, note. 
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Such being thé case, it cannot be said that Harrison obtained the 
bonds without considération. He bought ail the securities above 
mentioned for $15,000 in cash, and although the face value of the 
securities purchased is much more than $15,000, it does not follow 
that they were intrinsically worth more than that sum ; and, in fact, 
the cross-bill allèges, and the demurrer admits that they were not in- 
trinsically, nor in the market, worth the sum paid for them. It is, 
at ail events, clear that the owner of such paper is at liberty to sell it 
at any priée he pleases, unless prohibited by statute. The Kansas 
Pacific Company is bound by its guaranty of said 20 bonds. 
The pecuniary interest which that company had in the Arkansas 
Valley Company, and in the construction of the road from Kit Car- 
son to Pueblo, was a sufficient considération for the guaranty. It 
follows that Harrison may recover upon the bonds unleas the railway 
company bas shown some sufficient défense in equity. It is said, 
and it is true, that it the Union Pacific Railway Company is com- 
pelled to pay the sum due on thèse 20 bonds it will bave the 
right to recover from the stockholders of the Arkansas Valley Com- 
pany, including Harrison, to the extent of their unpaid stock in that 
corporation. But in this case there can be no decree for contribu- 
tion, because the necessary parties are not before us, and the plead- 
ings are not framed with a view to such a decree. If the Union Pa- 
cific Company is liable for the sum claimed by Harrison, it must 
make payment and then proceed against the stockholders, including 
Harrison, for contribution. 

Dur conclusion is that no sufficient défense, either at law or in 
ûquity, to the bonds in question has been shown, and that as against 
the Arkansas Valley Company, the maker, and the Kansas Pacific 
Company, the guarantor, of said bond, the plaintiff, Harrison, has a 
good cause of action. 

The remaining questions are, what is the extent of liability of the 
Union Pacific Company, and what measure of relief is Harrison enti- 
tled to against it? The parties are now in a court of equity ; and, if 
their rights can be determined by a decree in the présent case, that is 
sufficient for our présent purp ose. It may be that there is a right of 
action against the consolidated company ; but if so, we think it isnot 
exclusive. If a créditer of the original corporation sees fit^ to pro- 
ceed in equity to subject the property of that corporation in the 
hands of the consolidated company, he has a clear right to do so. 

By the articles of consolidation it is expressly provided that "noth- 
ing herein shall prevent any valid debt, obligation, or liability of 
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eillier constituent company from being enforced against the property 
of the proper constituent company, which, by force of thèse articles, 
becomes the property of the Consolidated company." The cross-bill 
allèges and the demurrer admits that the Consolidated company 
has received from the Kansas Pacific Company ail its property, 
amounting to more than $10,000,000, and that the original corpora- 
tion has practically ceased to be, and is merged in the consolidated 
company, having now no officers upon whom service can be made, 
and no property ont of which an exécution can be satisfied. We are 
of the opinion that, under suoh ciroumstances, the consolidated corpo- 
ration is liable in equity for the debts of the original corporation; at 
least, to the extent of the value of the property received from it. If 
the new corporation admits (as it does by its demurrer in this case) that 
it has received to its own use the property of the original corporation 
to an amount largely in excess of the sum claimed, no inquiry is nec- 
essary, and relief may be had in the form of a decree for the sum 
due. If this be denied, (as it may be by an answer,) the court will 
hear the proof, and in that case it would become the duty of the 
Union Pacific Eailway Company to answer the interrogatbries em- 
bodied in the cross-bill. 

The demurrer to the cross-bill îs overruled, and if the Union 
Pacific Company stands npon the demurrer, there will be a decree 
for the sum due upon the bonds, without préjudice to the rights 
of the said company to proceed against the stockholders of the Ar- 
kansas Valley Eailway Company, including Harrison, to compel con- 
tribution. We do not détermine the question whether a créditer of 
the Kansas .Pacific Company may maintain an action at law against 
the Union Pacific Company to recover his debt. The correct déter- 
mination of that question dépends somewhat upon the construction 
of certain statutes, state and fédéral, some of which are not before 
us, and the décision is not necessary in the présent case. 

Tbbat, D. J., concurring. 
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Flbtcheb V. New Yobk Life Ins. Co." 

(.Oireuit Court, E. D. Mùsouri. Beptember 28, 1882.) 

1. Insurance — Coeporationb — Uomiit. 

A foreign insurance company cannot -withdraw itsell from the opération of 
the statutes of a state in which it does business, by the insertion of clauses in 
its policies. 

2. Samb— Application for Inburance— Feàud. 

Where, by the terms of a policy of insurance sued on, an application signcd 
by the assured is declared to be the sole basis thereof , évidence is admissible to 
show that false statements contained in the application were inserted without 
the applicant'B knowledge by an agent of défendant, and that the applicant's 
signature was procured by suéh agent by fraud. 

8, PliEADINa — RePLIOATION — StrBPLtTBAGB. 

Where sufflcient probative facts appear, a reply Is not demurrable because it 
aiso contains allégations as to mère matteis of évidence. 

Demurrer to Eeplication. 

This is a suit upon a policy of insnrance upon the life of C. S. AI- 
ford, deceased, by his executor, Thomas C. Fletcher. Défendant 
allèges in its answer that it is a foreign corporation ; that said Alford 
made a written application to it for insurance npon his life, and that 
the application was signed by him, and was attached to and made a 
part of said policy when issued ; that said application contained two 
false answers to questions material as to the risk, therein printed. 
and the foUowing clause, viz. : 

"And I do hereby agrée that the statements and représentations contained 
in the foregoing applioation and déclaration shal) be the basis o^ the contract 
between me and the said company, — the truthfulness of which statements and 
représentations I do hereby warrant; and that if the same, or any of them, are 
in any respect untrue, the policy which may be issued thereon shall be void, 
and ail money which may hâve been paid on account of such insurance shall 
be forfeited ta said company ; and inasmuch as only the officers at the home 
office of the company in the city of New York hâve authority to détermine 
whether or not a policy shall issue on any application, and as they act on the 
written statements and représentations referred to, it is expressly understood 
and agreed that no statements, représentations, or information made or given 
by or to the person soliciting or taking this application for a policy, or to any 
other person, shall be binding on this company, or in any manner afifect its 
riglits, unless such statements, représentations, or information be reduced to 
writing and presented to the offlcers of the company, at the home office, in the 
above application." 

•Beported b; B. F. Rez, £sq., of tbe St Louis bar. 
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Plaintiff's reply consists, to a considérable extent, of evidentiary 
matter. The allégations, so far as it is deemed necessary to set them 
forth hère, are substantially as foUows, viz. : That the défendant, 
though a foreign corporation, was, at the time said policy was issued, 
authorized and licansed under the laws of Missouri to transact busi- 
ness in that state ; that said application was taken and said policy 
delivered to saidAlford in the cityof St. Louis; that the application 
was taken by certain agents of défendant ; that one of them read-the 
questions therein contained, and pretended to write the applicant's 
answers thereto in the application ; that the false answers contained 
in the application were not made by the applicant, but that be an- 
swered the questions to which said false answers were appended truly, 
and that he did not read said answers over, or bave them read to him, 
but signed said application under the impression that hîs answers 
had been reduced to writing substantially as made. Ând in the sec- 
ond' part of his reply plaiatiff states that after the said application 
had been sigûed, defendant's agent took it, but that said Âlford 
neither sent it to any officer of défendant at New York, or authorized 
any one else to do so; that the policy was shortly afterwards de- 
livered to said Alford, and the premiums collected, and that he, sup- 
posing the answers in the application were taken as given, or were 
written tô the satisfaction of défendant, did not read over the copy 
attached to the policy, or the policy, but was told by said agent on 
^elivering it that it was ail right, and that he was insured; that said 
Alford paid the annual premiums as they fell due, and that they 
were collected by said agent of défendant, with full knowledge of the 
aforesaid facts. 

To the first part of said reply défendant demurred on the foUowing 
grounds : 

First, that the matters therein set forth as pleaded do not constitute a cause 
of action against this défendant, nér constitute in law any reply to the new 
matter set forth in defendant's answer; second, that any issu«ble facts in said 
portion of said reply contained are intermixed with statetaents of évidence 
and matters wholly irreleyant. 

To the second part of said reply défendant demurred ou the 
grounds — 

First, that the matters therein set forth do not in law constitute any cause 
of action in plaintiff, nor any défense to the matters set forth and pleaded in 
the defendkant's answer; second, that said part of said reply contained state- 
wents o£ évidence and matters wholly irrelevant. 
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Section 5976 of the Revised Statutes of Missouri is as follows: 
"No misrepresentation made in obtalning or securing a policy of Insurance 
on the llfe or lives of any person or persons shall be deemed material, or ren- 
der the policy vold, unless the matter misrepresented shall hâve actually con- 
tributed to the contingency or event on which the policy is to become due and 
payable, and whether it so contributed in any case shall be a question for the 
jury." 

For report of charge to jury at first trial see 11 Ped. Eep. 377. 
For report of deciBion upon motion for a new trial see 12 Fed. Eep. 
557. 

Carr é Reynolds, for plaintiff. 

Overall, Judson de Tutt, for défendant. 

Tbeat, D. J. There are substantially only two qnestions învolved : 
First. Inasmuch as the policy sued on declared that it rests on the 
basis of answers made to the application, and that said policy was 
fco be issued at the home office in New York on return thereto of the 
application, can the plaintiff avail himself of the force of the Mis- 
souri Btatute? The défendant company was doing business in Mis- 
souri, with the privilèges granted to it hère, when said* insurance was 
effected. It may be that the formai acceptance of the proposed con- 
tract was, by the letter of the contract, to be consummated in New 
York, The broad proposition, however, remains, no artifice to avoid 
which can be upheld. The statutes of Missouri, for salutary reasons, 
permit foreign corporations to do business in the state on prescribed 
conditions. If, despite such conditions, they can by the insertion of 
clauses in their policy withdraw themselves from the limitations of 
the Missouri statutes, while obtaining ail the advantages of its license, 
then a foreign corporation can by spécial contract upset the statutes 
of the state and become exempt from the positive requirements of 
law. Such a proposition is not to be countenanced. The défendant 
corporation chose to embark in business within this state under the 
terms and conditions named in the statute. It could not by paper 
contrivances, however specious, withdraw itself from the opération of 
the laws, by thp force of which it could alone do business within the 
state. To hold otherwise would be subversive of the right of a state 
to décide on what terms, by comity, a foreign corporation should 
be admitted to do business or be reoognized therefor within the state 
jurisdiction. Each state can décide for itself whether a foreign cor- 
poration shall be recognized by it, and on what terms. Primarily, a 
corporation bas no existence beyond the territorial limits of the state 
creating it, and when it undertakes business beyond it doês so only 
by comity. The défendant corporation having been permitted to do 
business in Missouri under the statutes of the latter, was bound by 
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ali the provisions of those statutes, and could not, by the insertion of 
any of the many clauses in its forms of application, etc., withdraw 
itself from the obligatory force of the statute. The contract of insur- 
ance, therefore, is a Missouri contract, and subjeot to the local law. 

There are other questions involved in the demurrer which are of no 
small importance. It is averred that the answers to questions in the 
application were not only false, but as to matters which were so far 
essential to the risk as to fall within the terms of the statute; in other 
words, that the insured died of the very disease which he denied or 
concealed. If that be so, there can be no recovéry. On the other 
hand, it is alleged that he made the fullest and most honest disclos- 
ures with respect thereto, and referred the soliciting agent to his 
pbysician for a fuUer statement; that the soliciting agent, in his anx- 
iety to secure the policy, and being acquainted with the applicant, 
wrote down as answers to the questions objected to, not what the 
applicant answered, but what he, the agent, chose to fill oui, so as 
not to lose the risk. This involves the proposition whether, when 
under the terms of the policy the application is deolared to be the 
sole basis thereof, any évidence will be heard to avoid its efifect 
against the party's own signature. 

This question is not a new one. Of course, a fraud will bind no one. 
Why, then, should a signature to an application of this kind pro- 
cured by fraud be obligatory ? It is not a question of estoppel, for 
an Insurance company may hâve continued to receive premiums in 
ignorance of the false statement by the applicant, and therefore 
should not be held to a fraudulent contract, of whose fraudulent 
eharacter it knew nothing. 

The real question presented is whether the averments in the reply 
are sufficient to overcome the défense set up. We hold that if the 
statements of the reply are true, then the défense is overcome. If 
the disease mentioned was fatal, the plaintiff, even under the Missouri 
statute is driven to show that the answers to the application which 
he signed were, despite his signature, never made by him ; in other 
words, that a fraud was perpetrated on him by the company's agent^ 

Analyzing the pleadings, there is room for comment as to the form 
thereof. The doctrine is clear that only probative or ultimate facts 
can be pleaded, and not mère matters of évidence. The reason is ob- 
vious. What issue shall be taken ? Not on détails of évidence tend- 
ing to show a fact, but solely as to the existence of the probative fact 
itself. 

v.l3,no.l0— 34 
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With due regard to the rulea of pleading, it appears that, despite 
surpluBage, the replications must be held good, in the light of the 
légal raies stated, inasmuoh as there can be no pleadings subseqaeut 
to the reply. 

Demurrer overruled. 

McCeabï, C. J., conctirs. 



In re EujBBBb.* 
(Oireuit Court, B. D. Missouri. October 4, 1882.) 

1. CbIHB»— OOHTBMPT— Bet. Bt. J§ 725, 1014. 

A refusai to obey a subpœna issued by a fédéral court Is an offense against 
the fédéral government, withiu the meaning of section 1014 of the Kevised 
Btatutes of the United States. 

2. Sahb. 

Where a fédéral court orders the arrest of a wltness charged with having 
failed to obey a subpœna iasued by it, and duly served, and the witness de- 
parts into another district before he can be arrested, any Judge of the United 
States, having jurisdictioh in the district to which the witness bas removed, 
may order his arrest and removal back to the district in which he is charged 
with the offense. 

3. Samk— RiGHT OF WiTinaiss to a. Hkabiïto. 

In such cases the judge ordering the arrest of the witness cannot inquire mto 
his guilt or innocence before ordering his removal. 

Pétition for a Writ of Habeas Corpus. 

Chester H. Krum, for petitioner. 

M. Drummond, Asst. U. S. Atty., for the United States. 

McObabï, g. J. The record of this case shows that the petitioner 
was arrested in this district upon a warrant issued from the oÊ&ce of 
the clerk of the circuit court of the United States for the eastern 
district of Arkansas, vrhich warrant was issued by the order of that 
court in a proceeding against petitioner for contempt. It appears 
that petitioner was duly subpœnaed in said eastern district of Arkan- 
sas, on the twenty-sixth day of April, 1882, to appear and testify on 
the twenty-seventh day of said month as a witness in a civil cause 
pending in said court. 

When duly served with the subpœna he was temporarily within 
said district on professional business, but was a résident of St. 
Louis, within the eastern district of Missouri, more than 100 

«Reported by R. P. Rex, Esq., of the St. Louis bar. 
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miles from Little Bock, Ârkansas, where the said cause stood for 
trial. His arrest was ordered by that court for contempt in neg- 
lecting to attend tbe aforesaid court as a witness, after baviug been 
duly served with process of subpœna. Tbe warrant for petitioner's 
arrest was presented to tbe judge of tbe district court of tbis district, 
wbo indorsed thereon bis order to tbe marsbal of tbis district to 
arrest tbe petitioner and deliver bim to tbe marsbal of tbe United 
States fortbeeastem district of Arkansas. Tbis arrest baving been 
made, petitioner applied to tbe district court for discbarge upon 
habeas corpus, upon tbe ground tbat the proceedings within tbis dis- 
trict were witbout warrant of law, and tbat petitioner was unlawf uUy 
restrained of bis liberty, witbout justification and proper autbority. 
Section 725 of the Bevised Statutes of tbe United States pro- 
vides tbat — 

" The courts of the United States shall hâve power to impose and adminis- 
ter ail necessary oaths, and to punish by fine or imprisonment, at the discré- 
tion of the court, contempts of their authority: provided, that such power to 
punish contempts shall not be constraed to extend to any cases except tbe 
misbehavior of any peraons in their présence, or so near thereto as to obstruct 
the administration of justice, the misbehavior of any of the oSScers of said 
courts in their ofiScial transactions, and the disobedience or résistance by any 
such oflacer, or by any party, juror, witness, or other person, to any lawful 
writ, process, order, rule, decree, or command of the said courts." 

Section 1014 of the Bevised Statutes of the United States provides 
tbat "for any crime or offense against the United States" tbe offender 
^^'BiJ, by any judge of the United States, be arrested and imprisoned, 
or bailed "for trial before such court of tbe United States, as by law 
bas cognizance of the offense." And it further provides that "wben 
any offender or witness is committed in any district other tban tbat 
where tbe offense is to be tried, it shall be the duty of the district 
judge of tbe district where such offender or witness is imprisoned, 
seasonably to issue, and the marsbal to exécute, a warrant for his 
removal to the district where tbe trial is to be had." 

It is conceded by tbe counsel for tbe petitioner tbat the statute 
autborizes the arrest in one district of a party obarged with tbe com- 
mission of an offense against the United States in another district. 
But it is contended tbat contempt is not such an offense. Tbis posi- 
tion, however, is untenable. A refusai to obey tbe process of a 
court of tbe United States is an attempt to obstruct tbe administration 
of justice, and is plainly an offense against the fédéral govemment. 
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A proceeding in contempt, in a fédéral conri, îs a crîminal case, 
to be prosecuted in the name of the United States. Riggs v. Super- 
visors, 1 Woolw. 377; Ex parte Kearney, 7 Wheat. 38 ; New Orléans v. 
Steam-ship Co. 20 Wall. 387. 

By the express terms of section 725. of the Eevised Statutes of 
the United States, the courts of the United States are authorized to 
punish contempt, and this necessarily implies that it is an offense 
against the United States. It has frequently been held to be an 
offense against the United States, within the ternis of the provision 
of the constitution whioh authorizes the président to pardon such 
offenders. Dixon's Case, 3 Op. Atty. Gen. 622 ; Conger's Case, 4 Op. 
Atty. Gen. 317; Rowan é Wells' Case, Id. 458. 

It is next insisted on behalf of the petitioner that he is entitled to 
a hearing before he can be sent out of the district, and that he has 
not had such a hearing as the law requires. It was, no doubt, the 
duty of the marshal of the eastern district of Arkansas to apply to 
the judge of his district for an order for the arrest of the petitioner; 
and it was the duty of the district judge to enter into such an inves- 
tigation as was necessary to enable him to détermine whether the 
petitioner should be sent out of the district to answer the charge 
against him. Precisely how far the district judge was authorized to 
go upon such a hearing, it is not necessary in the présent case to 
détermine. Certain it is that he had a right to inquire into the 
question of the prisoner's identity. This would be necessary in any 
case, for the judgment of a court in another district, however con- 
clusive upon aU other questions, would establish nothing with regard 
to the identity of the prisoner. 

It may, for the purposes of this case, be assumed that the district 
judge could inquire into the question of the jurisdiotion of the court 
in Arkansas to try the prisoner for the offense charged. If such be 
the law the jurisdiction clearly appears. I do not think, however, 
that in a case such as this the district judge can go further and in- 
quire into the question of the guilt or innocence of the prisoner. 
There may be cases, in which the inquiry might properly extend to 
an examination into the question of probable guilt, but if so they are 
cases -where there has neither been a preliminary examination nor 
an indictment in the district where the offense was committed, nor an 
order for the arrest of the prisoner by a court of the United States of 
compétent jurisdiction and sitting in that district. See opinions of 
Mr. Justice Miller and Judge Love, 1 Woolw. 422. 
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The power to punish for contempt is inhérent in every court, and, 
as we hâve already seen, is expressly conferred upon the fédéral courts 
by act of congress. The record before us shows that the circuit courl 
of the United States in and for the eastern district of Arkansas, having 
jurisdiction of the petitioner, ordered his arrest to answer for a con- 
tempt of its authority. That court is the sole judge of such a ques- 
tion, and it would be exceedingly improper for another court to as- 
sume to revise its judgment upon the subject. Even the suprême 
court of the United States upon appeal will not review the action of 
a circuit court of the United States in imposing a fine for contempt. 
New Orléans v. Steam-ship Co. supra. 

If the district court had, in the présent case, gone bo far as to 
question the propriety of the order for the petitioner's arrest, on tho 
ground that he was not guilty of a contempt of the authority of the 
circuit court of the United States for the eastern district of Arkan- 
sas, its action would bave been unwarranted in law and disrespectful 
to another court of co-ordinate jurisdiction. The proof, therefore, 
whieh was before the district court sufBciently established ail the 
facts that were necessary to justify the décision of that court against 
the petitioner. It showed that the petitioner was within the juris- 
diction of the circuit court of the United States in and for the east- 
ern district of Arkansas, that he was served with subpœna to appear 
before the court as a witness in a civil cause therein pending, and 
that he failed to respond to the subpœna, and removed himself be- 
yond the jurisdiction of the court. 

If persons summoned to appear as witnesses in the fédéral courts 
can refuse to obey the summons and place themselves beyohd the 
reach of the law by departing from the district, the most serions 
conséquences would resuit; the administration of justice would be 
greatly impeded, the rights of parties in many cases would be sacri- 
ficed, and the courts of the United States would be rendered power- 
lesB to protect litigànts by compelling the attendance of important 
witnesses. 

The conclusion is that the judgment of the district court should 
be affirmed. And it is accordingly ordered. 

Note. See In re Tift, 11 Fed. Rep. 463 ; N'eu) Torli & Balt. O. P. Co. v. Ifew 
Tork 0. P. Co. 11 Fbd. Eep. 813; U. S, y. Justices of Lavderdale Co. 10 Fed. 
Bep, and note, p. 468; In re Cary, 10 I'ed. Eep, 622, and note, p. 629; 
Atlantic Oiant Powd. Co. v. Dittmar Powd. Manufg. Co. 9 Fbd. Eep. 316; 
Fischer v. Hayes, 6 Fed. Eep. 63; U. S. v. Memphis & Lttfle Rock (7o.6 Fed, 
Eep. 237; Steam Stone Cutter Co. v. Windsor Manvfg Co. 3 Fed. Eep. 298;' 
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In re May, 1 Pkd. Ekp. 737; Bridges v. STieldon, 18 Blatchf. 607; Fan ^an<2t 
V. Argentine Min. Co. 2 McCrary, 642 ; Ex parte Rowland, 104 U. S. 604 ; Haye» 
y. Fischer, 102 U. 8. 121; U. S. T. Jaoobi, 1 Flippen, 108; Hovey v. McDonald, 
8 McArttiiu-, 184.— [Ed. 
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{Oirouit Court, N. D. lUinoi». August 4, 1883.) 

L OBxaxsfiX. Pbooedure— Ekbok— 8tat of Pkocekdikos. 

On an application to tlie circuit court for a writ of error to the district court, 
In a criminal case, if the error complained of is a matter about which there 
may be a serious question, it is the duty of the court or of the judge, not only 
to grant the writ of error, but to allow a stay of proceedings, to enable the dé- 
fendant to take the de!iberate Judgment of the appellate court upoa the ques- 
tion involved in the case. 

S. Writ op Brkor— Whbn Orakted. 

Where there ig a question about which there Ig a doubt, as whether the dé- 
fendant is chargea in the indictment with a felony or a misdemeanor, and 
whether it was error to receive the verdict of the jury during the abseuce from 
the court of défendant and his counsel, and as to which question défendant 
haa a right to take the opinion of the appellate court, a writ oi error and a 
stay of proceedings should be granted. 

D. A, Leake, for tbe United States. 

Lyman TrumbuU, for défendant. 

Dbummond, C. J. This ia an application to the circuit court for a 
writ of error, with an order for a stay of proceedings on a judgment 
and sentence by the district court for the imprisonment of the de- 
fendant in the penitentiary at Chester for the term of three years 
The offense chargea in the indictment was that the défendant de- 
posited in the post-o£Sce a notice which gave information to the per- 
sons named in the indictment where an article for tbe prévention of 
conception oould be obtained, contraty to section 3893 of the Be- 
yised Statates, as amended by the act of July 12, 1876. The record 
shows that on the fifteenth of Jane, 1882, the défendant in person, 
and by his attomey, together with the district attorney and a jury, 
appeared in court, and that the évidence in tbe case was ooncluded, 
and the arguments of oounsel heard, and the instructions of the court 
given to the jury, "and the jury thereupon retired to consider their 
verdict; and, after a short absence, the jury returned into court, in 
the absence of the défendant and his attorney, the foUowing verdict, 
viz., ' We, the jury, find the défendant guîlty;' and, on motion of 
the district attomey, it is ordered that the marshal take the défendant 
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into custody." It is furtlier shown by the record that the défendant 
had previously entered into a recognizance for his appearance in 
court from time to'time, and was under recognizance at the time of 
the trial. On the same day the verdict was rendered, the défendant 
came into court and entered into a recognizance to appear before 
the court from day to day during that term, and also from day to day^ 
and from term to term, to answer any order whioh the court might 
make in the case, and not départ withont leave of the court. It does 
not appear how long the interval was between the rendition of the 
verdict and the time when this recognizance was entered into. On 
the twenty-fourth day of June, 1882, the défendant appeared in court 
personally and by his counsel, and moved the court for a new trial, 
which, after argument, was overruled by the court, and thereupon 
the sentence of the court already mentioued was passed npon the 
défendant. The grounds for the motion for a new trial are not stated, 
nor does it appear whether an objection was or was not taken because 
of the absence of the défendant and his counsel when the verdict was 
received. 

The only difl5oulty about this case is whether the défendant is 
entitled to an order for a stay of proceedings. The statute of 1879 
does not make it obligatory on the circuit court to grant a writ of 
error to the district court in a criminal case ; but the court, in f avor 
of the rights of the citizen, would always feel inolined to be libéral 
in the construction of that part of the statute; and, although the 
view of the court might be that the judgment and sentence of the 
district court were right, still, uniess it was a case entirely free from 
doubt, the court would grant a writ of error. But obviously it was 
the intention of the statute to give an absolute légal discrétion to the 
court, or to the judge, whether the writ of error should operate as a 
stay of proceedings. It seems to me that the true rule upon the 
subject is this: If the error complained of is a matter about which 
there may be a serions question, it is the duty of the court, or of the 
judge, not only to grant the writ of error, but allow a stay of pro- 
ceedings, to enable the défendant to take the deliberate judgment of 
the appellate court upon the question involved in the case. The 
only question of any importance, as I consider it, arises from the 
statement of the record that ttie défendant and his counsel were 
both absent at the time the verdict of the jury was rendered. They 
were présent at the conclusion of the trial, when the évidence was 
finished, and when the instructions of the court were given to the 
jury. They then both absented themselves, for what reason and 
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how long the record does not show. New, the point is not, as I 
think, what may be the inclination of the mind of the circuit judge 
as to the error assigned; but whether there may be a question about 
which there is a doubt, and as to which the défendant bas a right to 
take the opinion of the appellate court. There is a conflict in the 
authorities. Sorae of the authorities which hâve been cited state 
that, this being a misdemeanor only, the court had the right to 
reçoive the verdict of the jury in the absence of the défendant. I 
think the counsel of the défendant is perhaps correct in saying there 
is no case -which states that in the absence of both the défendant 
and his counsel a verdict is properly receivable. I cannot see that 
there is much distinction in principle upon this point. On a trial 
for felony at common law the verdict of the jury could not be ren- 
dered in the absence of the défendant. We hâve no clear distinc- 
tion, in many of the criminal statutes of the states, between felony 
and misdemeanor; but there is no doubt this offense, though called a 
misdemeanor by the statute, is a grave one, because the punishment 
for the commission of the offense may be a fine of $5,000 and ten 
years' imprisonment, and the sentence vras three years in the pen- 
itentiary. Th« punishment, therefore, is very serious, and whatever 
may be my own view, at this time, of the error assigned upon the 
record, I think the défendant is entitled to take the opinion, after 
fuU argument, of the appellate court upon the question. 

I would add, as an additional reason for this conclusion, that the 
*ase cornes before me now only on a pétition for a writ of error, with 
a- request to grant a stay of proceedings, It is quîte possible that I 
may not finally hear this case, and though I might now hâve an 
opinion on the case, as another judge may take a différent view of 
it, I think I ought to give the défendant a stay of proceedings. 
Again, the case may be heard by two judges of the circuit court, 
and there may be a différence of opinion, possibly, between them, 
and the case be certified to the suprême court of the United States, 
and the défendant would then hâve a right to take the opinion of the 
court of last resort upon the question. 

In vie-w of ail thèse considérations, and for thèse reasons, I feel 
inclined not only to grant a -writ of error, but a stay of proceedings 
in the case, and it is so ordered. 
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SmppBH V. Tankebslbt.* 

ICfireuit Court, V. Colorado. June, 1882.) 

L Aorioira Ex Dbijcto and Es Costractu. 

Tbe distinction between actions founded in contract and those founded in 
tort is, in gênerai, very clearly deflned. If tlie cause of action is a wrong, with 
a resulting injury, tbe action is ex ddieto. Tlie sale of for^ed bonds, witb a 
knowledge of tbe forgery, is a tort dépendent upon a contract, and a suit to 
recover tbe considération paid may properly be maintained, either as an action 
ex delieto, for tbe breacb of duty, or as an action ex eontraetu, for tbe breach of 
contract. 

X SAMB— COMPLAINT— StATUTB OP LiMITATIOHS — BbOTIONS 1671 AHD 1686, 

Qen. Laws Colobado. 

Allégations in a complaint tbat tbe défendant agreed to sell and délirer to 
plaintiS for $8,000 paid, certain bonds, but instead of delivering said bonds 
delirered forged imitations tbereof, knowing tbat tbe bonds so delivered were 
not genuine, but forgeries, are sufflcient, in a suit to recover tbe money so paid, 
to constitute an action ex delieto, and such action may be brought within six 
years, under tbe provisions of section 1671 of tbe General Laws of Colorado; 
section 1686 applying only to actions ex eontraeiu. 

Demurrer to answer. 

Harman é Ellis, for plaintifF. 

McCbabt, C. J. This case is befbre the court on demurrer to the 
second paragraph of defendant's answer to tbe amended complaint, 
which raises the question whether the cause of action is barred by 
the provisions of section 1686 of the General Laws of Colorado. 
That section is as follows : 

" It shall be lawful for any person against whom any action shall be com- 
meneed in any court of this state, where the cause of action accrued without 
the state upon contract or agreement, express or implied, more than two years 
before tbe commencement of the action, * * * to plead the same and give 
the same, in bar of the plaintifif's right of action," 

That the cause of action sued on in this case accrued without the 
state, and more than two years before the commencment of the. 
action, is admitted. The question is whether it is a cause of action 
accruing "upon a contract express or implied." In order to déter- 
mine this question it is necessary to examine the allégations of the 
complaint and amended complaint, and to détermine therefrom 
whether the action is ex eontraetu or ex delieto. The substance of the 
original complaint is that the défendant agreed to sell and deliver to 
plaintiff, for $8,000 paid, certain bonds of the county of Clark, in the 
state of Arkansas; but, instead of delivering such bonds, he fraudu- 
lently pretended to comply with his said agreement by delivering to 

•Eeversed. See 7 Sap. Ct Rep. 1888, aub nom. Shippen v. Bowen. 
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plaintifï certain prînted and written sheets of paper having the sem- 
blance of, and purporting on their faoe to be, such bonds, which papers 
défendant falsely and fraudulently warranted to be the genuine and 
sealed bonds of said county, and plaintiff, relying upon such repré- 
sentation and warranty, accepted said bonds, believing them to be 
genuine. It is further alleged that said county never received any 
considération to authorize the issuance of said obligations, and that 
said bonds were fraudulently and secretly made, executed, and uttered 
outsidu of the state of Arkansas, long subséquent to their ostensible 
dates, by persons pretending to act as oflBcers of the county of Clark, 
■when they did not hold such ofiBces in fact or in law, and said bonds 
were by said persons fraudulently antedated; that the bonds were 
sealed with fraudulent and fictitious seals, manufactured and pro- 
cured for such purpose ; that said bonds had been materially altered, 
at the spécial instance and procurement of the défendant; that said 
pretended bonds were not duly registered according to law, and that 
défendant induced and procured what purported to be a registration 
by false and fraudulent means ; that by reason of thèse facts the pre- 
tended bonds were false and spurious forgeries ; that défendant knew 
ail the foregoing facts at the time of the sale and delivery to plaintiff. 

The amended complaint chargés more in détail the forgery and fraud 
relied upon. 

The distinction between actions founded in contract and those 
founded in tort, is, in gênerai, very clearly defined. If the causé of 
action is a wrong, with a resulting injury, the action is ex d,elicto. It 
can scarcely be doubted that the sale of forged bonds, with a knowl- 
edge of the forgery, is a tort, and that a suit to recover the consid- 
ération paid may properly be maintained as an action in tort. 

It is insisted that the complaint shows a tort dépendent upon con- 
tract, and that therefore the action must be ex contractu. The rule 
is, however, in such cases that the action may be either ex contractu, 
for breach of contract, or ex delicto, for the breach of duty. Addison, 
Torts, § 27. If, therefore, it be conceded that this is a case of tort 
dépendent upon contract, the action is not barred if the complaint 
states a case in tort, and we think it does. The allégations that the 
pretended bonds were false, fraudulent, and forged, and that the 
défendant well knew that such was the fact when he sold them to 
plaintiff, constitute the main cause of action as set out in the origi- 
nal complaint, the other allégations being evidently introduced' rather 
as inducement or as part of the history of the transaction. At ail 
events, the original complaint does contain in substance the aver- 
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rnents necessary to constitute an action for the tort, and if it be true 
tbat the form of the pleading was objectionable, in that it contained 
other allégations sounding in contract, it is clear that this circum- 
stance cannot avail the défendant. 

The original complaint, considered as a complalnt in an action ex 
delicto, was sufiBcient to stop the running of the statute of limitations 
from the time of its filing, and it bas since been perfected as to form 
by the amended complaint. 

In Elgee v. Lovell, 1 Woolw. 102, a suit in detinue to recover 275 
baies of cotton unlawfuUy seized by the défendant was held to be an 
action in tort. It was said in that case by Mr. Justice Miller that 
there are authorities holding that the action of detinue is sometimes 
tréated as an action on contract, and he added that "the allégations 
of the déclaration set out in words a contract of bailment." He said, 
however, that such actions are often brought in tort, and contin- 
ued: "We think it would be straining the technical point beyond ita 
just use to hold the plaintiff to the literal words of his déclaration." 
He further said: "It being clear, from ail that appears in this case, 
that the suit is grounded on a tortions seizure by the défendant of 
the property mentioned, we will not hold, on this demurrer, contrary 
to the fact that the plaintiff bas sued on a contract, because by the 
forms of pleading he bas been compelled to use a fictitioua form." 

This ruling fuUy commends itself to our judgment, and it applies 
with peculiar force to this case. We can plainly see, from the allé- 
gations of the complaint, and assuming their truth, tbat the présent 
suit is grounded on the tortious acts of the défendant, and we are 
asked, npon considération of this demurrer, to shut our eyes to this 
fact, because some of the allégations of the original complaint -are 
such as might be employed in declaring upon an implied contract. 
And we are asked to do this for the purpose of enabling the défend- 
ant to plead the bar of the statute of limitations — a défense not 
to be specially favored by the courts. 

We hold that the section above quoted does not apply to the prés- 
ent action. 

There bas been some discussion of the question, what provision of 
the statute of limitations does apply; but we are clearly of the opin- 
ion that the case falls within the actions described in the subdivision 
of section 1671, to-wit, "Ail other actions on the case, except actions 
for slanderous words and for libels," and may therefore be brought 
within six years. 
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Althongh the statute of thia state bas abolished the dis tinc lions oî 
the common law as to the forms of actions, yet the words "actions 
on the case," as used in this statute, must hâve a meaning, and we 
understand them to refer to the nature of the action as it existed at 
common law, and not merely to the form. It requires that, with 
Bome exceptions, ail actions which, at common law, would bave been 
actions on the case, shall bo brought within six years. 

The demurrer to the said second paragraph of the answer to the 
amended complaint is sustained. 

The same order will be made in the case of Shippen x. Bowen, 
where the same questions arise. 



Watson and another v. Beooks and another. 
{Circuit Court, li. Oregon. Beptember 27, 1882.) 

1. Balb of Real Pbopbrtt bt Broker. 

A contract to sell real property for a commission îs performed when the 
broker procures a person who is able to pay for the same to enter into a. valid 
contract to purchase upon the terms proposed, or when he induces such person 
to olîer to pay for the property, and talie a conveyance thereof , upon being 
allowed a reasonable time to examine the title thereto, which oSer is refused 
by the owner, on the ground that the time allowed the broker within which to 
eflfect the sale is about to expire. 

2. Tbrkitort, not a Statb. 

The ruling in New Orléans v. Winter, 1 Wheat. 91, that a territory is not " a 

State," within the meaning of that term as used in the constitution in maliing 

the grant of judicial power to the United States; and that, therefore, a resi- 

. dent of the former cannot sue in the national courts as a citizen of a state, 

followed, but questioned. 

Action to Eecover Damages. 

William H. Effinger, for plaintiff. 

H. Y. Thompson, for défendant Brooks. 

Seneca Smith, for défendant Dekum. 

Deadt, D. J. The plaintiffs, William P. and Matthew P. Watson, 
citizens of Washington territory, bring this action against the défend- 
ants, S. L. Brooks and Phœbe Dekum, of Oregon, to recover the sum 
of $2,500, upon the following allégations of fact : 

That during the year 1881 the défendants owned a certain property at the 
Dalles, Oregon, "known as the Dalles Water Company," and engaged the plain- 
tifÊs, as their agents, to sell the same, within a certain nun)ber of days thereaf ter, 
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for the subi of $50,000, and authorized them to represent that tliey would, 
" upon a sale being effected, make to the purchaser a good and sufflcient con- 
veyance"of theproperty, "with covenants of gênerai warranty," for which 
service the plaintiffs were to reçoive a commission of $2,500, " or ail in excess 
of $47,500 for which they should sell the property;" that, on the last day of 
the time allowed, the plaintiffs secured a purchaser for the property who was 
able to pay the sum of $50,000 therefor, and offered to do so upon receiving a 
conveyance thereof, "provided the défendants would allow hira, by his solio- 
itor, to search the title to the same, so that he might be advised as to whether 
they could convey a perfect title thereto, but that the défendants ref used to 
permit said search or to give time therefor, and thereby ref used to complète 
the sale of said property," and "capriciously and without justifying cause 
obstructed and preveuted a consummation of said sale." 

The défendants demur to the eomplaint, for that (1) the court 
has not jurisdiction of the parties défendant nor the subject-matter; 
and (2) the facts stated do not constitute a cause of action. 

The case was argued upon both points of the demurrer, and the 
parties désire that both should be considered by the court. 

Upon the second cause of demurrer the défendants claim that the 
plaintiffs agreed to make a sale of the property, which was not done 
by simply finding a person who was willing and able to purchase the 
same in case the title, upon examination, proved good. 

A sale of real property is an agreement by the vendor to convey 
the title thereto or an estate therein to the vendee for a certain val- 
uable considération then or thereafter to be paid. 

The conveyance is not a part of the sale, but only a conséquence of 
it; and the former is complète without the latter, even if it is not fol- 
lowed by it. The légal title remains in the vendor, notwithstanding 
the sale, until a conveyance is made to the vendee. Bouvier, "Sale," 
sub. 19. 

The plaintiffs undertook to make a sale of this property for a cer- 
tain price within a certain time, and upon a représentation author- 
ized by the défendants to the effect that the title was good. To do 
this, it was neeessary to find some one who was not only able and 
willing to purchase upon the terms proposed and within the time 
limited, but who should also agrée to do so. And this agreement, to 
be valid and binding, should be in writing and signed by the pur- 
chaser. Or. Civ. Code, § 775, sub. 6. 

In such case it matters not whether the transaction is consum- 
mated by the delivery of the deed and the payment of the purchase 
money or not ; the person negotiating the sale has performed his un- 
dertaking and is entitled to his compensation therefor. The sale 
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being effected by a valid agreement to a solvent purohaser, the broker 
bas fulfilled bis contract and is entitled to bis commission ; and if 
tbe purcbaser fails to comply witb bis agreement, tbe vendor bas bis 
remedy tbereon. And if tbe agreement to purcbase is not redueed 
to writing and tberefore not binding, but tbe parties proceed tbereon 
and complète tbe transaction by tbe delivery of tbe conveyanee and 
tbe payment of tbe. purcbase money, still tbe broker is entitled to bis 
commission, because tbe sale made by bim in fact is recognized and 
acted on by tbe parties, and tbe vendor bas tbe benefit of bis serv- 
ices in bringing tbe same about. 

Tbe case under considération, bowever, is différent from eitber of 
tbese. 

Tbe contract of sale does not appear to bave been redueed to writ- 
ing, nor was it foUowed by a conveyanee of tbe premises to tbe pro- 
posed purcbaser. But no objection was made by tbe défendants to 
the contract on tbat account, or to tbe solvency of tbe purcbaser, but 
they refused to go on witb the transaction solely upon the ground 
tbat tbe plaintiffs had not effected tbe sale within the time limited, 
because tbe purcbaser required a reasonable time tbereafter to exam- 
ine tbe title to tbe property before paying for it and taking the con- 
veyanee. It is also well understood, and was so assumed on the 
argument, thougb it is not so distinctly alleged, tbat owing to tbe sit- 
uation of tbe parties and tbe property there was not sufficient time 
left for tbe examination of tbe title after the contract of sale was 
made, and tbat, tberefore, tbe refusai of tbe défendants to accept tbe 
offer to purcbase, subject to sucb examination, was in fact a refusai 
to go on witb tbe transaction, upon tbe ground tbat tbe sale was not 
and could not be completed within tbe time agreed upon. And tbis, 
it seemsto me, is tbe turning point in tbis case; so far, at least, as 
tbis question is concemed. Could the plaintiffs effeot a sale of tbis 
property, within tbe terms of tbeir employment, subject to an exam- 
ination of the title ? I tbink they could ; and tbat, baving donc so, they 
complied witb the obligation of tbeir contract and were entitled to 
tbeir commission. If tbe contract of sale was made without any 
stipulation as to the examination of title, tbe rigbt of tbe purcbaser 
to the examination would be implied, and if upon such examination 
it sbould appear tbat there was a substantial defect in the title, be 
might décline to proceed, and still tbe plaintiffs would be entitled to 
tbeir commission. 

My conclusion upon tbis point is tbat tbe plaintiffs effected a sale 
of this property — procured a purcbaser for it — within the terms of 
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their agreement, and that the défendants wrongfully refused to com- 
plète the transaction, upon the erroneous assumption that such pur- 
cbaser was not entitled to examine the state oî the title before paying 
the purchase money and taking the conveyance, unless he conld do 
80 within the time limited for making the sale. This being so, it fol- 
io ws that the plaintifs complied with their engagement, and that, so 
far as it appears, it was the fault of the défendants that the transac- 
tion was not completed in accordance with the sale. 

In McGavock v. Woodlief, 20 How. 221, the suprême court, in a 
case involving this question, says : 

" The broker must complète the sale; that is, be must find a purcbaser in a 
situation and readj and willing to complète the purchase on the terms agreed 
on before he is entitled to his commissions. Then he will be entitled to them» 
though the vendor refuse to go on and perfect the sale." 

The following cases hâve been examined in the considération of 
this question, and, though not exactly in point, they will be found to 
shed more or less light upon it : Middleton v. Findla, 25 Cal. 76 ; 
Blood T. Shannon, 29. Cal. 393; Phelan v. Gardner, 43 Cal. 306; 
Knapp V. Wallace, 41 N. Y. 477; Fraser v. Wyckof, 63 N. Y. 445; 
Cook V. Fiske, 12 Gray, 491 ; Whart. Ag. § 325. But, upon the other 
point, the authorities are against the jurisdictioii. 

The constitution, art. 3, § 2, déclares that the judicial power of the 
United States shall extend to controversies between citizens of différ- 
ent states and citizens of a state and aliens; and this jurisdiction 
bas since been conferred on the circuit courts, where the matter in dis- 
pute exceeds the sum or value of $500. 1 St. 78; 18 St. 470. 

At an early day it was held, in Hepbum v. EUzey, 2 Cranch, 445, 
that the District of Columbia is not "a state," within the meaning 
of that term as used in the article of the constitution defining the 
judicial power of the United States, and therefore a résident thereof 
could not sue in the United States courts as a citizen of a state. 
Afterwards, in New Orléans v. Winter, 1 Wheat. 91, the question 
arose in regard to a terriiory, and it was held that a territory was in 
the same category as Columbia; and thougla both are states — politi- 
cal societies — in the gênerai sensé of the term, neither are in the 
sensé in which the term is used in the constitution, where it is 
intended only to comprehend "members of the American confederacy." 
In Barney v. Baltimore City, 6 Wall. 287, thèse rulings were foUowed 
without question upon the principle of stwre decisis. 

But it is very doubtful if this ruling would now be made if the 
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question was one of first impression; and it is to be hoped it may yet 
be reviewed and overthrown. 

By it, and upon a narrow and technical construction of the word 
"state," unsupported by any argument worthy of the able and distin- 
guished judge who announced the opinion of the court, the large and 
growing population of American citizens résident in the District of 
Columbia and the eight territories of the United States are deprived 
of the privilège accorded to ail other American citizens, as well as 
aliens, of going into the national courts when obliged to assert or 
défend their légal rights away from home. Indeed, in the language 
of the court in Hepburn v. EUzey, supra, they may well say : "It is 
extraordinary that the courts of the United States, which are open to 
aliens, and to the citizens of every state in the Union, should be 
closed upon them." But so long as this ruling remains in force, the 
judgment of this court must be governed by it. 

ïbe demurret is sustained. 



Gentrt ». Gband Yibw Mining & Smelting Co.* 
{Circuit Court, SI. D, Missouri. September 27, 1883.) 

PiaADlNG — CoDNTBR-ClAIM. 

Where the pétition charged the défendant with the conversion of certain 
Personal property, hdd that an answer which intermingled a seeming dé- 
fense with a counter-claim, net arising on contract, or ont of the transaction 
set f orth in the pétition, and unconnected with the subject of the action, was 
demurrable. 

Demurrer to Answer. 

Suit for damages for the conversion by défendant of silver ore 
owneâ by plaintifif. 

Thè défendant allèges in its answer that the plaintiff came into 
possession of the ore in question while superintenden tof the Grand 
View Mining Company, and that, as superintendent of said company, 
he retained possession thereof until the first of April, 1881; that 
while plaintiff was acting as superintendent of said company, be- 
tween January, 1880, and the iifteenth day of July, 1880, he mis- 
applied and converted to his own use $Y,511.11 belonging to said 
company, and refused to pay over or account for the same to the 

♦Reported by B. F. Rex, Esq., of the St. Louis bar. 
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owner thereof ; that on the first day of April, 1881, the Grand View 
Mining Company, for a good and valuable considération, with the 
knowledge and consent of plaintiff, turned over and delivered posses- 
sion of the ore described in the pétition, and of its rights, title, 
and interest therein, to the défendant, and for good and valuable 
considération, on the twenty-ninth day of August, 1881, sold, as- 
signed, and transferred to the défendant the cause of action hereto- 
fore described against the plaintiff, and the plaintiff has refused to 
pay said $7,511.11 to the défendant since said assignment, although 
often requested so to do. 

Plaintiff demurred to the second défense and counter-claim set up 
in defendant's answer, on the ground that "the said cause of action 
set up in said counter-claim does not arise out of the transactions set 
forth in plaintiff's pétition as the foundation of plaintiff's claim, nor 
is it connected with the subject of the action, and plaintiff's action 
does not arise on contract." 

Overall é Jvdson, for plaintiff. 

Dyer, Lee é Ellis, for défendant, 

Trbat, D. J. The only difficulty arises from the fact that a seem- 
ing défense and a counter-claim are intermingled. If the ore in 
question did not belong to the plaintiff in his own right, the défense 
would be complète; but instead of so averring, the pleading leaves it 
uncertain as to what it is designed to charge the plaintiff's relations 
thereto were, The counter-claim does not show that it ariaes from 
the same transaction ; but, on the contrary, that the défendant is an 
assignée of a cause of action involving, it may be, an acoounting 
between the plaintiff and the assignée as to a long colirse of deal- 
ings. 

The demurrer is sustained, with leave to défendant to file an addi- 
tional answer and counter-claim, if they can be brought within the 
rules governing the same as hère stated. 
V.13,no.lO— 35 
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Denvbb & New Oblbans E. Co. v. Atchison, T. & S. F. R. Co. 

(Oircuit Court, B. Colorado. July, 1882.) 

1. Constitution of CoiiORADO, akt. 15, ( 4— Connbctins Baii:.koai>8. 

The meaning of the last clause oî article 15, § 4, of the constitution of Col- 
orado, which provides that " every railroad Company shall hâve the right with 
itsroad * * * to connect Tvith * » *,- any other railroad," is that sucb 
roada are to he connected physically, as distinguished from the business connec- 
tion between roads whioh hâve approximate termini. It is a union of tracks ad- 
mitting of the passage of cars from one road to the other, and aot a mère 
meeting of roads which may admit of continuous trafic in some fonn, The 
évident object is the protection of the publie, rather than simply to enable 
corporations to perfonn their agreement. By the union of tracks, it wasin- 
tended to make the roads practicalljr continuous for ail that may come in the 
course of business between oompanies friendly to each other; that the corù- 
panies are to be brought into harmony when they fail or refuse to agrée in the 
due and proper exercise of their public functions as common carriers; and this 
court will not hold that a bill that allèges that complainant has connected its 
road with defendant's road, but that défendant refuses to grant complainant 
equal facillties in conducting business that It grants to a rival road, does not 
présent a case calling for the considération of a court of equity, and dismiss 
such bill on demurrer without flrst examining such facts as may be developed 
by proper évidence. 

2. Pbactice — Equitt — PBELiMmABT Injuncttoit. 

This court will not, however, grant a preliminary injunction in a case like 
the présent, and the motion, therefore, must be denied. 

On Demurrer. 

Wells, Smith é Maçon, for plaintiff. 
Thatcher é Gast, for défendant. 

Hallett, D. J. Article 15, § 4, of the constitution of Colorado 
reads as f oUows : 

"Ail railroads shall be public hîghways, and ail railroad oompanies shall be 
common carriers. Any association or corporation organized for the purpose 
shall hâve the right to construct and operate a railroad between any desig- 
nated points within this state, and to connect at the state line with railroads 
of other states and territories. Every railroad company shall hâve the right 
with its road to intersect, connect with, or cross any other railroad." 

In this case discussion has arisen as to the meaning and effect of 
the last clause of the section which déclares the right of a railroad 
company to connect its road with any other railroad in the state. 
Within the knowledge of ail persons, there are several ways of oper. 
ating railroads in connection. When the trains of différent roads 
arrive at and départ from the same town, although from différent 
dépôts, between which it may be necessary to transport passengers 
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and goods by wagon, we say that the roads connect at that place. In 
the early history ol railroads in this oountry this method was usually 
pursued, and xt is still extensively followéd; but, as it involvés a 
change of cars for passengers and goods at considérable expense, a 
more convenient method of proceeding was soon discovered by unit- 
ing the tracks and transferring the cars from one road to the other. 
In this way doser connections hâve been made between roads form- 
ing continuons lines, ao that goods may be sent across the continent 
without breaking bulk, and passengers make long joumeys without 
change of cars. Of the advantages of this method of operating rail- 
roads no doubt is entertained in any quarter. It saves time and 
money and labor, and serves the public muoh better than the old 
way. As before stated, however, the union of tracks and the passage 
of cars from one road to the other is not an essential élément of con- 
nection, in the ordinary sensé of the word, as applied to railroads. 
AU roads which form continuons lines, and admit of oontinuous trafic 
over them in any form, are connected, even where there is no union 
of tracks or connection of trains. 

Eeferring again to the constitutional provision, it is plain that the 
word "connect" is not used there in the largest sensé, which it may 
hâve when applied to Connecting railroads. 

The language is, "Every railroad shall bave the right with its road 
to * * * connect with * * * any other railroad." The 
roads are to be connected physically, as distinguished from the busi- 
ness connection always existing between roads which hâve approxi- 
mate termini. It is a union of tracks admitting of the passage of cars 
from one road to the other, and not a mère meeting of roads which 
may admit of continuons trafic in some form. This was not denied 
at the bar, but it was said that défendant had fulfilled its constitu- 
tional obligation by permitting the tracks to be Joined at Pueblo. In 
thus referring to and adopting the most intimate relation that can 
exist between railroads, what was the object of the framers of the 
constitution ? On behalf of défendant it is contended that their ob- 
ject was to confer on railroad companies power and authority to unité 
their tracks as convenienoe or interest may demand, but no right 
whatever can accrue to either company from such union. The roads 
are to be firmly united, to await the time when the companies may 
agrée in the use of them. In this view the constitutional convention 
was much concerned to confer a privilège which bas always been 
enjoyed. No one bas ever questioned the right of railroad companies 
to bring their tracks together in any way that may be acceptable io 
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them, and we should not assume that the fraraers of the constitution 
hâve studiously provided for -what was never denied. It is true that 
in the preceding clause of the same section there is a grant of power 
to corporations organized for the purpose, to build roads and to con- 
nect with other roads at the boundary line of the state. But if it 
should be conceded that there is nothing in that clause which may 
be enforced against a corporation, the same may not be true of the 
succeeding clause. The régulations of the constitution respecting 
railroad corporations are, in gênerai, limitations of the powers of 
those corporations for the protection of the public interests, and to 
facilitate the transportation business of the country. In the clause 
under considération the right of a road to join on to another is de- 
clared, certainly, for the protection of the public rather than to enable 
corporations to perform their agreement. To say that it is an ena- 
bling act only, is to divest it of any useful purpose. It is more reason- 
able to believe that by the union of traeks it was intended to make 
the roads practically continuons for ail that may corne in the usual 
course of business betwaen companies friendly to each other; that 
the companies are to be brought into harmony when they fail or 
refuse to agrée in the due and proper exercise of their public func- 
tion as common carriers. The law abhors a vain thing, and there- 
fore it will not unité traeks upon which no car may pass from one to 
another, or erect a switch which must be left to rust in its socket for- 
ever. The constitution requiring that railroad traeks shall be con- 
nected, it foUows necessarily that some use is to be made of the roads 
so united, and this we interpret to be such as is usual and customary 
with Connecting Unes throughout the country, and may be said to 
Btand with the public convenience and a due regard for the rights of 
the corporations interested. 

Complainant having built a road from Denver to Pueblo, in this 
state, has united its track with that of the Pueblo & Arkansas Valley 
Eailroad at the place last named. 

The Pueblo & Arkansas Valley Eailroad is leased to défendant, 
and, with the defendant's road, it forms a continuons line from 
Pueblo to Kansas City, where connection is made with many roads tra- 
versing the country at large. It is averred that défendant, thus own- 
ing and operating a railroad from Kansas City to Pueblo, refuses to 
transact business with complainant ; that it will not deliver to com- 
plainant, to be carried, goods and passengers received on its road 
and destined for points on complaiuant's road, or receive from com- 
plainant goods and passengers carried by complainant to Pueblo and 
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destined for points on defendant's road. That défendant transacts 
business freely with the Denver & Eio Grande Eailway Company, a 
rival in business to complainant, which owns and opérâtes a raiiroad 
from Denver to Pueblo and various other points, but refuses to com- 
plainant the same facilities for business in the country at large. 
Without going over the bill at length, we are satisfied that some por- 
tions of the relief therein asked may be allowed. But we are not 
called upon at présent, nor would it be proper, without évidence of 
the faets, to define the relief to which a party may be entitled under 
the constitution. Probably complainant is entitled to deal with de- 
fendant on substantially the terms accorded by the défendant to the 
Denver & Eio Grande Eailway Company, in so far as «uch terms 
agrée with the gênerai usage and practice of raiiroad companies oper- 
ating continuous lines. What may be possible or practicable in that 
direction may be better seen aud understood when we come to the 
évidence. While much of this bill is probably without the support 
of reason or principle, it is believed that other parts of it rest on the 
firmest foundation. Great, if not insurmountable, difficulties may 
be encountered in an effort to regulate passenger travel over roads in 
the management of companies hostile to each other, but in the car- 
riage of goods the obstacle may not be so great. It seems reasonable 
to us that a consigner should be allowed to sélect the road over which 
his goods may be carried without consulting défendant, and there may 
be other matters in the bill which call for judicial control. 
The demurrer will be overruled; McCeaby, C. J., conourring. 



(July 21, 1882.) 

On Motion for Preliminary Injunction. 

Hallett, D. J. In this suit plaintifi seelcs to establish a right to 
connect its road at Pueblo with another road operated by défendant, 
so that passengers and freight may be transferred from one road to 
the other in a continuous journey over both lines. It is not shown 
that plaintiff at any time has enjoyed this right, but it is averred 
that défendant has refused to recognize it; and therefore the aid 
of the court is asked. 

The object is, not to préserve existing relations between the par- 
ties, but to compel défendant to adopt a new course of dealing with 
plaintiff, as prescribed by the constitution of the state. On demur- 
rer to the bill we had occasion to eonsider the matters alleged, and 
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it was thought that on proof théreof the plaintiff -would be entitled to 
some measure of relief. But it was not said that such relief could 
be given in a summary way by prelimiaary injunction. That pro- 
ceeding is adopted to préserve the subject of controversy pending the 
suit, and it has no office to perform in this instance. If, by a course 
of dealing or by contract, thèse parties had established such business 
relations as are recognized by the constitution of the state, we could, 
perhaps, maintain the status by preliminary injunction during the 
controversy. That was the course pursued in several suits betvyeen 
express companies and railroad companies in this circuit, foUowing 
the rule that equity will préserve existing rights until the end of the 
controversy. But nothing of that kind is presented in this suit. 
Nothing in the way of provisional and temporary relief is asked in 
the bill, and, if sought, it could not be allowed in that form. The 
ultimate rights of parties are to be determined upon issue and full 
bearing, and the controversy in this suit relates only to such rights. 

The English cases referred to were upon a statute which I bave 
not been able to find. That statute may give authority to proceed 
in a summary way, or the practice of the court may be différent in 
that country. With us I think the rule is as I hâve stated, to use the 
provisional writ only to maintain the conditions existing at the com- 
mencement of the suit, leaving ail other matters to be determined by 
final deeree. 2 Story, Eq. Jur. § 861 ; 1 High, Inj. § 4. 

The motion for injunction will not be entertained. 



In re Mubbat and others, alleged Bankrupts. 

{District Court, if. B. Nevi York. 1882.) 

Rkfehbb's rrannsa of Fact. 

Upon a consideratioa of the évidence, held, that the flnding of the référée 
that no partnersliip existed in this case would not be reversed. 

Partnbeship — Banbleuptct — Remedt in State Coubts. 

Even if by failing publicly to disclaim the printed statement that they were 
directora, and by allowing their neighbors to believe that they were in some man- 
ner interested in a bank, parties are estopped from denying their liability to 
tbose who trusted such bank, relying upon their supposed connection with it, 
an appeal to a court of bankruptcy is not proper ; as to déclare such parties 
bankrupt would render them liable not only to those actually deceived, but to 
ail who had claims against such bank, whether they were deceived or not, and 
those who were actually deceived hâve a perfect remedy in the state court. 
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J. B. Brooks, for petitioning creditors. 

D. B. Hill, for alleged bankrupts. 

CoxB, D. J. On the second day of September, 1873, a pétition in 
bankruptcy was filed by which it was sought to hâve the respondents 
declared bankrupts, as copartners, doing business under the style and 
firm name of "The Waveriy Bank." The respondents Hugh T. and 
George Herrick suffered default, the others interposed answers. The 
issues thus formed were referred to Eegister Fanton, to report the 
évidence with his opinion. After proceedings both numerous and 
complieated, during the progress of which a voluminous mass of tes- 
timony was takeh, the référée on the tenth day of June, 1882, pre- 
sented his report, which was adverse to the petitioners. Exceptions 
were fiied, and the controversy is now before the court upon a motion 
to confirm the report. 

The principal contention arises over a question of fact. Were the 
respondents copartners ? The learned counsel for the petitioners con- 
ceded, on the argument, that the proof did nofestablish a partnership 
in fact, There were no written articles ; there was no paroi agreement ; 
the necessary incidents of partnership were ail absent ; no money was 
advanced for firm purposes by the respondents, or any of them; they 
did not partioipate in the profits or share in the losses. No partner- 
ship in fact existed. But it is asserted that, by failing publicly to dis- 
claim the statement that they were directors, and by allowing their 
neighbors to believe that they were in some manner interested in the 
bank, the respondents are estopped from'denying their liability to those 
who trusted the bank, relying upon their supposed connection with 
it. The proof relied upon by the petitioners may be classed under 
two heads. First, admissions of the respondents; second, advertise- 
ments that they were directors not disavowed by them. It was proved 
that cards on which appeared the words, "The Waveriy Bank," 
with the respondents named as directors, were circulated to a limited 
extent throughout the village. A large card making a similar an- 
nouncement was hung in the window of the banking house. There 
was évidence tending to show that the respondents knew of thèse 
cards. Ail this is emphatically denied. Hère, then, is a pure ques- 
tion of fact. The référée has carefully considered ail the évidence, 
and, even if this were a doubtful case, I should not feel justified in 
disturbing his conclusions. He had numberless opportunities of 
judging of the character, intelligence, and credibility of the wit- 
nesses, which personal contact and acquaintance alone oan give, and 
which a court sitting simply to review the written testimony can 
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never bave. The court should be clearly satisfied that the référée 
was in error before assuming to reverse bis findings ou tbe facts. I 
am not so satisfied. 

But there is another serious obstacle in tbe path of the petitioners. 
Assume the questions of fact to be found in their favor; assume 
that by reason of their négligent or disingenuous acts, the respond- 
ents are liable as partners to those wbo trusted tbe bank, believing 
them to be directors, — is an appeal to a court of bankruptcy the 
correct remedy ? There were many other creditors who did not rely 
upon respondents, and who never heard of them as being identified 
with the bank in any way. Should the respondents be held liable to 
them ? And yet, when once declared bankrupts on the ground that 
they were partners transacting business under the fîrm name of "The 
Waverly Bank," the door is opened to every provable debt. They 
must pay not only creditors of the bank who assert that they were 
misled, but also those who bave no conceivable daim upon them. 
To illustrate : If A. falsely tells B. that he is a partner in the flrm of 
C. & Co., and B. gives G. & Co. crédit, relying upon A. 's représenta- 
tion, A. is most certainly liable to B., and as to him is estopped from 
denying the partnership. But C. & Co., hâve a hundred other créd- 
itera who never heard of A. or of bis déclarations. Is he liable to 
them also? Most certainly not. And yet, if on B.'s pétition it is 
judicially established that A. is a member of the firm of C. & Co., and 
they as partners are adjudicated bankrupts, ail the creditors of the 
firm stand in as favorable a position as B. They can ail collect their 
demands of A. The bankrupt law was never intended to work such 
injustice. The partnership must be actual, not constructive. 

If the petitioning creditors can succeed in establishing the alleged 
acts of omission or commission on the part of the respondents, their 
remedy is perfect in the state courts. The report of the référée 
should be confirmed. 

Motion granted. 



SATB RKFBIQEBATINa 00. V. âlLLEIT. 553 

Bate Eefkigebating Go. ». Gillett and others. 

{Uireuit Court, D. New Jeriey. August 4, 1882.) 

1. Patents fob Inventious— Foebign Patent Pbkviously Qeasted— Rev. 

St. H887. 

Section 4887 of the Revised Btatutea expressly requirea the commissioner of 
patents, Tvhere a foreign patent has been issued for the aame subject-matters, to 
lirait tlie term of the domestic patent to the period of time that the foreign pat- 
ent has to run ; or if there be more than one, then to make it expire at the same 
time with the one having the shortest term ; and the priority of such patent is 
to be deterrained, not by the dates of the applications for the foreign and do- 
mestic patents, but by the dates on which the letters patent were granted. 

2. Same— Canadian Patent Act. 

Dnder sections 16 and 18 of the Canadian patent act, a patent takes eflect not 
from its delivery to the patentée, but when it is signed, sealed, and regisïered. 

3. Same — Extension op Fobbign Patent. 

An extension of the term of a foreign patent will not operate to extend tjie 
term of the domestic patent ; such patent expires when the original foreign 
patent expires. 

4. Same— Validitt ot Domestic Patent. 

Whether the Unjted States patent îs roid ah inîtin in thîs case, because the 
term was not limited on its face to expire with that of the foreign patent, not 
decided. 

On Pétition to Dissolve Injnnction. 

Dickerson é Dickerson, for complainant. 

Oeorge Harding and John R. Bennett, for défendants. 

Nixon, D. J. On the fourteenth of November, 1881, a decree was 
entered in the above case, sustaining the validity of complainant's 
letters patent, and ordering an account and an injunction against the 
défendants, restraining them from further infringement. 

The défendants now file a pétition setting forth that the letters 
patent, for the infringement of which the suit was brought, were the 
letters patent of the United States, numbered 197,314, granted to 
John J. Bate, of the city of Brooklyn, New York, on the twentieth of 
November, 1877, for the term of 17 years from that date, for "im- 
jprovements in the process for preserving méats during transportation 
mnd storage;" that prier thereto, to-wit, on the ninth of January,, 
'1877, letters patent of the dominion of Canada, No. 6,938, were 
granted to the said Bate for the same invention or discovery, for the 
term of five years from January 9, 1877; that the said term for the 
foreign patent expired on the ninth of January, 1882, by reason 
whereof the letters patent of the United States, No. 197,314, expired 
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at the same time as the said Canadian letters patent, as provided for 
by section 4887 of the Eevised Statutes. 

The pétition further allèges that the invention or discovery of 
Bâte having previously been patented by him in the dominion of 
Canada, the said letters patent of the United States shoald hâve been 
80 limited as to expire with the same time as the foreign Canadian 
patent, and that the granting of the patent in the United States for 
the term of 17 years from the twentieth of November, 1877, was in 
direct violation of section 4887 of the Eevised Statutes, by reason 
•whereof the same were and are nuU and void. The prayer of the 
pétition is that the injunction heretofore ordered and issued may be 
disBolved. 

Are either of thèse reasons sufficient to jnstify the court in recall- 
ing the injunction ? 

The affidavits used at the hearing of the motion disclosed the fol- 
lowing facts: The inventer. Bâte, filed an application for United 
States letters patent on the first of December, 1876. Before any 
action was taken by the office in Washington, to-wit, on the nine- 
teenth day of the same month and year, he caused a like application 
to be filed in the department of agriculture at Ottawa, in the dominion 
of Canada, on which letters patent were granted, the certifleate of 
which was dated January 11, 1877. 

But the fifteenth section of the Canadian patent act, in force when 
the patent -was issued to Bâte, provides — 

"That an applîcant shall also deliver to the commissioner, unlesa specially 
dispensed from so doing for some good reason, a neat working model of his 
invention, on a convenient scale, exhibiting its several parts in due proportion, 
whenever the invention admits of such model." 

In this case the model was not dispensed with, but was required, 
and notice was sent to the solicitor of the inventer that the patent 
was withheld until it was furnished. It was not f orwarded until the 
eighteenth of June, 1878, when the model reached the patent-office 
in Canada, and on the twenty-sixth of the same month the letters 
patent were mailed to the soliciter. In the mean time the United 
States office had granted letters patent for 17 years for the same inr 
vention, which bear date at the time of their issue, to-wit, November 
20,1877. 

The case obviously turns upon the question vhether the invention 
was patented in Canada préviens to the issuing of the patent in the 
United States, in the sensé in which the wprd jpatented is used in sec- 
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tion 4887 of the Revised Statutes — the limitation of tbe statute being 
applicable only in such a case. 

Tbe provisions of tbe section are as follows : 

" No person shall be debarred from receiving a patent for his invention or 
discovery, nor shall any patent be declared invalid by reason of its having 
been flrst patented, or eaused to be patented, in a foreign country, unless the 
same has been introduced into public use in the United States for more than 
two years prior to the application. But every patent granted for an inven- 
tion vi^hich has been previously patented in a foreign country, shall be so lim- 
ited as to expire at the same time with the foreign patent; or, if there be more 
than one, at the same time with the one having the shortest térm ; and in no 
case shall it be in force more than 17 years." 

Tbe phraseology bere used materially differs from the previous 
législation on tbe subject. The power of tbe commissioner of patents 
is defined and abridged. Wbere a foreign patent bas been granted 
for the same subject-matter, be is expressly required to limit the 
term of tbe domestic patent to the period of time that tbe foreign 
patent bas to mn; or, if there be more tban one, then to make it ex- 
pire at tbe same time with tbe one having the shortest term. We do 
not see bow any language could bave been employed that would more 
clearly express tbe législative design that the life of tbe dom,estic 
patent sbould expire with tbe term of any outstanding foreign 
patent. 

But the counsel for the eomplainant contended on the argument 
that tbe présent case did not f aU vrithin the limitation of the statute, 
because tbe application for the United States patent was filed antécéd- 
ent to tbe application for or the grant of the Canadian patent. We 
are at a loss to understand what tbe time of filing tbe application for 
tbe patent bas to do with the matter. It is true that the eigbth 
section of tbe act of 1836, and tbe sixth section of the act of 
1889, made the date of ûling the speciâcationa, and drawings in the 
one case, and the date of the application for tbe home patent in the 
othçr, the point of time from which to reckon the six months inter- 
vening between tbe issue of the foreign and domestic patent. It is 
also true tbat by section 4886, and the first clause of section 4887, of 
the Eevised Statutes, an inventer is required to fQe an application 
for his patent within two years after his invention or discovery bas 
been in public use or on sale, from ail of which tbe late commiis- 
sioner of patents (Payne) was led to the opinion that the word "pre- 
viously" used in tbe last clause of section 4887 bad référence to time 
prior to tbe filing of the application, rather than to time prior to thé 
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granting of the patent. See 17 0. G. 330, But this seems to be 
wresting the language of the section from its plain and obvions 
meaning, and we are not able to follow the reasoning by which such 
an interprétation is reaehed. 

It was further insisted that the grant of the Canadian patent was 
to be determined, not by its date or issue, but by the time of its deliv- 
ery to the patentée; that although dated January 9, and issued Jan- 
uary 11, 1877, it was not delivered until June 26, 1878, a long titna 
after the date of the American patent. Hence, it was said, "the 
invention had not been previously patented in a foreign country" 
when the patent was granted hère. But this position will not stand 
the test of analysis or examination. It appears upon the face of the 
Canadian patent that it was granted and dated on the ninth and 
issued on the eleventh of January, 1877, and was to continue in force 
for five years from its date. By the eighteenth section of the Cana- 
dian patent act it is provided that — 

" Every patent and instrument for the extension of time, as aforesaid, shall, 
before it is signed by the commissioner, or any other member of the privy 
council, and before the seal hereinbefore mentioned is affixed to it, be exam- 
ined by the rainister of justice, who, if he flnds it conformable to law, shall 
cèrtify accordingly, and such patent or instrument may then be signed and 
the seal atfixed thereto, and, being duly registered, shall avail to the grantee 
thereof." 

The invention is patented so as to be available to the patentée 
when signed, sealed, and registered. Owing to the neglect of the 
inventer in not forwarding a model to the office, it was not delivered 
to him until June, 1878, but it was no less a patent, securing to him 
the benefits of the invention and protecting him against infringe- 
ment. This becomes manifest by referring to section 16 of the act, 
wherein it is enacted that "the patentée shall hâve the exclusive 
right, privilège, and liberty of making, eonstructing, and using, and 
vending to others to use, the said invention for the period mentioned 
from the granting of the same. Again, the proofs of the complainant 
show that the patent was absolutely granted as early as January, 
1877, although the delivery was withheld owing to the lâches of the 
grantee. The certiâcate of the assistant patent olerk of the Cana- 
dian office, the affidavit of Mr. Simpson, the solicitor employed by 
Mr. Bâte to procure the letters patent, and the notice sent by the dep- 
uty conjmissioner, ail reveal upon their face that the requirements 
of the Canadian law had been fuUy met, and that the invention had 
been in fact patented before the model was required. 
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It was f urther maintained by the leamed counsel of the complain- 
ant that even if it were conceded that the American patent should 
be construed to terminate with the Canadian patent, the extension 
of the latter under the provisions of the act operated to lengthen the 
term of the domestic patent to the period of 15 years from the date of 
the first issue of the foreign patent. The seventeenth section of the 
Canadian law enaots that — 

" Patents of invention issued by the patent-office shall be valid for a period 
of flve, ten, or flfteen years, at the option of the applicant; but at or before 
the expiration of the said flve or ten years, the holder thereof may obtain an 
extension of the patent for another period of flve years, and after those second 
flve years may again obtain a further extension for another period of flve 
years, not in any case to exceed a total period of flfteen years in ail." 

By virtue of thèse provisions the inventer, Bâte, exeroised his 
option, and first took ont letters patent for five years. He after- 
wards procured extensions : first, on December 12, 1881, for flve years 
from January 9, 1882; and, secondly, on December 13, 1881, for 
another five years, to be computed from the expiration of the prior 
extension, to-wit, firom January 9, 1887. 

What effect had, thèse extensions on the life of the United States 
patent? Under the provisions of section 4887, must its terms be 
made to expire with the term of the foreign patent in force when the 
letters patent were granted, or do thèse extensions of the foreign pat- 
ent save the domestic patent from lapsing when the term ends which 
was running at the grant of the domestic patent ? 

The question is an interesting one, and has ab-eady received ex- 
amination and answer in other circuits. It first came before the late 
Justice Clifford, in the first circuit, in the case of Henry v. Providence 
Tool Co., decided in 1878, and reported in 14 0. G. 866. In that 
case the United States patent had been issued under the act of July 
8, 1870, for the full term of 17 years, although at the time of the 
grant there was an English patent for the same invention in force, 
which had been granted to the patentée in Great Britain for 14 years 
from the fifteenth of November, 1860. The défendants olaimed that 
the United States patent expired, by opération of law, at the same 
time with the English patent. The complainant, on the other hand, 
insisted that the language of the statute extended not only to the 
term of the foreign patent in force when the United States patent 
was obtained, but also to the term of any prolongation which the 
patentée might secure from the foreign government; and that, as he 
had obtained an extension of four years to the original term, the 
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owners of thé domestie patent were entitled lo add thèse four years 
to its life. 

Judge Clifford refused to accède tô suoh a construction of the law, 
but, on the contrary, held (1) that by the provisions of the act of July 
8, 1870, congress never intended to extend the term of the domestic 
patent beyond the légal term secured to the foreign patentée when 
the domestic patent was granted; (2) that the prolongation of the 
English patent for a further term, after the expiration of the origi- 
nal, did not save the domestic patent from lapsing, under the stat- 
ute. He was followed, in this construction of the section, by Judge 
Blatchford, of the second circuit, in 1879, in the case of Reissner v. 
Sharp, 16 Blatchf. 383. A patent had been granted by the United 
States, on the twentieth of October, 1874, for 17 years from that 
date. It appeared that, under the authority of the patentée, letters 
patent had been previously obtained in Canada, for the same inven- 
tion, for five yôàrs from May 15, 1873. After careful considération, 
the leamed judge held that the United States patent expired on the 
fifteenth of May, 1878, although it appeared that in Marcb, 1878, 
the Canadian patent had been extended for five years from May 15, 
1878, and also for five years from the fifteenth of May, 1883. 

There wasian attempt inade to distinguish the case from Henry v. 
Providence Tod Co., supra, (1) beoause the Canadian patent had 
not expired when the extension waë granted ; and (2) because the 
extension, by the terms of the Canadian law, was not a matter of 
favor, as it was under the English act. But the judge could not per- 
çoive thàt thèse considérations were of sufficient force to cause any 
other conclusion as to the plain meaning of the statute than that 
arrived at by Mr. Justice Clifford. 

We are clearly of.the opinion that the prayer of the pétition should 
be granted and the injunction be dissolved. Whether the complain- 
ants' United States patent is void ah initio, because the term was not 
limited on its face to expire with the same time as the foreign pat- 
ent, is not properly before the court on this motion. It was a défense 
to the suit, of whicb the défendants did not choose to avail them- 
selves, and a formai interlocutory decree entered in the case cannot 
be impeached in and by any such collatéral prooeeding. 
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Eijxilty—Eemedies— Conversion of Public Kopôrty into Corporate 

Stock. 

ÎTbw Okleans V. MoRKis, TJ. s, Sup. et., Oct. Tetm, 1882. Appeal from 
the circuit court of the United States for the district pf Louisiana. The 
opinion of the suprême court was delivered by Mr. Justice Miller, reversing 
the decree of the circuit court, with directions to overrule the plea and for 
further proceedings: 

The flrst point raised in argument hère which requires our attention Is that, 
whether the court below was right or wrong in its décision of the case on its 
merits, the bill must still be dismissed for want of equity, on the ground that 
there is ample remedy at law by a motion to the court to compel the marshal 
to release his levy ou the stock, because not liable to be sold on the exécution. 
It will be observed that no such objection was made to the bill in the court 
below, and although one of the défendants âled a gênerai demurrer to the bill 
which might hâve raised it, he afterwards withdrew his demurrer^ aud joined 
iu the plea on which the case was decided. This plea waa a défense on the 
merits of the case, and was to be held good or bad on precisely thesame prin- 
ciples whether pleaded to a déclaration at law or a bill in chancery. We 
should under such circumstances bave great hésitation to permit the paxty 
who had, by tendering this issue, waived the question of the spécial jurisdic- 
tion of the court in equity, to raise that point for the flrst time on appeal. 
Not withstanding, that in the ordinarycase of a wrongful levy of an exécution 
on property not subjeet to be seized under it, the proper remedy is by motion 
to the court to hâve the levy discharged, we think that this bill shows other 
sufBcient grounds for the équitable jurisdiction of the courte A statute of a 
State législature which, in the act authorizing a city to couvert its ownership 
of a large and valiiable property, lield for the use of the public, into the shares 
of a joint-stock corporation, déclares that thèse shares shall be exempt from 
judicial sale for the debts of the city, is an impairment of the obligation of 
existing c.ontracts within the meaning of the constitution. ; City water-works 
are held for public use, and are not liable to exécution f or judgments against 
the city. 

Cases cited in the opinion: Van îfOrden v; Motton, 99 IT. S. 378; Green v. 
Biddle, 8 Wheat. 1 ; Bronson v. Kinzie, 1 How. 311 ; McCracken v. Hay ward, 
2HOW.608. 

Législation — State Statute — Judicial QuéstLon, . 

Amoskeag Nat. Bank v. Town of Ottawa; Post b. K^indall Co.; U. 
S. Sup. et., Oct. Term, 1881. In error to the circuit court of the United States 
for the nortliern district of Illinois. The décision of the suprême court was 
rendered on May 8, 1882. Mr. Justice Qray delivered the opinion of the court 
afflrming the judgment. 

Where the facto of the case do not essentially differ from a case which was 
before this court at a prior term, the principles therein affirmed must control 
the décision: First. By the law of the state of Illinois, as often declared by 
the suprême court of that state, before as well as after the exécution of the 
bonds in suit, the provisions of the constitution of 1848, requiring each house 
of the législature to keep and publisli a journal of its proceedings, and, on the 
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final passage of ail billa, to take the vote by ayes and noes, and ordainihg that 
no bill shall become a law without the concurrence of a majority of ail the 
membera elect of each house, are not merely directory; but if the joumals, 
being produced or proved, fail to show that an act bas been passed in the 
mode prescribed by the constitution, the presumption of its validity, arising 
f rom the signatures of the presiding offlcer and of the executive, is overthro wn, 
and the act is void. Second. Whether a seeming act of the législature is or is 
not a law is a judicial question to be determined by the court, and not a ques- 
tion of fact to be tried by a jury. Third. The construction uniformly given 
by the constitution of a state by its highest court is binding on the courts of 
the United States as a rule of décision. Fourth. An act of the législature of 
a state, which has been held by its highest court not to be a statute of the 
State, because never passed as its constitution requires, cannot be held by the 
courts of the United States, upon the same évidence, to be a law of the state. 
Fifth, That which is not a law can give no validity to bonds purporting to 
be issued under it, even in the hands of those who take them for value, and 
in the belief that they hâve been lawf ully issued. 

It was accordingly held that the act of the gênerai assembly of Illinois, 
under which the bonds in suit were issued, having been adjudged by the 
suprême court of that state, upon proof that the journal did not show it to 
hâve been enacted in conformity with the requirements of the constitution, 
to hâve never become a law, and to hâve conferred no power, although re- 
ferred to in later statutes as an existing law, those décisions must govem the 
action of the courts of the United States. The copies of the joumals, certi- 
fied by the secretary of state, and the printed journals, published in obédience 
to law, are both compétent évidence of the proceedings in the législature. 
For thèse reasons the act of February, 1857, under which ail the bonds in suit 
purport to bave been issued, must be held to be of no force or effect, and the 
plaintiffs can maintain no action on the bonds. 

Cases cited in the opinion: Ryan v. Lynch, 68 111. 160; Miller v. Goodwin, 
70 111. 659; Elmwood v. Marcy, 92 U. S. 283; East Oakland v. Skinner,94 U. 
S. 255; Dunnovan v. Green, 57 111. 63; Force v. Batavia, 61 111. 99; Illinois 
Cent. E. Co. v. Wren, 43 111. 77; Bedard v. Hall, 44 111. 91,; Grob v. Cushman, 
45 111. 119; People v. De Wolf, 62 111. 258; Benz v. Weber.Sl 111. 288; People 
V. Cambell, 3 Gilman, 466; Prescott v. Trustées, etc., 19 III. 324; Happel v. 
Brethauer, 70 HI. 166; Watkins v. Holman, 16 Pet. 25; Bryan v. Forsyth, 19 
How. 834; Gregg v. Forsyth, 24 How. 179. 
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Dabst ». City of Peoru and another. 
Clabk V. CiTT OF Peobia and another. 

{Circuit OouH, JT. B. Mlinois. 1882.) 

1. Rbmoval of Cause — Préjudice aud Local Influence— Time of Applica- 

tion. 

An application for the removal of a cause under the act of 1867, (Rev. St. § 
639, subd. 3,) made after appeal to the state suprême court, where the decree of 
the lower court is aflh'med, and the cause remanded with instructions to enter 
a final decree of confonnity with the judgment of the suprême court, is too 
late. 

2. SaMB— Who MA.T ReMOTE— ClTIZBNSHIP. 

A citizen of an Indian territor?, not being a citi7;en of a state, cannot remove 
a cause into the circuit court from'a state court under the act of ia67, (Kev. 8t. 
i 639, subd. 3.) 

Bill for Partition. Cross-bill. 

Blodgbtt, D. J. This case wàs originally commenced in the Peoria 
circuit court, and on the twenty^first day of June, 1882, Ben Clark, 
one of the défendants in the original bill and complainant in the 
cross-bill, filed his pétition in the Peoria circuit court for the removal 
of the cause to this court upon the ground that he, Clark, is, as stated 
in the pétition, a citizen and résident of the Indian Territory, and 
that he has good reason to believe, and does believe, that from préj- 
udice and local influence he will not be able to obtain justice in said 
state court. The state court refused to make the order of removal, 
whereupon Clark brought a transcript of the record hère and asked 
this court to take jurisdiction, and for leave to docket the cause. This 
application was resisted by the city of Peoria, the principal défend- 
ant. From the record which Clark asks leave to file in the case of 
some exhibits read on the part of the city of Peoria, the facts appear 
that the original bill was filed in the state court on the twentieth of 
August, 1880, for the purpose of obtaining a partition of a. tract of 
land in the city of Peoria, one-fourth of which is claimed by Darst, 
one-fourth by Clark, and one-half by the city of Peoria. On the 
seventh of October, 1880, the défendant Ben Clark appeared and 
answered the original bill, setting up title in fee to an undivided one- 
fourth of the land, and filed his cross-bill ; and on the eighth of De- 
cember, 1880, the city of Peoria made answers to the original bill and 
cross-bill, claiming to own the entire estate, and denying that Clark 
or Darst had any interest in the premises. Beplications were filed 
v.l3,no.ll— 86 
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and proofs taken, and the case brought to hearing before the circuit 
court of Peoria oounty; and on the twenty-fourtji of June, 1881, that 
court entered a decree in the case, fiuding that Darst and Clark were 
each owners of an undivided one-foiirth of the pfemises in question, 
and the city of Peoria the owner of the other undivided half of the 
premises, and appointed commissioners to make partition of the 
premises in accordance with the finding of the deoree. From this 
decree the city of Peoria took an appeal to the suprême court of the 
state of Illinois, and the cause was heard at the September term, A. 
D. 1881, and at a subséquent date the opinion of the sujpreme court 
was filed reversing the decree of the Peoria circuit court and remand- 
ing the cause to the latter court for further proceedings in conformity 
with that opinion. It was on the redocketing of the cause in the state 
court, for the purpose of proceeding in conformity with the opinion of 
the suprême court, that Clark filed his application for removal. It is 
claimed on behalf of Clark that thisright of removal is giveû by the 
act of Maréh 2, 1867, amendatory of the act of July27, 1866, in rela- 
tion to the removal of causes from the state courts; while, on the 
contrary, the city of Peoria contènds that the case had proceeded to 
final trial and decree in the state court, and was no longer removable 
under this act. 
The portion of the act applicable to this case reads as foUows : 

" Where a suit is now pending or may hereafter be brought in aiiy state 
court in whicii there is a controversy between a citizen of a state in which tbe 
suit is brought and a citizen of another state, and the matter in dispute 
exceeds the sum of $500, exclusive of costs, such citizen of another state, 
whether he be plaintifE or défendant, if he will make and file in such state 
court an affldavit stating that he has reason to and does believe that froin 
préjudice or local influence he will not be able to obtain justice in such state 
court, may, at any time before the final hearing or trial of the suit, file a 
pétition in such state court for the removal of the suit into the next circuit 
court of the United States to be held in the district where the suit is pend- 
ing." 

The original suit, as appears by the record offered hère, învolved 
the construction to be given to à deed made on the twelfth day of 
August, 1852, by George D. Morton, of the city of St. Louis, to Mary 
M. Clark, of the city of Peoria, whereby an estate for life was granted 
to the said Mary M. Clark, and at her death the fee-simple to vest in 
George D. and Mai^ Helen Morton, or the survivors of them ; but if both 
should die, and leave no ohild or children before the termination of 
;the life estate of Maty M. Clark, then at the death of the said Mary 
M. Clark the title was to vest in the city of Peoria for certain chari- 
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table purposes. It furtlier appears that the said George D. and Mary 
Helen Clark died before the termination of the life estàte of Mrs. 
Clark, and that the city of Peoria claimed to become seized of the 
property by opération of the deed. Mrs. Clark, it seems, had other 
children than those named as grantees of this remainder, of whom 
the défendant Beu Clark ia one, and Darst bas acquired the title to 
the other; and thèse parties, insisting that the limitation over the 
city of Peoria was void and inoperative as to one-half of the estate, 
claimed each of them a quarter, as representing the hoirs at law of 
the said George D. and Mary Helen, and this view of the effeet of the 
deed was sustained by the circuit court. The suprême court in its 
opinion, after an exhaustive examination of the law, so construes this 
deed as to make it an operative grant of the entire estate to the city 
of Peoria upon the death of Mrs. Clark, in case of the death of George 
D. and Helen Morton without issue, and remands the case to the 
circuit court for the purpose of entering a decree in conformity with 
this conclusion. The language of the suprême court is : 

" Our conclusion is that the limitation over to the city of Peoria was net 
void as being the limitation of a fee after a f ee ; that tlie contingency upou 
which George D, and Mary Helen were to take never happened, and so no 
interest ever vested in them, and hence that the city of Peoria took and now 
holds under the deed the whole title." 

It is obvious that this litigation bas reached such a stage as that 
a final adjudication of the rights of the parties to the suit bas been- 
made by the state court. The suprême court bas settled the rights 
of the parties in this controversy under this deed, and the circuit 
court has merely to carry that conclusion into effeet by entering a 
decree in conformity with the holding of the suprême court. The 
statute in question only authorizes a removal at any time before the 
final hearing or trial of the suit. Hère it is évident that the suit had 
been finally heard and tried. It is true that the suprême court had, 
instead of entering a final decree in accordance with its conclusion, 
remanded the case to the circuit court for the entry of that decree 
there; but the case may be said to bave reached its final hearing, 
and therefore the right of removal no longer existed. The circuit 
court was only the mère ministerial agent or instrument to enter its 
final decree upon the rights of the parties in accordance with the 
directions of the suprême court ; and the parties having tried a case 
to a décision in one court, sbould not be allowed to experiment to 
that extent, and then, after an adverse décision, remove the case to 
another tribunal. If the suprême court had simply reversed the case. 
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and sent it back for a new trial, -without spécifie directions as to the 
judgment or decree to be entered, it might with some force be said 
that the suit had not yet been finally heard, and that it could be re- 
moved to the fédéral court for further trial ; but that is not this case. 
Stevenson v. Williams, 19 Wall. 572. 

It was objected further, on the part of the city of Peoria, that 
Clark cannot remove this case, because he is not by his own showing 
a citizen of any state, but is a résident of the Indian Territory. I 
think this point is well taken, and should of itself be a sufficient 
answer to the claim to remove. The statute only gives the right of 
removal in suits where there is a controversy between a citizen of 
the state in whioh the suit is brought and the citizen of another 
state ; and the uniform ruling of the courts has been that a résident 
of a territory is not a citizen of a state, so as to give him the right to 
sue a citizen of another state in the fédéral courts. This was so 
held in New Orléans v. Winter, 1 Wheat. 91, and has been followed 
by ail the fédéral courts since. Hepburn v. Ellzer, 2 Cranch, 445 ; 
Vasse V. Mifflin, 4 Wash. C. C. 519 ; Picquet v. Swan, 5 Mason, 35 ; 
Prentis -v. Bremnan, 2 Blatchf. 162; Barney v. Baltimore, 6 Wall. 
280 ; Cissel v. McDonald, 16 Blatchf. 150. Thèse two points seem 
so conclusive as to make it unnecessary to pass upon the further 
question, made by the city of Peoria, that the controversy is not 
whoUy between citizens of différent states, as Darst, who claims by 
the same title as Clark, and adversely to the city of Peoria, is a citi- 
zen of Illinois. 

I am therefore of opinion that this court should not take juris- 
diction of the cause, and that the motion for leave to docket the case 
hère should be denied. 

tiee Sobby v. AliUon, antg, 401, and note, 405. 
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Davies and others v. Lathbop, 

(Oireuit Court, 8. D. New York. October 2, 1882.) 

1. PiucTiCB— Removal of Cause— Waiver. ^ 

A party loses his right to object to the removal of an action f rom a state court, 
when it bas been removed on the ground of the diverse citizenship of the par- 
ties, by going to trial and trying the cause without raising the objection. 

2. Same — Section 5 op Act ok Congrbss, Makch 3, 1875. 

Although section 5 of the act of congress of March 3, 1875, regulatingthere- 
raoval of causes, among other things directs the remanding of a cause if it 
shall be made to appear at any time that it does not really and substantially in- 
volve a coatroversy within the jurisdiction of the circuit court, it does not ap- 
ply to such a case, and was intended evidently to apply only to causes which 
hâve been collusively removed. 

Benno Lowry, for plaintiffs. 

B. W. De For est y for défendant. 

Wallage, g. J. The plaintiffs having brought this action in the 
state court, the défendant removed it into this court upon a pétition 
alleging the plaintiffs to be citizens of the state of New York, and the 
défendant to be a citizen of the state of New Jersey. . The case was 
tried in this court and resulted in a verdict for the défendant. The 
plaintiffs now move to remand the action to the state court upon the 
ground that, in fact, one of the plaintiffs was and is a citizen of the 
same state with the défendant. Goneededly, the controversy not 
being a divisible one, the défendant was not entitled to remove the 
cause originally, and had a motion been made by the plaintiffs before 
the trial of the case the motion must hâve prevailed. The question 
now is, however, whether the plaintiffs, by their conduct, bave not 
lost their right to hâve the action remanded. If it can be lost by 
waiver in any case, it bas been lost hère. It is not asserted that the 
défendant knew or had reason to suppose that either of the plaintiffs 
was a citizen of the same state with himself. It is therefore to be 
assumed that he was acting in good faith in removing the cause, but 
was mistaken as to a fact which was peouliarly within the knowledge 
of the plaintiffs. The plaintiffs, knowing the truth, chose, instead of 
moving to remand, and thereby correcting the mistake, to permit the 
défendant to incur the burden of a trial. Apparently they concluded 
to take the chances of trial, with the view of remaining silent if it 
should resuit favorably, but of springing the objection if it should 
resnlt adversely. Such practice will not be willingly tolerated, be? 
cause it is unjust to the party who bas been subjected to the expense 
of a futile trial, and because it imposes upon the court the labor of 



566 FBDEBAIi BBPOBTEB. 

a nugatory proceeding. Unless the inflexible rules which require 
courts to entertain jurisdictional objections whenever urged must 
control, it ehould be held that plaintiffs hâve waived their right to 
assert now what good faith and a just regard to decorous procédure 
required them to assert before the trial of the action. Authoritiea are 
not wanting to the effect that a party may waive his right to insist 
that the court has not jurisdiction over the controversy because of 
the status of the parties; and thèse anthorities address themselves to 
the précise point hère, and décide that a party will not be permitted 
to show that the plaintiff and défendant are citizens of the same state 
in order to oust the jurisdiction of the court, unlesa he has availed 
himself of the right to do so by conforming to established rules of 
practice. Thus, a défendant wHl be precluded from showing this fact 
upon the trial when he has omitted to raise the point by a plea to the 
jurisdiction. He waives it by answering to the merits. D'Wolf v. 
Babaud, 1 Pet. 476; Evans v. Oee, 11 Pet. 80; Sims v. Hundley, 
6 How. 1; Sheppard v. Graves, 14 How. 605; Sobry v. Nicholson, 8 
Wall. 420. 

As is said by Chief Justice Waite in Ry. Co. v. Ramsey, 22 Wall. 
322 : "Consent of parties cannot give the courts of the United States 
jurisdiction, but the parties may admit the existence of facts which 
show jurisdiction, and the courts mày act judicially upon such an 
admission. " The cases referred to show that the admission may be 
implied from the acts or omissions of parties, and is as effectuai when 
so implied as though explioitly stipulated. 

Upon analogy and principle it should be held that the party loses 
his right to object to the removal of an action, when it has been re- 
moved on the ground of the diverse citizenship of parties, by going 
to trial and trying the cause without raising the objection. 

Although section 5 of the act of congress of March 3, 1875, regu- 
lating the removal of causes, among other things, directs the remand- 
ing of a cause if it shall be made to appear at any time that it does 
not really and substantially involvé a controversy properly within the 
jurisdiction of the circuit court, the context indicates that the pro- 
vision is intended to apply only to causes which hâve been collusively 
removed. The section was evidently intended to protect parties and 
the circuit courts from an abuse of the fédéral jurisdiction, by trans- 
ferring to thèse courts controversies which are only colorably and not 
"reaUy and substantially" those of fédéral cognizance. Cases may 
arise where the real character of thé controversy is not made mani- 
fest until the trial. The section is "for the protection of the court as 
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■well as the parties against fraud upon its jurisdiction." Williams v. 
Town of Ottawa, Sup. Ct., Oct. term, 1881. It should not be con- 
Btrued to apply to a case like this, where the removal was not coUusive, 
and where the party now objeoting by his conduct has admitted that 
the court had jurisdiction to hear and détermine the cause, 
ïhe motion is denied. 



Stbam Stonb Cottbb Co. v. Jonbs and others. 

{Circuit Court, D. Vermont. September 15, 1882.) 

Equitt JnBïSDiOTioN— Cloud os Titli!— Rbmbdt AT Law— Bev. St. î 723. • 
On Qctober 7, 1870, complainantg obtained an interlocutory decree against 
the Windsor Manufacturing Company and one Lamson, awarding them dam- 
ages for infringement of a patent, and referring th,e cause to a master to report 
an account of profits, etc. On October 11, 1870, the court, on proper pétition 
and affldavits, ordered a writ of séquestration to issue against the " goods, chat- 
tels, and estate " of the défendants, to abide and respond to the final decree in 
the case. On October 13, 1870, the marshal attached, as the property of the 
Windsor Manufacturing Company, the real estate now in controversy, lodged 
a true copy of the writ, with description of real estate attached, in the town 
clerk's oifice of the town where the property was located, made proper return 
to the court, and on October 20, 1870, delivered to the clerk of the Windsor 
Manufacturing Company a true and attested copy of the writ, description of 

, real estate, return, etc., and made proper return to court of such service. On 
February 27, 1873, the Windsor Manufacturing Company conveyed this real 
estate to Jones, Bamson & Co. for $23,000, and covenanted that the premises 
were f ree f rom incumbrances, except a $10,000 mortgage and two attachments, — 
the attachment hère shown in favor of complainants and a subséquent attach- 
ment issued from court of chancery of the state of Vermont, — and further cove- 
nanted to warrant the title against ail incumbrances save the mortgage men- 
tioned, which grantees were to pay ofll. The considération consisted of this 
$10,000 mortgage and a mortgage executed by grantees to secure $13,000, as in 
flve separate crédit payments. Afterwards Jones,. Samson & Co. conveyed por- 
tions of the real estate to défendants George, Chase, and Ray. On April 6, 1880, 
the master having filed his report, a decree was entered for $23,232.75 as profits 
to be paid complainants by défendant the Windsor Manufacturing Company ; 
a spécial exécution to issue if not paid in 10 days. On June 1, 1880, exécution 

- issued. Pàyment was demanded by thé marshal on Juhe 3, 1860, and, payment not 
being made, on July 30, 1880, the exécution was levied and extended on the real 
estate previouslysequesteredas the estate of the Windsor Manufacturing Com- 
pany. The property was duly appraised and set out in satisfaction of the said 
exécution and the proper return and record werè duly made. The six mbnths 
sllowed by law for rédemption having expired, complainants claim theright to 
enter and possess said premises, but défendants hold possession and dispute the 
title of complainants. Complainants file their bill in equity to set aside and 
annUl the deeds to défendants and perfect their own title, and pray that they 
ntay be let into possession of the land, and that défendants pay, damages 'fot 
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thcir wrongful withliolding of possession. Edd, that equity will not allow a 
title \o real estate, otherwise clear, to be clouded by a claim which canaoi be 
enforced either at law or in equity, and consequently will interfère iii bebalfof 
the holder of the légal title to remove a cloud on the same, or an impediment 
or difflculty in the way of an effectuai assertion of hia riglits in a court of law ; 
but where in an action of ejectment possession of the land and damages for 
•wrongful withholding of possession can be recovered under section 723 of the 
Revised Statutes, the suit in equity cannot extend tosuch relief, and thedecreu 
in this case must be confined to peri'ecting the title of complainaats to the land 
in controversy. 
3. Practicb in Oiecuit Courts — Rules — Process— Rev. St. §4 913, 918. 

The forms of mesne process in equity, and the forms and modes of proceeding 
therein, are to be according to the usages of courts of equity, except as other- 
wise provided by statute, or by rules of court made in pursuance of statute. 
But any circuit court may alter and add to such forms and modes, subject to 
the right of the suprême court to regulate the matter for such circuit court. 
The suprême court bas the power to prescribe the forms of writs and process, 
and to regulate the whole practice in suits in equity in the circuit courts; but 
any circuit court may, in any manner not inconsistent with any law of the 
United States or any rule prescribed by the suprême court, regulate its own 
practice to advance justice. 

3. Same— Same— RuLB 11 — Wbit of Séquestration. 

Rule 11 of this court, providing that " the création, continuance, and termi- 
nation of liens and rights created by attachment of property, or the arrest of a 
défendant, shall be governed by the laws of this state," is a valid rule, and as 
the writ of séquestration as a mesne process in an equity suit bas always existed 
in the state of Vermont, such rule authorized the issuing of the writ in this 
case. 

4. Same— Same— Service ce Writ. 

As the writ of séquestration is an attachment to create a lien, rule 11, in 
adopting the state law as to the création of the lien, adopts the state law as to 
the mode of service ; and as the acts of the marshal in this case were in accord- 
ance with the requirements of the laws of Vermont, the compiainauts obtained 
a valid lien. 
6. Nature op Writ dp Séquestration. 

The writ of séquestration in Vermont is not the writ known to the English 
chancery, but is a mesne security, givea pendente Ute, operating in that regard, 
and to that end, like a provisional injunction, or a temporary receiversbip, or 
a writ of ne exeat, or the filing of a Uspendena, 

Aldace F. Walker, for plaintiff. 

William M. Evarts and E. J. Phelps, for défendants. 

Blatchfoed, Justice. This is a suit in equity. The plaintiff, a 
corporation, in 1868 brought a suit in equity in this court against 
the défendant, the Windsor Manufacturing Company, a corporation, 
and one Lamson, for the infringement of letters patent. The défend- 
ants appeared and answered, issue was joined, proofs were taken by 
both parties, the case TTas heard, and on the seventh of October, 
1870, an interlocutory decree was entered in favor of the plaintiff, 
directing a recovery of profits, and referring it to a master to take 
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and report an account of such profits. Afterwards the plaîntiff pre- 
sented to this court a sworn pétition setting forth that the damages 
Bustained by it by such infringement were large ; that it had no seourity 
for the payment thereof ; that the défendants were about to sell and 
dispose of their property within reach of the process of the court; that 
the défendant Lamson was about to remove from this state and dis- 
trict with such property as he might be unable to dispose of ; and 
that unless it could, by writ of seç[uestration, fix a lien thereon, such 
litigation would be wholly fruitless in respect to said damages or 
profits. The pétition prayed the court to issue a writ of séquestra- 
tion in favor of the petitioner against the défendants, their goods, 
chattels, and estate, for such purpose. On the eleventh of October, 
1870, the court, on the pétition and affidavits accompanying it, 
ordered that such writ issue to the value of $40,000 ; and on that day 
a writ was issued in due form to the marshal of this district com- 
manding him "to take, attach, and sequester the goods, chattels, and 
estate" of the défendants to the said value, "and detain and keep the 
same under séquestration according law, to respond to the final . 
decree which may be made in said cause, agreeably to law in that 
behalf," and to notify the défendants, "as the law reqûires and 
directs." On the thirteenth of October, 1870, the marshal, by virtue 
of said writ, attached, as the property of the Windsor Manufacturing 
Company, "ail the real estate in the town of Windsor, Vermont," and 
"aU their right, title, and equity of rédemption in said real estate;" 
and on the same day "lodged in the town clerk's office of said town for 
record a true and attested copy of the original writ, with a descrip- 
tion of the real estate so attached, with this, my retum, thereon 
indorsed;" and on the same day delivered to the président of the 
corporation a true and attested copy of said writ, and a list of the 
property attached, with his return thereon indorsed. He afterwards 
made to this court a return on the writ to the above effect. On the ' 
twentieth of October, 1870, the marshal delivered to the clerk of the 
corporation a true and attested copy of the writ, together with a list 
and descriptions of the real estate so attached, with his said returns 
thereon indorsed, and he afterwards made to this court a return on 
the writ to said effect. 

The bill in this case sets forth the fôregoing matters, and avers 
that the town clerk's office of the town of Windsor, being by law the 
office where by law a deed of such real estate was required to be 
recorded, thereupon and by force thereof the real estate afterwards 
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mentioned in the bill, being part of the real estate in said town 
then owned by said corporation, became duly attached, sequestered, 
and held, under said writ, to respond to the final decree which might 
be made in said cause; that thereafter said master filed fais report, 
and a decree was entered April 6, 1880, decreeing that the said cor- 
poration pay to the plaintif?, as profits and costs of suit, $23,332.75, 
with interest from that date, and that if said sum should not be paid 
within^lO daysfrom that date spécial exécution should issue infavor 
of the plaintiflf against said corporation for said sum ; that said cor- 
poration having neglected to pay said sum an exécution was issued 
June 1, 1880, to the marshal on said decree; that on the third of 
June, 1880, the marshal, under the exécution, demanded of the sec- 
retary and treasurer of the corporation the said sum, and it having 
neglected to make payment thereof, and the exécution being unsatis- 
fied to the amount of $21,826.82, with interest and oflBcer's charges, 
he, on the thirtieth day of July, 1880, by direction of the plaintiff, 
extended and levied said exécution on certain pièces of land in Wind- 
sor, being the same land so sequestered and attached as the estate 
of said corporation in fee, ail the said land being the estate of the 
said corporation in fee; that appraisers were appointed, who ap- 
praised the said land in parcels; that parcel No. 1, on which there 
was a mortgage to the Windsor Savings Bank for $10,000, on which 
there was due $10,351.50, was appraised, subject to said mortgage, 
at $11,648.50, as its just and true value in money, to satisfy in part 
said exécution and the légal charges thereon, and said marshal set 
ont said parcel No. 1, in part satisfaction of said exécution and fées, 
by certain metes and bounds, which are given; that parcel No. 2 
was appraised and set out in like manner at $4,000, parcel No. 3 at 
$1,000, and parcel No. 4, on which was a mortgage on which $20,- 
703 was due, at $3,697, subject to said mortgage; that the amount 
due on said exécution, with interest, costs, and charges, on July 30, 
1880, was $22,468.67, leaving still due thereon $2,123.17; that 
said marshal made a return to said efifect, on said exécution, on the 
thirtieth day of July, 1880; that said exécution was on said day, 
with said return, duly recorded in the land records of said town, and 
returned into the office of the clerk of this court and there recorded; 
that thereby, as against said corporation, its sucoessors and assigns, 
a good title was made to said parcel No. 1 in favor of the plaintiff, 
its successors and assigns, forever; and that six months having 
elapsed since said exécution was so extended, and no rédemption 
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thereof having been made within tbat time, as proviied by law, tbe 
plamtiS bas become entitled to enter aud take possession of tbe 
same. 

The bill also allèges tbat on tbe twenty-seventb of February, 1872, 
tbe Windsor Manufacturing Company, by its deed of that date, for 
tbe considération of |23,000, conveyed tbe said parcel No. 1 to tbe 
défendants Jones, Samson & Co., eovenanting in said deed that 
said premisea were free from incumbrance, except said mortgage of 
$10,000, and except two attachments, — one in favor of tbe Steam 
Stone Cutter Company, and tbe other in favor of Barnea and others 
against said Windsor Manufacturing Company, — which said attach- 
ment in favor of tbe Steam Stone Cutter Company was tbe attach- 
ment and lien created by said writ of séquestration so served, and 
which said other attacbment was an attachment and lien existing 
under another writ of séquestration issued by tbe court of chaneery 
in tbe state of Vermont and served subsequently to tbe service of said 
writ in favor of tbe plaihtiff; that in and by said deed the said Com- 
pany agreed with the grantees therein named to warrant and défend 
said premises against ail claims and incumbrances, including said 
attachments, except said mortgage, and said grantees were to assume 
and pay ofif said mortgage; that the considération of said deed, being 
$23,000, was in part oomposed of said $10,000 mortgage, and the 
balance thereof was represented by another mortgage, executed on the 
same day by said Jones, Samson & Co., to said company for $13,000, 
represented by five notes, — four for $2,500 eacb, payable severally in 
18, 30, 42, and 54 months from date, and one for $3,000, payable in 
66 months from date, — and which conveyed the said premises in mort- 
gage to said company as security for said notes, the same being, in 
said mortgage, expressed to be subject to said savings-bank mortgage 
and said two attachments; that said mortgage to said company still 
remains in force and undischarged of record, and the debt secured 
thereby is not paid; that subsequently said Jones, Samson & Co. 
conveyed portions of said premises at différent times to tbe défend- 
ants George, Chase, and Eay, respectively ; that the parcels so con- 
veyed to George and Chase bave been released by said company from 
the lien of its said mortgage; that much the greater part of said 
premises still remains unconveyed by said Jones, Samson & Co., and 
in their possession and occupation ; tbat the défendants Jones, Sam- 
son & Co., George, Chase, and Ray are in possession of said real es- 
tate and refuse to permit the plaintiff to enter and take possession 
thereof, and deny the plaintifi's right so to do, claiming for them- 
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selles the right to hold and occupy the same under said conveyance ; 
that said conveyance and mortgage constitute a cloud upon the title 
of the plaintilï to said real estate, and the plaintiff is entitled to the 
aid of this court to remove the same and to be iet into the possession 
of the said premises ; that the défendants prétend that said writ did 
not create a valid lien in favor of the plaintilï upon said real estate, 
whereas the contrary is true, and the plaintiff 's title thereto under 
said proceedings is complète, and is paramount to any right or title 
of the défendants to the same, and the plaintiff is entitled in this 
suit to hâve said conveyances to said défendants annulled and set 
aside, and its title to said premises confirmed ; that the order of this 
court directing said writ to issue has never been revoked, and has 
always been acquiesced in by said eompany; that said companywas 
insolvent at and before the date of said conveyances to said défend- 
ants, and the said transfer of aaid premises to said Jones, Samson & 
Co. V7as made by it for the purpose of defeating the effect of said 
writ ; and that if the plaintiff's title to said premises under said writs 
of séquestration and exécution shall be held to be incomplète, the 
plaintiff is entitled to maintain this bill, on said facts, as a bill in 
the nature of a creditor's bill against said eompany and said Jones, 
Samson & Co.,' and to recover and apply in part satisfaction of said 
decree the amount of said mortgage debt so owing by said Jones, 
Samson & Co. to said eompany, no satisfaction of said decree hav- 
ing been made except as appears by said return on said exécution. 

The bill prays that the said conveyances raay be set aside and can- 
celed ; that the plaintiff's right and title to said real estate may be 
established and confirmed; that the plaintiff may be Iet into possession 
of the same; that the défendants may be perpetually enjoined from 
interfering with the plaintiff's possession thereof, and may be decreed 
to pay to the plaintiff ail damages ocoasioned by their wrongful with- 
holding of such possession ; or, in case it shall be considered by the 
court that the plaintiff is not entitled to said relief, then that said 
Jones, Samson & Co. may be required to pay the plaintiff the amount 
of said mortgage debt in part satisfaction of said decree. 

The answer of Jones, Samson & Co. admits the various proceed- 
ings in the original suit, the issuing of the writ of séquestration, so 
called, its pretended service, the final decree, the issuing of the exé- 
cution, the pretended levy and extension thereof on the property of 
the défendants described in the bill, and the return and record of said 
exécution, ail substantially as stated in the bill, and that said writ 
of séquestration has never been annulled or set aside by any spécial 
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order of the court in the premises; but it dénies the validity or legal- 
ity of said writ of séquestration, or of said p^etended service thereof, 
or of said attempted levy or extension of said writ of exécution on 
said property, and dénies that said proceedings conveyed to the plain- 
tif any légal or valid title to any part of said property. It avers 
that said writ of séquestration was issued without warrant or author- 
ity of law, and without any légal power in the court to issue the 
same; that the same was and is therefore void; that the pretended 
service thereof by an attempted attachaient of said property in the 
manner stated in said bill was net a légal or sufficient service thereof, 
even if said writ was légal and valid; that said writ^nor a copy thereof 
was never recorded in the town clerk's office of said town of Windsor 
in the records of attaehments, as provided by law; that said service, 
as made, effected no légal attachment or séquestration of said prop- 
erty, and created no lien thereon; and that said levy or extension of 
exécution was void and ineffectuai as against the défendants, and 
created no title as against them. It admits that the défendants pur- 
chased certain real estate of said Windsor Manufacturing Company, 
not correctly described in said bill, and took a conveyance thereof 
from said company on the twenty-seventh of February, 1872, a copy 
of said deed being annexed to the answer ; that the considération of 
said deed was $23,000, made up by a prior and valid mortgage on 
said property to the Windsor Savings Bank to secure $10,000, which 
mortgage the défendants assumed to pay, and by five promissory 
notes of the défendants, to the amount of $13,000 to said company, 
payable at varions times and secured by mortgage on said property ; 
that the said conveyance to the défendants was duly executed, acknowl- 
edged, and recorded in the land records of said town of Windsor at the 
time of the date thereof, and before said levy, and conveyed a good and 
valid title at law in fee to the défendants, their heirs and assigna; that 
the considération thereof was the true and just value of said property; 
that said notes were paid by the défendants before said pretended levy ; 
and that said purchase was made, and said conveyance taken, and 
said notes paid by the défendants in entire good faith and in the reg- 
ular course of business, without any intent or design on their part to 
hinder or defraud the plaintiff or any other oreditor of said company, 
or to withdraw or cover said property from attachment or exécution, 
and without any knowledge or notice or belief on the part of the de- 
fendants that such was the intention, design, or désire of said com- 
pany in selling or conveying said property. It admits that the 
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défendants are, and hâve been since the twenty-seventh of February, 
1872, in possession of the property described in the bill, claiming title 
thereto, except so far as they hâve conveyed certain portions thereof ; 
and that they deny the validity of the plaintiff's pretended title, and 
refuse to relinquish their said possession. It admits that since the 
défendants acquired title and possession they hâve conveyed certain 
parcels of said property to the défendants George, Chase, and Eay, 
respectively. It avers that said conveyances were valid, and made in 
good faith and npon sufficient considération, and gave to said several 
grantees valid and légal titles to said respective parcels, under which 
they are now in possession. As to the claim of the plaintifE for an 
accounting and decree against the défendants in respect to said mort- 
gage notes 80 executed to said company by the défendants, it avers 
that even if said notes had not been paid, as before stated, long before 
the filing of the bill, the claim of the plaintiff could not be legally 
maintained, and the plaintiff would not be.entitled to the relief 
sought. It avers that at the time of said conveyance of February 27, 
1872, to the défendants the said company was solvent, and able to pay 
its debts aside from its indebtedness to its directors. 

The other défendants hâve put in answers to the same purport and 
setting up the same défenses. 

The case has been heard on pleadings and proofs. Irrespective of 
the merits of the issues raised, the défendants oontend that a plain, 
adéquate, and complète remedy may be had at law by the plaintiff 
in this case, and that, therefore, this suit in equity cannot be main- 
tained. Eev. St. § 723. It is true that in an ejeetment suit at law 
the plaintiff could establish its title to the land, and obtain a judg- 
ment for the possession of the land, and a writ of possession, and a 
judgment for damages for the withholding of possession. But it 
could not, in such suit at law, obtain a decree setting aside and can- 
celing the conveyances made to the défendants, and an injunction 
perpetually enjoiiiing the défendants from interfering with the plain- 
tiff's possession, when such possession shall be obtained. 

The case of Ward v. Chamberlain, 2 Black, 430, is authority for 
holding that the plaintiff is entitled to so mach of the relief it prays 
for as involves the détermination of the rights and interests of the 
parties in the land in question ; and, if the plaintiff's title to the land 
is valid as against the defendant's, to a decree establishing that title, 
and setting aside the conveyances made to the défendants, and to the 
injunction asked for. 
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In Ward V. Chamberlain the coxxït sa.y i 

" Equity will not allow a title to real estate otherwise clear to be clouded 
by a olaim which cannot be enforced either at law or in equity, and conse- 
quently will interfère in behalf of the holder of the légal title to remove a 
cloud on the same, or an impediment or ditflculty in the way of an effectuai 
assertion of bis rights in a court of law." 

In that case the plaintiffs had an exécution on a decree levied on 
lands of two of the défendants, which they ovmed before the decree 
was rendered. The other défendants claimed interests in and liens 
on said lands. The bill prayed that the rights of the parties, and the 
dates and validity of their several liens, in respect of the lands might 
be aseertained, and that the lands might be sold and the proceeds 
applied to the payment of the amount due on the decree. The plain- 
tiffs there might, before going into equity, bave proceeded to a sale 
under their exécution. But the junsdiotion in equity was maintained, 
to the extent of removing the cloud on the plaintiffs' title, though = 
not to the extent of selling the Jands under the decree in equity. Thè' 
plaintiffs in that case were^ as is the plaintiff in this case, out of 
possession. 

The question as to the validity of the writ of séquestration was 
fully considered by Judge Wheeler in the case of Steam Stone Cutter 
Co. V. Sears, 9 Ped. Bep. 8, in this court, where the same writ was 
involved. In that case no question was made about the propriety or 
regularity of the writ issued, if there was authority to issue suoh a 
writ at ail, nor about the regularity of the attachment upon the writ, 
or of the levy of the exécution and the setting out of the estate by the 
marshal according to the laws of Vermont, if the attachment could, 
be effectually so made, or the estate be bo levied upon, in any case in 
equity. The only questions made were as to whether the court had 
the power to issue such writs, and whether the service of such a writ, 
in the manner in which it was served, ereated a lien that would hold 
until decree. The court held that Eule 11 of this court covered the 
issuing and force of the writ; that the rule was a valid rule; that 
the service of the writ in the manner in which it was served, without 
taking possession of the land, was a valid service and ereated a lien 
on the land ; and that the plaintiff was entitled to a decree establishing 
the validity of the attachment and levy. The questions involved in 
the présent case hâve been argued very fully and ably before the cir- 
cuit justice and Judge Wheeler, and hâve been carefuUy considered. 
The use of the writ of séquestration as mesne process of attachment. 
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in a suit in equity in the court of chancery of Vermont, îb ooeval mth 
the institution of that court. 

In the act of the législature of Vermont passed March 7, 1797, 
(Tolman, Compil. c. 7,) — Vermont having been admitted into the 
Union Febrliary 19, 1791, — constituting a court of chancery, it was 
provided (section 5) that "pending any bill in chancery before said 
court" the judges should "hâve power, on sufficient reason being 
shown and verified by affidavit, to issue a writ of séquestration against 
the goods, chattels, or estate of the défendant or défendants in said 
bill; and such writ of séquestration shall be served in the same man- 
ner as is directed by law in the case of attaehments on mesne pro- 
cess; and the estate thereby sequestered shall, in like manner, be 
holden to respond to the decree which shall be finally made on said 
bill." Au enactment in substantially the same words bas always 
existed, and still exista, in the statutes of Vermont. It is apparent 
that this writ of séquestration is merely an attachment by mesne pro- 
cess in an equity suit. It is caUed "séquestration." It might as well 
hâve been called something else. It is not the writ of séquestration 
known to the English chancery. 

Eule 11 of this court, which was in force when the writ in this 
case was issued, reads thus : 

" The création, continuance, and termination of liens and rights created by 
attachment of property or the arrest of a défendant shall be governed by the 
laws of this state. " 

This rule is one of a body of rules, 55 in number, adopted by this 
court. They were adopted at a term of the court held by Mr. Justice 
Nelson and Judge Smalley, sitting together, at a time when they 
were the only judges of this court. This fact is one of which this 
court takes cognizance for itself. The fact, if otherwise, may be 
shown to be otherwise; but it is not so shown. There can be no 
doubt that rule 11 applies to a lien and right created by the attach- 
ment of property under a writ of séquestration in an equity suit, such 
as the Vermont statute referred to provides for. Did this court hâve 
power to adopt this Vermont writ of séquestration? It was provided 
as foUows by section 17 of the act of September 24, 1789, ( 1 St. at 
Large, 83:) 

"Ail the said courts of the United States shall hâve power to make and 
establish ail necessary rules for the orderly conducting business in the said 
courts, provided such rules are not répugnant to the laws of the United 
Statea." 
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This was foUowed by section 7 of the act of Maroh 3, 1793, (Là. 
335,) wluch provided as follows ; 

"Itshall belawful for the several courts of the United States from time 
to time, as occasion may require, to make rules and orders fof their respective 
courts, directing the return of writs and process, the flling of déclarations 
and other pleadings, the taking of rules, the entering and making up judg- 
ments by default and other matters in vacation, and otherwise, in a manner 
not répugnant to the laws of the United States, to regulate the practice of the 
said courts respectively, as shall be fit and necessary for the advancement of 
justice, and especially, to that end, to prevent delays in proceedings." 

In regard to thèse two enaetments the suprême court said, in Way- 
man v. Southard, 10 Wheat. 1, that they "give the court full power 
over ail matters of practice," and that Congress h ad authority to so 
enact. 

Prier to the act of 1793 the following provisions in regard to pro- 
cess -were enacted by section 2 of the act of May 8, 1792, (1 St. at 
Large, 276:) 

" The forms of writs, exécutions, and other process, except theîr style, and 
the forms and modes of proceeding in suits, in those of common law, shall 
be the same as are now used in the said courts respectively, [suprême, 
circuit, and district,] in pursuance of the act entitled 'An act to regulate 
processes in the courts of the United States,' [act of September 29, 1789; 1 
St. at Large, 93,] in those of equity and in those of admiralty and maritime 
urisdiction, according to the principles, rules, and usages which belong to 
courts of equity and to courts of admiralty respectively, as contradistinguished 
from courts of common law, except so far as may hâve been provided for by 
the act to establish the'judicial courts of the United States, [act of September 
24, 1789 ; 1 St. at Large, 73,] subject, however, to such altérations and addi- 
tions as the said courts respectively shall, in their discrétion, deem expédient, 
or to such régulations as the suprême court of the United States shall think 
proper, from time to time, by rule, to prescribe to any circuit or district court 
concerning the same: provided, that on judgments in any of the cases afore- 
said, where différent kinds of exécutions are issuable in succession, a captas 
ad satisfaciendum being one, the plaintiff shall hâve his élection to take out 
a captas ad satisfaciendum in the first instance." 

Under this statute it is very plain that each circuit court had the 
right, in respect to the forms of writs and other process, and the forms 
and modes of proceeding in equity suits, to make altérations and 
additions, except as to matters where the suprême court had, by rule, 
prescribed a practice to such circuit court, . 

In respect to this statute the suprême court said, in Bank of U. S. 
f. Hahtead, 10 Wheat. 51- 
v.l3,no.ll— 37 
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" There can be no doubt that thepower heregiven to the courts extends to ail 
the subjects in the preceding parts of the section, and embraces as well the 
forms of process and modes of proceeding in suits of common law, as those of 
equity, and of admiralty and maritime jurisdiction. • • • Power is given 
to the courts over the subject with a view, no doubt, so to alter and mould 
tbeir processes and proceedings as to conform to those of the state courts, as 
uearly as raight be, eonsistently with the ends of justice. This authority 
must bave been given to the courts for some substantial and bénéficiai pur- 
pose. If the altérations are limited to mère form, without varying the eÏEeot 
and opération of the process, it would be useless. The power hère given, in 
order to answer the object in view, cannot be restricted to form as contra- 
distinguished from substance, but must be understood as vesting in the courts 
authority so to frame, mould, and shape the process as to adapt it to the par- 
pose intended." 

In that case it was held that the circuit court for Kentacky had 
authority to alter the form of the process of exécution in a suit, so 
as to extend to real as well as personal property, when, by the laws 
of Kentucky, lands were made subject to the like process from the 
state courts. 

The act of September 29, 1789, § 2, (1 St. at Large, 93.) referred 
to above, provided as follows : 

" Until f urther provision shall be njade, and except where by this act or 
other statutes of the United States is otherwise provided, the forms of writs 
and exécutions, except their style, and modes of process, and rates of fées 
except fées to judges in the circuit and district courts in suits at common 
law, shall be the same in each state respectively as are now used and allowed 
in the suprême courts of the same. And the forms and modes of proceedings 
in causes of equity, and of admiralty and maritime jurisdiction, shall be accord- 
ing to the course of the civil law, and the rates of fées the same as are or 
were last allowed by the states respectively in the court exercising suprême 
jurisdiction in such causes. " 

Afterwards the act of May 19, 1828, (4 St. at Large, 278,) waa 
passed, section 1 of which enacted as follows : 

" The forms of mesne process, except the style, and the forms and modes 
of proceeding in suits in the courts of the United States held in those states 
admitted into the Union since the twenty-ninth day of September, in the year 
1789, [of which Vermont was one,] in those of common law shall be the same 
in each of the said states respectively as are now used in the highest court of 
original and gênerai jurisdiction of the same in proceedings in equity accord- 
ing to the principles, rules, and usages which belong to courts of equity, and 
in those of admiralty and maritime jurisdiction according to the principles, 
rules, and usages which belong to courts of admiralty, as contradistinguished 
from courts of common law, except so far as may hâve b?eii otherwise pro- 
vided for by acts of congress ; subject, however, to such altérations and addi- 
tions as the said courts of the United States respectively shall, in their discre- 
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tion, deem expédient, or to such régulations as the suprême court of tlio 
United States shall think proper, from time to time, by rules. to prescribe to 
any circuit or district court concerning the same." 

This act was designed to apply the provisions of the act of May 
8, 1792, to States which had been adûiitted into the Union since Sep- 
tember 29, 1789, and by section 1 of the act of August 1, 1842, (5 
St. at Large, 499,) the provisions of the said act of May 19,, 1828, 
were made applicable to snoh states as had been admitted into the 
Union since that date. It is worthy of remark that the act of 1828 
speaks particularly of the "forma of mesne process," and omita the 
words "forma of writs, exécutions, and other process," found in the 
act of 1792. The décisions in regard to the act of 1792 apply to 
the act of 1828. 

In Beers v. Haughton, 9 Pet. 329, the suprême court, construing 
the act of 1828, said : 

" This act was made after the décisions in 10 Wheat. 1, 51, and was in- 
tended to confirm the construction given in those cases to the acts of 1789 
and 1792, and to continue the like powers in the courts to alter and add to the 
processes, whether mesne or final, and to regulate the modes of proceedings in 
suits and upon processes, as had been held to exist under those acts." 

By section 6 of the act of August 23, 1842, (6 St. at Large, 518,) 
it was enacted as foUows : 

" The suprême court shall hâve fuU power and authority, from time to time, 
to prescribe and regulate and alter the forms of writs and other processes to 
be used and issued in the district and circuit courts of the United States, and 
the forms and modes of framing and flling libels, bills, answers, and other pro- 
ceedings and pleadings in suits at common law, or in admiralty, or in equity, 
pending in the said courts, and also the forms and modes of taking and ob- 
tàining évidence, and of obtaining discovery, and generally the forms and 
modes of proceeding to obtain relief, and the forms and modes of drawing up, 
entering, and enroUing decrees, and the forms and modes of proceeding before 
trustées appointed by the court, and generally to regulate the whole practice 
of the said courts, so as to prevent delays, and to promote brevity and succinct- 
ness in ail pleadings and proceedings therein, and to abolish ail unnecessary 
costs and expenses in any suit therein." 

The issuing and service of the writ of séquestration in this case, 
and ail the proceedings under it prior to the issuing of exécution, took 
place prior to the enactment of the Revised Statutes of the United 
States. The Bevised Statutes do not re-enaot that part of section 17 
of the act of September 24, 1789, which is above cited. In the Bevised 
Statutes, section 913 — which is compiled from section 2 of the act of 
September 29, 1789, and section 2 of the act of May 8, 1792, and seo- 
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tion 1 of the act of May 19, 1828, and section 1 of the act of Augtist 
1, 1842, as statutea in force, as appears by the marginal références — 
is in thèse words : 

"Sec. 913. The forms of megne process, and the forms and modes of pro- 
ceeding in suits of equity and of admirality and maritime jurisdiction in the 
circuit and district courts, shall be according to tl^e principles, rules, and 
usages whîch belong to courts of equity and of admirality, respectively, ex- 
cept when it is otherwise provided by statute or by rules of court made in pur- 
Buance thereof; but the same shall be subject to altération and addition by 
the satd courts, respectively, and to régulation by the suprême court, by 
rules prescribed, from time to time, to any circuit or district court, not incon- 
sistent with the laws of the United States." 

In the Eevised Statutes, section 917, which is compiled from section 
6 of the act of August 23, 1842, as a statute in force, as appears by 
the inaarginal référence, is in thèse words : 

" Sec. 917. ïhe suprême court shall bave power to prescribe, from time to 
time, and in any manner not inconsistent with any law of the United States, 
the forms of writs and other processes, the modes of fràming and flling pro- 
ceedings and pleadings, of taking and obtaining évidence, of obtainiug dis- 
covery, of proceeding to obtain relief, of drawing up, entering, and enrolling 
decrees, and of proceeding bet'ore trustées appointed by the court, and gener- 
ally to regulate the whole practice to be used in suits in equity or admiralty 
by the circuit and district courts." 

In the Eevised Statutes, section 918, which is compiled from section 
7of the act of Maroh 2, 1793, and section 6 of the act of August 23, 
1842, as statutes in force, as appears by the marginal références, is 
in thèse words : 

"Seç._918. ïheseveral circuit and district courts may.from time to time, 
and in any manner not inconsistent with any law of the United 8tatea,-or 
with any rule prescribed by the suprême court under the preceding section, 
make rules and orders directlng the return of writs and processes, the iiling 
of pleadings, the taking of rules, the entering and making up of judgments 
by default, and other matters in vacation, and otherwise regulate their own 
practice, as may be neeessary or convenient for the advancemênt of justice, 
and the prévention of delays in proceedings." 

Thèse enactments are the embodiment of a continuîng policy ap- 
plicable to ail the circuit and district courts. The forms of mesne 
process in equity, and the forms and modes of proceeding therein, 
are to be according to the usages of courts of equity, except as other- 
wise provided by statute, or by rules of court made in pursuance of 
statute. But any circuit .court may alter and add to such forms and 
iftodes, subject to the right of the suprême court to regulate the mat- 
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ter for such circuit court. The suprême court' has power to prescribe 
the forms of writs and process, and to regulate the whole practice, in 
Buits in equity in the circuit courts, but any circuit court may, in any 
nianner not inconsistent with any law of the United States, or with 
any rule prescribed by the suprême court, regulate its own practice 
to advance justice. 

The suprême court bas prescribed rules of practice for the circuit 
courts as courts of equity. By rule 7 the proper inesne proeess, in 
a suit in equity to require the défendant to appear and answer, is a 
subpœna and a writ of attaohmentj and if the défendant cannot be 
found, a writ pf séquestration is made the proper proeess to compel 
obédience to any ordef or decree. By rule 8 an exécution is made 
the final proeess to enforce a money decree; and Vfheve the decree is 
for the performance of a specifio act, an attachment for deliriquency 
is provided for, with a writ of séquestration against the estate of the 
delinquent party, i£ he cannot be found. Thèse rules do not apply to 
the Bubject of a mesne attachment in an equity suit, and there is noth- 
ing inconsistent with them in having such an attachment. The 
preseribing of this body of rules by the suprême court does not exclude 
other rules by the circuit courts as to matters not actually covered 
by the rules prescribed by the suprême court. Van Hook v. Pendletcm, 
2 Blatchf. G. G. 85. Accordingly, in rule 89 in equity the suprême 
court provide as foUows ; 

"The oircuit courts (both judges conéurring therein) [meaning the clrcuît 
justice and the district judge, when the rule was made] may make any other 
and further rules and régulations for the practice, proceedings, and proeess, 
mesne and final, in their respective districts, not inconsistent with the rules 
hereby prescribed, in their discrétion, and from time to time alter and amend 
the same," 

It cannot be properly contended that the issuîng of a mesne attach- 
ment in an equity suit in the circuit oourt in Vermont is an oppressive 
exercise of power, as against the owner of real estate situated in Ver- 
mont, when a like proeess is issuable in a suit in equity in the state 
court of chancery in a like case, although no such proeess is known 
in gênerai equity practice. It is not to be supposed that any circuit 
court would adopt it unless it were derived from the equity practice 
of the state, and there seems to be great propriety in giving such pro- 
eess to a plaintiff in the circuit court, as otherwise he would be at a 
disadvantage, as compared with another plaintiff in the state couft 
of chancery, in a suit against the same défendant, nnder the same 
circumstances. It is reasonable to say that the power couferred by 
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congress and the suprême court was given to be exercised for pur- 
poses such as those in this case. The view that congress may change 
the rule of procédure as to courts of equity which -were in force in 
England at the time of the adoption of the constitution, and mày 
alter the modes and forms of enforcing rights in equity, is sanctioned 
by what is said in the récent case of Ex parte Boyd, 4 Morr. Trans. 
760, and congress may authorize the courts to do in that regard 
what it may do itself. 

It is contended that congress, by its enaotments in sections 5 and 
6 of the act of June 1, 1872, (17 St. at Large, 197,) reproduced in 
sections 91é, 916, and 916 of the Eevised Statutes, bas expressed 
distinctly its will that the forms and mode of proceeding in suits at 
common law, and remédies by attachment therein, against the prop- 
erty of a défendant, in the circuit and districts courts, may be made, 
by raies of court, to conform to the state législation respecting the 
same, from time to time, and bas impliedly deolared that such con- 
formity shall not be permitted in suits in equity. The rights acquired 
under the writ issued in the présent case were acquired in 1870, 
before the act of 1872 was passed. But even if acquired after, under ' 
a rule of court made after, there is nothing in the législation of 1872 
which affecta or interfères with the power existing under the statutes 
re-enacted in sections 913, 917, and 918 of the Eevised Statutes, and 
the six sections referred to are ail found in force together. Attach- 
ments in common-law suits are provided for by section 915, but that 
fact in no manner warrants the conclusion that there can be no 
attachment against property in a suit in equity in a circuit court. 
The législation of 1872 does not purport to affect equity suits, either 
by inclusion or exclusion. 

It is strongly urged that the use of mesne process, attaching prop- 
erty in an equity suit in advance of adjudication, is a subversion of 
the well-established doctrines of equity jurisprudence. It is a mesne 
security, given pendente lite, operating in that regard and to that 
end, like a provisional injunotion, or a temporary receivership, or a 
writ of ne exeat, or the filing of a lia pendens. It bas always been 
regarded by the legislators and jurists of the enlightened state of Ver- 
mont as a proper and useful équitable remedy. If it were prescribed 
eo nomine in an act of congress, the statute would not be obnoxious 
to the objection that it subverted the constitutional distinction be- 
tween law and equity. So the only open question is whether the 
writ is lawfully provided for. Our undoubting conclusion is that the 
writ in this case was a valid process. 
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It is coiitended for the défendants that the writ was not Bervédiite' 
any such manner as would make it effectuai against subséquent legaH- 
conveyanoes of the property sought to be attached. It is said tbat 
possession of the property not having been taken by the marshal, but 
he having attempted merely the manner of service prescribed by the 
statute of Vermont for serving attachments, no lien was created;- 
The view taken in the Sears case on this subject appears to be sound. 
The writ is an attachment to create a lien, and rule 11, in adopting 
the State law as to the création of the lien, adopts the state law as to 
the mode of service. 

It is aiso nrged that the service was not even such as the statute 
of Vermont required; thàt by that statute the writ must not only be 
lodged in the town clerk's office, but must be recorded there; that the 
suprême court of Vermont has held that an actual record is nepes- 
sary, and that a mère leaving for record is not suffîcient; that ru this 
case the writ was left in the town clerk's ofSce, but was not refeorded 
until after the défendant's title accrued ; and that, therefore, when 
the défendants took their conveyance, there was no valid existing 
attachment. The facts in this case, as stipulated bythe parties, are 
as follows: A oopy of the writ, and of the marshaFs return thereon, 
was lodged by him in the office of the town olerk of the town of Wind- 
sor, at the date stated in said return, October 13, 1870, and the 
indorsement of the town clerk appearing on said copy, "Eeceived Octo- 
ber 13, 1870, and filed at 10:45 o'clock a. m. Attest, John T. Fbee- 
MAN, Town Clerk," was tben made, and said copy was ever after kept 
in said office, and now there remains. It was kept in a bundle of 
papers consisting of attachments filed in said office by varions attach- 
ing officers. No record thereof was made in any book by said town 
clerk, or any of his successors, until February 9, 1881, when the 
same was recorded in the book of spécial attachments by the then 
town clerk. Said Freeman was town clerk of the town of Windsor 
for 10 or 12 years prier to 1874. During his occupancy of that 
office he did not record attachments filed in it in any book of records, 
but was accustomed totreat them as the writ in question was treated, 
making his indorsement of receipt and filing thereon, and placing 
them in said bundle of attachment papers, which were kept as part 
of the officiai papers of said town clerk's office, and remained open 
to inspection on inquiry being made for attachments. The successor 
of said Freeman procured a book in which attachments afterwards 
made were recorded, and at some time previous to said Freeman's 
incumbeucy of said office a book or books had been then kept, in 
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irhieh record had been made of attachments lodged in said office; but 
the use of said lastiméntioned book for said purpose was -wholly dis- 
oontinued at and before the time said office was assumed by said 
Freeman. 

The statute of Vermont (formerly Gen. St. c. 33, § 3T, and now 
sectiou 874 of title 11, c. id, of the Eevised Laws of 1880) pro vides 
as follows : 

" When real estate is attached, a true and attested copy of sucli attaeliment, 
witli a description of the estate attached.i shall be delivered by tbe oiHcer 
serving the same to the party whose estate is so attached, or left at his 
dwelling-house, or last and usual place of abode, and the offleer shall also leave 
a true and attested copy of such attachment, with a description of the estate 
so attached, in the office wheré by law a deed of such estate is required to be 
rècorded. [That is, the towu clerk's office in organized towns, and the county 
clerli's otBce in other cases.] If the party whose estate is attached does not 
réside in the state, a copy shall be delivered to his tenant, agent, or attorney, 
and if no snch agent, tenant, or attorney ia known, then a copy of such writ, 
with the offlcer'a return thereon, lodged in the office in which a deed of such 
estate ought, by law, to be rècorded, shall be sufflcient service," 

A separate provision (formerly Gen. St. c. 33, § 38, and now section 
875 of title 11, c. 49, of the Eevised Laws of 1880) is as follows: 

" When the copy of a writ of attachment, on which real estate is attached, 
is lodged in the office of a town or county clerk, such clerk shall enter in a 
book, to be kept for that purpose, the names of the parties, the date of the 
writ, the nature of the action, the sum demanded, and the officer's return 

thereon." 

The case cited and relied on by the défendants as holding that an 
actual record is necessary to the completion of the service of the writ 
and to the validity of an attachment under it, is that of Burchard v. 
Pair Haven, 48 Vt. 327. The Vermont statute does not use the word 
"record," but speaks only of the entry of certain specified matters in 
a book. We do not understand the suprême court of Vermont to hâve 
decided that such entry or recording is necessary to the validity of 
the service of the attachment or to the existence of the lien, if the 
requirements of section 874 are followed, and if the party objecting to 
the validity of the lien bas actual notice of the attachment, when he 
acquires his title, especially where the copy of the attachment with a 
description of the estate attached, remains on file in the proper place 
in the town clerk's office. In Burchard v. Fair Haven the copies left 
with the town clerk were lost or removed, and not rècorded, and the 
subséquent honafide grantees of the land had no notice of the attach- 
ment before the deeds to them were rècorded, The only effect at- 
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tributéd by the court to the making by the town clerk of wjiat is 
called the "record," is to give notice to those wbo wish to obtain 
information whether any landhas been attached; and the court cites 
with approval what is said in Huntington v. Gobleigh, 5 Vt. 49, that 
"if a créditer or person desirouB of purchasijig finds no suoh record 
on inquiry, be may safely attach or purchase, Tinless he bas other notice 
that an attachment bas been made. The "légal attacbment of the 
land, " as in Braley v. French, 28 Yt. 546, was regarded as baving been 
made before the reèôrding, and the question of record was regarded 
as a question of constructive notice, unneceesary where there was 
actual notice. In the présent oase, the writ^fld return were alwa^s to 
be found on fileinthe proper place in th^ town çlerk's office. .Jt-is not 
shown that any inquiry or search was msÈde in that office as tpajjy 
filing or record, or any wUance had on any absence of i^ormation 
there, and the statement in the conveyançe from the Windsor Manu- 
f acturing Company to the défendants Jon^s, SamiSon & ; Qo, of the 
premises in question, under which conveyançe flll the défendants 
claim title, is that the premises are freei frcjn-every incumbrance 
except the $10,000 mortgaige to the Windsor Savings Bank, "and 
twQ attachments, one in favor of the Steam Stonç Cutter Gonipany 
and the other in. favor of Bames and others against said Windsor 
Manuf acturing Company; and said Windsor Manuf acturing Company 
hereby engage to warrant and défend the same against ail lawfi,il 
claims, including :the .above-named attachments, except said mort- 
gage." This conveyançe was sufficient notice of the writ;^nd of the 
proceedings under it, taking the place of any constructive notice. 

It is also urged for the défendants that the title acquired under the 
plaintifif's levy does not extend to the mill pond and dam embraced 
within the premises covered by the levy, because the Ascutney Mill- 
dam Company originally owned the mill pond and dam, and the rest 
of the premises, and excepted the dam and the pond, and the land 
under the water of the pond, in the mortgages it gave, under which 
the Windsor Manuf acturing Company obtained the title which it had 
when the levy Under the writ was made, and the same title which it 
conveyed to the défendants. It is elaimed, therefore, that thëre was 
no légal title in the Windsor Manuf acturing Company to the mill 
pond and dam at the time of the levy, and so no title to tbem in the 
plaintiff. The answer to this is that the plainiiff bas aiH the title 
which the Windsor Manuf acturing Company had, and it ii àf no con- 
séquence in this suit that a Etranger oWns some land which. thé plain- 

For final decree see^osJ, 869. 



586 FEDEBAI. BBPOBTBB. 

tiff claîms to own, but tha ownership of which ia disclaimed by the 
défendants. 

The plaintiff is entitled to a decree for the équitable relief asked, 
and above indicated, vrith costs. But as to obtaining possession of tha 
premises f rom the défendants, and damages, there is a plain, adéquate, 
and complète remedy àt law, and hence, under section 723 of the Ee- 
vised Statutes, thissuit in equity cannot extend tosuch relief. An eject- 
ment suit might hâve been brought first, and the title tried, and pos- 
session and damages obtained, without the équitable relief hère asked ; 
but the faot that the equity suit was first brought does not authorize 
the overriding of the plain provision of section 723, or warrant the 
giving in the equity suit of the purely légal relief asked for. The 
statute of Vermont (Eev. Laws 1880, § 1247) authorized an action 
of djectment against a persou in possession of land by a person claim- 
ing its seizin or possession, and by section 1251, if the judgment is 
for the plaintiff, he oan recover his damages, and the seizin and pos- 
session of the landi The fact that the plaintifs title acorued under 
a writ issued by this court is of no force to authorize this court to 
gîve in this suit the légal relief asked, because that writ has been 
executed, and has passed into a title, which is now the same as any 
other légal title, for the purpose of relief at law. The case of Ward 
V. Chamberlain, ut supra, is an authority for the not decreeing posses- 
sion to the plaintiff in this suit. 

A decree will be entered in accordance with the foregoing views. 

Judge Whebleb concurs. 



MoNëtti Guardian, etc., v. Goopbb and others. 

(Oiremt Court, W, I>. Michigan, 8. B. September 28, 1882.) 

CoNTRACT— Mbntai. iNOAPAcrrT— Bdbdhiî of Proos-. 

The burden of proof is upon one alleging mental incapacity to make a valid 
contract, unless it is sliown that the party contracting was insane j?n'or to the 
date of the contract, wben the burden is shifted, and those claiming under the 
contract must prové that it was exeouted during a lucid intervaL 

Bamk— Partial Insanitt. ' 

Partial insanity, in the absence of fraud or imposition, will not aroid a con 
tract unlesa it exists with référence to the subject of it at the time of its exécu- 
tion; but in cases of fraud it maj be considered in determining whether a party 
has been imposed upon. 
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3. EXECUTBD CONTBACT. 

A contract becomes executed -wlien nothing remalng to be done by eitbei 
party, and where the transaction bas beea completed, or was completed at the 
time the contract was made. 

4. Samb— Bill Dismibsbd fob Want op Equity, 

Where a mortgage was given to secure the purchase price of personal prop- 
erty sold by défendants to the mortgageors, who were at the timeapparently, or 
Bupposed by défendants to be, of sound mind, and the contract has become ex- 
ecuted by maturity of the debt, foreclosure and sale, and deeding of the prem- 
ises, the court having no power to restore défendants to their condition before 
they parted with their property, a bill to hâve the mortgage and ail proceed- 
ings taken to foreclose it, including the deed to défendants as purchasers at 
the foreclosure sale, declared Toid, will be dismissed for want of equity. 

In Equity. Hearing on pleadings and proofs. 

J. L. Hawea and 0. W. Powera, for oomplainant. 

J. W. Breese and L. W. Wolcott, for défendants. 

WiTHEY, D. J. The bill of complaint allèges that Charlotte E. Daly 
was insane in May, 1871, — not compétent to enter into a binding con- 
tract; that sbeowned land in Kalamazoo county, Michigan, and theu 
mortgaged it to défendants to secnre the payment of promissory notes 
for $2,900, made by her and her busband to défendants for the pur- 
chase price of a steam sa\r-mill. The object of this suit is to bave 
the mortgage, and ail proceedings that bave been taken to foreclose it, 
including the sale and master's deed, given to défendants as purchas- 
ers at a foreclosure sale, declared void. The mortgage was fore- 
closed in 1874; the sale under the decree was in November. Daly 
and wife were personally served, in the foreclosure suit, with subpœna, 
but failed to appear and défend. In January, 1875, McNett was 
appointed guardian of Mrs. Daly, on the application of her busband, 
by the probate court of Kala;:pazoo county. The answer dénies the 
alleged insanity of Charlotte E. Daly, and ail knowledge and infor- 
mation of any claim or prêteuse that she was iasane at the time the 
mortgage was executed, or at any time anterior to the foreclosure of 
the mortgage. It allèges that James W. Daly, busband of Charlotte, 
purchased from défendants a steam saw-mill for the price of $2,900, 
about the time the mortgage was given, and that the sale to Daly was 
made upon the nnderstanding and f aith that he would secure the 
purchase price by a mortgage upon the land in question ; that at the 
time of the arrangement and sale of the mill they supposed the title 
to the land was in James W. Daly, butproved to be inhis wife. They 
would not bave sold the mill to Daly on crédit without security. 

The burden of proof rests on oomplainant to show that Mrs. Daly 
was not compétent, mentally, to bind herself by contract on th« 
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eighteentli day of May, 1871. ^ If once shown that she was generally 
ijiiaûe prior to that date, the.burden would be changed, and défend- 
ants be put to show that the mortgage was executed during a lucid 
interval. 4 Cow. 207; 1 T. B. Mon. 264. The witnesses who hâve 
testified are those who hâve known Mrs. Daly more or less inti- 
mately; two of her children, and two physicians who hâve been 
called to attend upon her or some of her f aniily. Attention will be 
called to some of the testimouy, whioh exhibits the character of évi- 
dence as to Mrs. Daly *s mental condition. Mrs. Higgins, a neigh- 
bor, observed a change in Mrs. Daly's mental condition about 1866 
or 1867. It took the form of melancholy — a disposition to be alone; 
talking to herself, and reluctance to tàlk with others. In 1877 Mrs. 
Daly grew worse, talked to herself much, and acted as if seeking to 
drive some invisible person or object away from her; would strike 
ai and tàlk as if some person were présent. Mrs. Higgins noticed 
more or- less of the same peouliarities up to 1876. Mrs. Daly's two 
sons testify to much the same, and add that she poured water on 
her head and person frequently. 

In 1869 Mrs. Daly Was ill with malarial fever. One of the sons 
testifies that it lasted about three months, but the attending 
physiciaii' limits the period to less than two weeks. A sister- 
in-law, residing at Riéhland, about 10 miles from Kalamazoo, 
wh'ere the Dalys resided in 1869 and 1870 and a part of 1871, 
also subséquent to 1872, who frequently saw Mrs. Daly, never ob- 
served anything pecùliar in her mental condition un til the time of 
her lever, in 1869. Mrs. Daly was at one time a believer in sjjirit- 
ualism, so-called, and it was noticed that she muttered and talked 
to herself a good deâï; Dr. Stillwell made professional calls at Mrs. 
Daly's in 1869, 1870, 1871, 1873, atid 1874. He attended Mrs. Daly 
id 186S, during a severe attack of malarial fever, aecompanied with 
congestiVe chills,- and somô aental disturbance. At the oldse of 
about two weeks she was reoovered în bodily health, but the nàéntal 
disturbance remairied to some estent, thoUgh fihe was much im- 
proved in that reëpeet. The doctor at first attributed Mrs. Daly's 
mental condition entirely 'to the severiiy of the f évier. (Having 
learned ttat she rèâd'ând studïed thé silbject of spirituàlism, ahd 
had attended : spiritual meetings, so called, he was of opinion that 
thèse things côntributèd to her mental disturbance. 

Dr. Sftillwell, in 1870; attended a sick child of Mrs. Daly's, and 
tben observed that she muttered and talked to herself as she hàd done 
in;1809. He observed the same thing in the subséquent years that he 
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saw her, but noticed no other peculiarity to indicate mental dérange- 
ment. On the occasion of his first visit to the child he prescribed a 
medicine, and gave the directions for administering it to Mrs. Daly, 
which she appeared to reoeive with proper understanding, ànd at his 
next visit was satisfied his directions hàd been followed, from the con- 
dition of the patient. Other testimony is of the same import as that 
referred to, to establish complainant's case. 

On the other hand, it appears that Mrs. Daly was placed ùnder no 
restraint by her husband or family, but permitted and was accus- 
tomed to go when and where she pleased alone and without supervis- 
ion. She attended to her household affairs, was left in charge of the 
house and of her children in the absence of her husband, and à'tterided 
to her own shopping. She appears to hâve been treated by'het fam- 
ily as in every way compétent to look after her household and family 
affairs, and wbatever else concerned her. In the spring of 1871, 
about the time the mortgage was given, Daly moved with his faihily 
to Clyde, in an adjoining county, where he was éngaged, with àper- 
son by the name of Mann, in the manufactura of lumber for mofethan 
a year. The business was carried on in the name of Daly & Mann, 
Mrs. Daly and not Mr. Daly being a member of the firm. Mann 
lived in the same house with the Dalys, who kept boarders. He says 
Mrs. Daly at times, when alone at her work, would laugh, talk, 'and 
use profane language, — the only peculiarity he noticed in référence to 
her. She had charge of the work in the house, and seems to havè 
occupied herself with the duties of the household. The notary who 
tookthe acknowledgement of Mr. and Mrs. Daly to the exécution oî 
the mortgage visited Mrs. Daly for that purpose, at her hOme in Kal- 
amazoo, and was thereâbout 15 minutes. Saw flothing indicating 
any mental disturbance; she acted like a sahe'person. 

General insanity bas not been proved. If there was habituai de- 
rangement it was partial, and not shown to be of a character'to affect 
Mrs. Daly's mental capacity to transact businésk understàrudingly. 
If her condition was otherwise it is not proved. Mrs. Dalj' exhibits 
partial mental dérangement; more or less mental delusi6n,'exhibitiiig 
itself under ia single phase; halluciûation on the subject of spirittial 
influences and manifestations. The degree of mental de^angôrnènt 
which will render a person incapable 6t entering into à'contràcthâs 
been the subject of fréquent judicial décisions. ' Contracts'of idiots, 
lunatics, and persons non compus are liïvalid. ' In Jd'ckson y. King, à 
Cow. 207, a Içading Atoérican case, it' "wais declared that a persoM, ia 
non compus only when he has wholly lost hiJB understaiiding, for tïif 
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common law has drawn no Une to show what degree of intellect is 
necessary to uphold a deed or contract. Mère weakness of under- 
standing is not of itself any objection in law to the validity of a con- 
tract, in tbe absence of fraud. Otfaer judgments state the rule in a 
somewhat modified form. The real in<juiry is whether the party had 
the ability to comprehend, in a reasonable manner, the nature of the 
affair in which he participated. If fraud has been practiced on a per- 
Bon of weak or impaired intellect, the présence of fraud introduces 
other principles of décision. 23 N. J. Eq. 609. There must be 
inabUity to know what the act is to which the contract relates. 1 
Whart. & S. Med. Jur. § 2. 

So long as one possesses requisite mental faculties to transact ra- 
tionally the ordinary affairs of life, his contracts will be valid. 84 
ni. 371; 40 111. 188; 52 Me. 805. He must hâve sufficient intel- 
lectual capacity to know what he is doing. It is not necessary to 
bave sa|£icient discernment to transact business with prudence and 
discrétion. A person must be able to understand what he is about. 
25 N. Y. 1; lOInd. 185. Partial insanity will not avoid a contract un- 
lessit exista with référence to the subject of it, although it may be 
considered in determining whether the party has been imposed upon. 
40 lowa, 90; 6 Moore, P. G. 841; 73 111. 269; 58 Me. 453, 459. In 
the last case it is said hallucination is not per se insanity. It does 
not necessarily avoid a contract. It may exist as to matters in no 
way affeoting the capacity to contract. Worcester adopts the méd- 
icinal définition of hallucination, — a morbid error in one or more 
sensés, etc. "The party olaiming to avoid a contract, by reason or 
temporary hallucination or delusion, must show its existence at the 
time of the contract eought to be avoided for such cause, and that 
it was of a character affecting his capacity to make the contract. " 

If the mind of Mrs. Daly was laboring under hallucination for 
years, or permanently, and if she was insane, it would be gênerai of 
partial, according to the nature and extent of the malady. 58 Me. 
and 23 N. J. Eq. supra; 73 111. 269; Notes to Jackson v. King, 15 
Am. Dec. 361, 364. 

The mortgage has become an exeouted contract. A contract be- 
comes an executed one when nothing remains to be donc by either 
party, and where the transaction has been completed, or was com- 
pleted at the time the contract was made. 1 Bouv. Law Dict. 356. 
The mortgage was given to Becufe the purchase price of personal 
property sold by défendants to Daly on crédit, and upon the faith 
and understanding that payment was to be secured by this mortgage. 
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The debt bas matured, the premises hâve been sold under a foreclos- 
ure decree, and deeded to défendants. The mortgage was made by 
persons apparently, or suppoeed by défendants to be, of sound mind. 
There is no power in the court to restore défendants to their condi- 
tion before they parted with their property to Daly. 

Let decree be entered dismissing the bill of complaint for want of 
equity, and for payment by complainant of the costs of the soit. 



Habbis V. Union Paoifio E. Co. 

(Circuit Court, D. Colorado. Jùne, 1882.) 

1. Nbousencb Dbfin'bd. 

Négligence is the want of that care and prudence which a man of ordinary 
intelligence would exercise under ail the circumstances of the casû. 

2. Bame— BuBDBN OF Peoop — ^Pboximatb Cause. 

Négligence is a question of faç.t to be found by the jury, and in or^er to re- 
cover, the plaintifl must establish by a fair prépondérance of proof that the dé- 
fendent was guilty of négligence, and that the injury complainëd of was lie 
natural and ordinary resuit of suçh négligence, àhd that the négligence was 
the proximate cause of the injury which a reasonably prudent and cautions 
person ought to hâve apprehended might resuit from the act which he 
did. 

3. Same — Raxlboad Compant toKbbp Tbacks Cleab. ' 

While a railroad company ig bound to use great care in order to keep'its 
tracks clear for the Si\fety of its passengers, and for its employés, it is not re- 
sponsible for the unlawful act of some third party in'plaçing obstructioijs upon 
the track without its knowledge or consent, unless it bë in a case where it had 
by its conduct done some act which it might reasoaahly hâve anticipa ted would 
lead to the placing of the obstruction upon the track. 

4. Bame — Measube of Damages. 

In determining the amount of damages, the jury should consider the pain and 
sufEering to which plaintifl bas beén subjected, both mental and physicàl, the 
loss of time and loss of wages which bas resulted from his injury,' the nature 
and extentof his. physical injuries, their eiïect upon liis ability to earn hisliv- 
ing since the accident as compared with his ability to do so before, and the 
probable effect of those injuries upon his future bealth and stréngth. ' Under 
ail thèse circumstances, and in viéw of âll thèse facts, they should estimate the 
damages, and give him such auiti as they think will be areasonable, aot,an 
unreasonable, compensation. 

E. L. Johnson, for plaintiff. ' 

WiUard Teîler, for défendant. 

McCbart, C. 3.,{chargingjur!f.) It is your province ahd dtity to dé- 
termine the facts of this case in the light of the évidence which yôù 
hâve heard, and of the laWi which the court will now statè tb yoù. The 
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plaintîff sues the def endaait to recover damages upon the ground that 
he bas beeii iujured in his persou by reasou of the négligence of tbe 
défendant, the Union Pacific Eailway Company. 

Tou will observe, therefore, gentlemen, that the question which lies 
at the foundation of this suit, and whioh you muât décide as a ques- 
tion of fact, is a question of négligence. If the plaintiff bas failed to 
establisb, by à fair prépondérance of the proof, that bis injury was 
tbe resuit of the négligence of tbe défendant, he cannot recover ; but 
if he bas established that fact by a prépondérance of évidence, he may 
recover. 

Négligence is the want of that care and prudence which a man of 
ordinary intelligence would exercise under ail the circumstances of 
tbe given case. You may consider the question of négligence in this 
light: Whether a man of ordinary care and prudence would bave 
done the acts which are sbown by tbe évidence to bave been done by 
tbe défendant railway Company, and of which this plaintiff complains. 
You must be satisfied that tbe défendant company was négligent, and 
also that the plaintiff's injury was the resuit of that négligence, or, 
as the law puts it, that the négligence was the proximate cause of the 
injury. It may be well to explain to you what is meant by the term 
"proximate cause ;" and I think, perbaps, as good a définition^ as I 
can give you is this: that the injury must bave been tbe natural and 
ordinary resuit of the cause; or, in other words, the question hère 
may be stated to be whether a reasonably prudent and cautions per- 
son ought to bave apprehénded that the injury» might resuit from the 
act which was done. Now, in this case the proof shows, and about 
that there is no dispute, that a "push car" was left near the track by 
one of tbe employés pf tbe défendant, and that it was not locked or 
secured in any way to prevent its being plaoed upon the track. It 
was, however, placed upon the track, and by whom we are not ad- 
vised. It is not to be presumed that it was done with the knowledge 
or consent of tbe défendant. If that were so, it would be inoumbent 
upon the plaintiff to establisb it by proof. So that we may take it 
to be established that it was placed upon the track by some third 
person, by some outside party, and the question for you to détermine 
is, whether the leaving that push car in that position was an act of 
négligence. In order to détermine that question you must consider 
ail the facts and circumstances of the case, and, in the light of such 
knowledge as you bave, which is common knowledge to everyhody, 
you wiU décide whether tbe railroad company was bound to anticipate 
that tbe push car might be placed upon tbe track, and tbat injury 
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might therefore resuit to some person passîng on a train. If it had 
been some other article besides a push car there might be no question 
about it; as, for example, if it had been a common road wagon which 
had been left by the side of the track, or if a pije of lumber had been 
left there, or a lot of railroad ties, we -would ail understand at once 
that the railroad company could not expect and could not be required 
to antieipate that somebody would corne along and place one of thèse 
things upon the track. The question is, whether a différent rule 
applies where the article is a "push car." While the company is bound 
to use great care in order to keep ita track clear for the safety of its 
passengers and for the safety of its employas, it is not: r^sponsible 
for the unlawful act of some third party in placing obstructions upon 
the track without its knowledge, or consent, unless it be in a case 
where it had by ito çonduçt done some act which it might reasonably 
hâve anticipated .wojald lead to the placing of the obstruction upon 
the track. ,,. 

It is insisted, by counsel for the plaintiff hère that there is a well- 
known disposition among men to place such an article as, a push car 
upon the track, when they find it by the side of the track. . There is 
no such disposition with regard to the other articles of which I hare 
sppken; but with regard to an article of this character it is for you 
to say whether there is such a well-known disposition among men as 
is claimed by the counsel for the plaintiff. If that be a f act so well 
known that it is a matter of gênerai understanding and gênerai 
knowledge, then the défendant was bound to take notice of it, and to 
act upon it. And so you will come to the question whether, when 
the push car was left in that position, the railroad company was 
bound to know, bound to antieipate, that it might be placed upon the 
track, and thereby that some one might be injured. 

The rule with regard to the négligence of fellow-servants, to which 
some référence bas been made, I think bas little, if anything, to do 
with the case, There is, I suppose, very little question that the com- 
pany hère either had no rule requiring a push-car to be locked, or 
that, if they had such a rule, that it was not observed; in other 
words, there was no rule or practice of the company that required the 
foreman of this division to lock bis car. He left it by the side of the 
track, as I apprehend you will bave no difiQoulty in determining, upon 
the évidence, in accordance with the usual cuatom in such cases upon 
that road. Now, if there was.negligence at ail, under such circum- 
stanoes as that, it was the négligence of the company in not having 
v.lS.no.ll— 38 
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some rule requiring the locking of cars when left by the side of the 
track, and that is the question for yoa to détermine. It is true, as 
counsel for the défendant has stated in discussing this question of 
proximate cause, that if there is any intermediate indépendant cause 
to which the injury can be attributed, then the company is not liable. 
But that is but another way of stating the rule that I hâve already 
stated, because, if the company was bound to antieipate that there 
was danger that this car would be placed upon the track, then the 
placing of the car upon the track by some intermediate agency was 
not an independent cause, but was only one of the causes included in 
the chain of causes which resulted in the injury. So that we must 
corne back in the end to the question which I hâve already stated to 
you, whether the leaving of that car in that place was of itself an act 
of négligence; and it was not an act of négligence unless the company 
was bound to apprehend that it might be placed upon the track, and 
might cause an injury. In determining this question you are to con- 
fiider ail the f acts and circumstances as they are developed before you 
in testimony. You may consider the weight and construction of the 
car, its distance from the track, the statute of this state against plac- 
ing obstructions upon the track, under heavy penalties, the custom 
with regard to manner of taking care of such cars when not in use, 
ànd the fact, if it is established, that from Golden to Denver is down 
grade, as well as ail other facts and circumstances developed in évi- 
dence before you. And if, upon a considération of ail the évidence, 
you conclude that the défendant was guilty of négligence in leaving the 
push car by the side of the track, and that that négligence resulted 
as the proximate cause in the injury of the plaintiff, then he is enti- 
tled to recover; but if you find either of thèse questions against him, 
he is not entitled to recover. 

If you find for the plaintiflf, you will then come to the question of 
damages. In determining that you will consider the pain and suffer- 
ing to which he has been subjected, both mental and physical, the 
loas of time and loss of wages which has resulted from his injury, the 
nature and extent of his physical injuries, their effeot upon his abil- 
ity to earn his living since the accident as compared with his abUity 
to do so before, and the probable eflFect of those injuries upon hia 
future health and strength. Under ail thèse circumstances, and in 
view of ail thèse fabts, you will estimate the damages, and givè him 
such sum as you think wili be a reasonable, ûot an unreasonable, 
«ompensation. 
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You bave nothing to do, gentlemen, with the fact that this case bas 
once been tried in this court, or with wbat some otber jury may bave 
determined about it. You are to consider it upon the évidence ad- 
duced before yon npou this triai, and upon the instructioiia wbioh I 
bave now given ^oo. 



AuEBioAN WiMS Co. V. Bbasheb Bros. 

{Cireuit Court, D. Colorado. July 24, 1882.) 

L Hatbbul Issob— New Tbial. 

Where wine was sold to défendants, who were regular wine merchants, 
apon représentations made by the agent of plaintiSs that such wine liad a 
large sale in the re^on covered by defendant's trade, an issue as to the truth 
or falsity of such représentations, submitted to a Jury uplon a suit on an ac- 
cepted draft drawn for the flrst installment of such wine delivered to défend- 
ant by plaintifls, is a material issue, and the submission to . the jury is not 
ground for a new trial. 

2. Samb— Waivbb— Objbotiok hot Made as PrBsr Tbiai.. 

Where an issue is tendered as to the quality of the article sold upon the 
représentation of the agent of the plaintiSs that it was of good quality and 
readily salable, and the plaintifls go to trial upon such issue, and the jury dis- 
agree after a jury is impaneled for another trial, althougb as a matter of law 
there may be some doubt as to whether such an issue ought to be submitted to 
a Jury upon a question of fraud and deceit in respect to the sale <A such article, 
the plaintifls must be held to hâve waived any right to object to such issue. 

3. CONTEACT— ReSCIBBIOU— CONDITIOHS PRECEDENT— PaET ExECUMOK. 

Where a contract has been induced by fraud, it is not necessary that the party 
seeking to rescind the contract should absolutely tender what he bas received 
on account of the contract. But it is necessary that he should giye notice of his 
intention to rescind, that he will not abide by the contract, and it is necessary 
that, Upon the trial, he should be in a situation to put the other party in the 
situation in which he was at the time of the discorery of the fraud. That the 
contract is partly ezecuted at the time of the discovery of the fraud wiU not, iiï 
itself , prevent a rescission, uniess it may be that it has gone so far that the sub- 
Ject-matter of the contract, or the greater partof it, has disappeared. 

4. BiAiiB— Verdict Sitbtaibed oh CoironioiiB Imfobed. 

In this case, the Jury having found a verdict against tho plaintifls, and in 
favor of défendants, allowing them damages for their expenses for freight, 
storage, etc., on the wine, it was made a condition of sustaining the verdict 
that the amount actually received by défendants from the sale of a part of the 
wine be deducted from the amount of such verdict. 

Motion for New Trial. 

J. W. Homor and J, A. Bentley, for plaîntiff. 
CliarleB é DiUon, for défendants. 

EAiiUBsrr, D. 3., ^oraUy.) Tbe Amerîoan "Wine Company, a cor* 
poration doing business in St. Louis, Missouri, bxought suit against 
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Brasher Brothers, a firm of this city, upon an accepted draft of 
$1,360. The défendants, in their answer, admitted the exécution of 
the draft, and averred that it was given upon the sale to them of a 
hundred ôases of wine. In that sale certain misrepresentations were 
made by the agent of the plaintiff as to the quality of the wine, and 
the demand for it in this state and in the territory of New Mexico. 
The agent of the plaintiff represented that the wine was as good as for- 
eign champagnes, which was untrue, and also that it was well known 
to the trade of this state and in New Mexico, and that there was a 
large trade for the wine in this région of country, and that also was 
untrue. A great many matters were set up in the answer relating to 
the negotiation between the parties, and oorrespondence between 
them; what tpok place between them from time to time in référence 
to this purchase ; and the plaintiff made a motion to strike out some 
parts of the answer as irrelevant and immateïial, and that motion 
■^as sustained'as to ail, excepting one clause of the answer, and that 
clause- reads as folio ws : 

" Thèse défendants aver that, after they received the said 100 cases of said 
wine, they advertised tha saine extensively in the newspapers of the state of Col- 
orado, and by circulars and traveling agents, stating that they were the sole and 
exclusive agents for the sale of said wine. at créât expense, to-wit. the ex- 
pansé of $600." 

The answer set np that it was a part of the contract between thèse 
parties that the défendants were to make an effort to seU this wine, — 
"to push it," as they expressed it, — and this clause was stating one 
of the efforts which they made in fulfillment of their agreémént. 
The motion was overruled as to that clause, but otherwise sustained, 
s(j\ithat ail objections which were made to the answer, except as to 
this clause which I hâve mentionod, were sustained. ■ I state this to 
show that the plaintiff accepted the issues that were taken as to the 
quality of this wine, and as to the tirade which existed for it in this 
country.-! The cause was tried before a jury last year. That jury 
disagreed, and were discharged whèn they found that they' were un- 
able to agrée. At this term the cause came on for trial upon the 
same issues, nothing being said as.to their materiality ; but when we 
came to the trial, and a jury was impaneled and in the box, objec- 
tion was made that the issues were immaterial. That objection was 
overruled, and parties piroceeded with their évidence. . The case was 
submitted to the jury upon the évidence. They found a verdict jÉor 
the défendants, assessing damages against the plaintiff in tïie supa of 
$323. Theolîjection that thèse issues were not material is rehewed 



AMBBICAN WINE CO. V. BB^kBHEB. 597 

by motion for a new trial. That is the matter ^hich we hâve under 
considération at this time. 

As to the principal question, onè npon which most of the testimony 
was offered, and whieh was décisive of the vchole matter, I hâve nO 
doubt that it was a material issue, to be determined by the jury upon 
the trial of the case, whether there was a trade existing in this eountry 
at the time of the sale ; whether the agent of the plaintiff represented 
that there was such trade. It seems to me there can be no ques- 
tion that that was a material matter, and had some influence on the 
parties in making the contract. This wine was bought for sale. 
Défendants were merchants or traders, and they bought this to be 
sold again, as the agent of the plaintiff well knew; and whether there 
was any demand for it in the eountry was a very material matter for 
considération. In purchasing this quantity of wine (I should hâve 
said that the contract was for a car-load of wine — -it was to be deliv- 
ered in lots of 100 cases each, and this was the first installment of 
the entire quantity^) the défendants were new in the business hère. 
They had recently come hère from Canon City, where they had for some 
time carried on business, but in a much smaller way than they pro- 
posed to conduct it hère, and, in their purchase of so large a quantity 
of this merchandise, it was certainly an important question for them 
what disposition they could make of it; whether they could find sale 
for it. 

As to the other question, as to the quality of the wine, there is 
really very considérable room for doubt whether, as matter of law, a 
man who deals in wine ehall be allowed to say that he does not know 
its quality, as compared with other wines in the market. It is a 
matter whieh can be tested by the use of the article, and apparently 
by a verylittle use of it. I say, as an original question, that would 
be very doubtful; and, upon the évidence hère, many witnesses, tes- 
tified that this wine was of good quality for American wina; and 
others, that it was not. I Should say that there is room for doubt 
whether it is an issue that ought to be submitted to the jury upon a 
question of fraud and deceit in respect to the sale of the article. But 
it must be remembered that the plaintiff aocepted this issue without 
objection when it was tenderôdtoihiiù. Hé made no objection what- 
ever to that part of the answer; he inàde objection, as I hâve stated, 
to some other parts — the correspondenee between parties — what took 
place between them; but as to this part of the answer he said 
nothing, and accepted it; feplied to it. He not only aceepted it 
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theu, but throughout oue trial, and after we had had a jury to dis- 
agree npou the question, which occasioned considérable expease to 
the parties and the govemment in respect to tbe trial, and up to the 
time of another trial, and after tbe jury was impaneled for another 
trial. TJpon tbat I tbink it ought to be said that although it is a 
matter of some doubt whetber it is a question that ought to be ruled 
agaiust the défendants, as matter of law, tbat the plaintiff bas waived 
any rigbt it had to raise the question in tbis form and at this time. 
Upon tbat I bave not discovered anytbing in tbe authorities or reports 
which is directly in point; but tbere is hère something tbat is said 
by tbe suprême court of Wisconsin in respect to a doubtful averment 
in a complaint, {Potter v. Taggart, 11 N. W. Eep. 678 :) 

"The learned counsel for the respondent insista — First, that the complaint 
does not show that the appellant was injured by the alleged fraudulent repré- 
sentations and concealmeut of the respondent, and so fails to state any reason 
for a rescission of the contract; and, second, that it fails to show that he has 
returned, or offered to return, the note and mortgage to the respondent before 
the action was commenced, and in that respect, he fails to show himself in a 
position to demand his purchase money back. 

" We are inclined to hold that, after answer upon an objection for the first 
time to its sufflciency, the complaint is sufflcient in both respects. In the case 
of HazUton v. Union Bank, 32 Wis. 34-43, Justice Lyon, in delivering the 
opinion, says: 

" ' The rule is well settled that a greater latitude of presumption may be 
indulged in to sustain a complaint where the objection that it does not state 
a cause of action is taken for the ârst time at the trial, and after an issue of 
fact has been taken upon it by àuswer, thau where the same objection is taken 
by demurrer,' 

"The same rule was stated in TeetsTiomv. HvZl, 30 Wis. 162-167; HamUn 
V. Saight, 32 Wis. 238-242; Luth. Ev. Church v. Cristzau, 34 Wis. 328; John- 
son T. Ashland I/amher Co. 47 Wis. 326; Johannes v. Tozmgs, 45 Wis. 445; 
Wittmann v. Watry, Id. 493. 

"Under the rule established by the cases cited, we think the complaint suffl- 
ciently allèges that the respondent was guilty of making either a fraudulent 
représentation or a fraudaient concealment of the fact that a part of the prop- 
erty described in the mortgage had been released before the date of the sale, 
and that such fraud was injurions to the appellant." 

Tbe court tben go on to disouss the question of fraud, as alleged. 
I think what is said there is applicable to a case of this kind, where 
au issue is tendered of a doubtful obaracter, and parties corne to say 
after trial tbat tbere is an immaterial issue. 

Tbe more diffîcult question presented in tbe case, and wbiob I 
believe was fully presented at tbis trial, if not at the other, le» 
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-whether the défendants were in a position to ïeseind the contract, 
and object to the payment of the draft which they gave for the wine 
at the time that they attempted to rescind. They gave notice of their 
intention' to rescind the contract in the last days of October, 1880, 
the draft having been drawn on thé twenty-ninth day of June. Pre- 
cisely when it was accepted doea not appear ; but the notice of their 
intention to rescind was given nearly four months after the accept- 
ance of the draft, and at that time they had sold sonle 20 cases of 
the wine. In their letter they said nothing about the sale of the 2Q 
cases, stating that they held the wine sabjeot to the oxder of the 
plaintifi. Upon the letter it might be assumed that they held ail 
the wine still in their possession^ and were also ready to tum it over 
to the plaintiff and resist the payment of the draft, on the ground 
that they were misled at the time of making the purchase of plaintîff's 
agent in respect to the matters which I hâve stated. ït is contended 
that, having sold a part of the wine, they had no right then to rescind 
the contract; the situation of the parties wàs so changea that they 
could not put the plaintiff in the condition in ^hiob it was at thé 
time the draft was given, and therefore there could be no resoission 
of the contract; that whatever remedy défendants hâve must be 
by way of dimiiiishing the damages in an action for the value of the 
wine. And there are many cases which state thâ proposition in gen- 
«ral terms, that, in order to rescind, the other party must be put in 
the same situation in which he was at the time of entering into thô 
contract; that the pàrtyoffering to rescind mast restore whatever he 
bas received under the contract, and if hè is not in a situation to do 
that, he cannot rescind at ail. One case in the sëventy-âf th Illinois 
reports is very much in point on that subjeet. WolJ v. Deitzsch, 75 
111. 206. The défendant there ordered 81 gallons of Affenthaler rëd 
wine, the quality to be good. The priée agreed upon was $2.60 per 
gallon ; the défense set up, that when received, it was not good, but 
very sour, and whoUy unsalable as wine. Some 20 gallons of the 
wine were sold by appellee, and for the value of this the judgment 
was for appellants; but for the value of the residue the judgment 
was against them. 

The court go on to discuss the question as to the quality of this 
wine, and its condition at the time it was shipped to thé défendant. 
They arrive at the conclusion that the weight of évidence is to the 
effect that the' wine was according to the conttact; in ftict; several 
witnesses testified that it was of that quality, while the défendant 
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himself testified it was not good wine; that it was în bad conditioi; 
when received. But the conclusion of the court evidently is that the 
plaintiSs in the suit complied with their contract. They then go on 
to say that — 

"On appellee's own évidence, ho wever, the law is against him, and the 
instructions ought not to hâve been given without modification. The doctrine 
repeatedly announced by this court is that a party cannot afflrm a contract in 
part, and rescind it as to the residue. ïf he resciud he must do so in toto. 
He must put the opposite party in as good a condition as he was before the 
sale, by a return of thé property purchàsed, unless it is entirely worthless. 
And where a vendee has a right to object that gooda delivered are différent in 
quality from those he purchàsed, he must do so within a reasonable time, and 
before exercising acts of ownership over them. If, before objecting to tlieir 
quality, he exercises any ^ct of ownership over them, as by selling a part, 
etc., he cannot afterwards repudiate the contract, so as to whoUy det'eat the 
vendor's claim for the price." 

In that case it is obvious that, from the nature of the objection, 
the wine was of inferior quality and in bad condition when received ; 
that the défendant ought to haye discovered it as soon as he opened 
it; and that his act in disposingof some of itafter he must hâve had 
knowledge of its quality, was in affirmanee of the contract, so that 
the gênerai rulev as stated by the court, was directly applicable to 
the facts as presented. 

In this I think the facts are somewhat différent. Hère the mis- 
répresentation is alleged to hâve occurred in respect to the demand 
for the wine in Colorado and in New Mexico, and that is a matter 
which could only be determined by expérience. Défendants could 
not know whether there was a demand for this wine until they should 
for some time make some effort to sell. This certainly required some 
time, They could not discover that within a day or week, or per- 
haps a month, after they took the wine from the plaintif. That 
point was submitted to the jury directly; they were told that défend- 
ants must rescind as soon as they discovered that they had been im- 
posed upon, and it was a question for them to conside/ whether they 
had acted in time in this instance. In returning a verdict for the 
défendant, the jury must hâve decided upon the évidence that the 
notice vras given in season. In support of the verdict of the jury, 
and to the effect that the plaintiffs were not precluded from rescind- 
ing the contract by having dealt with the wine and having disposed 
of some pf it, the défendants cite 2 Parsons, Cont. 780. He says 
that; — 
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" Whcre tho right to rescind aprings from discovered fraud, there is an ex- 
ception to the rule. The defrauded party does not lose his right to rescind 
because the contraet bas been partly executed, and the parties cannot be fully 
restored to their former position." 

The authorities cited do not bear him eut. 1 hâve examined ail 
of them. lu my jndgment none of them support this conclusion. 
That is not an extraordinary thing with this author, but it seems that 
some courts bave accepted the proposition as stated. 

In Hendrickson v. Hendrickaon, 51 lowa, 68, a défendant asked the 
court to instruct the jury as foUows : 

" If you flnd from the évidence that the défendant, as part of the purchaae 
price of the team, paid a debt due from the plaintiff, and $58 (dollars) money 
due from her husband's estate, for which the same was liable, then the plain- 
tiff cannot rescind the cohtract and reclaim the property without placing the 
défendant in the same position he was before the trade was made, by repay- 
ing or offering to repay the money paid out by him, unless the défendant was 
guilty of some fraud practiced upon her, and you should flnd for the défend- 
ant; but if you fldd he praoticed fraud, she can recover without tendering 
what she received from him." 

The court say that this instruction was supported by Mr. Parsons' 
view of the law, and that it ought to bave been given. "The fore- 
going instruction is in strict accord with this authority. It should, 
therefore, bave been given." Whether they would bave declared it 
to be a correct statement of the law if the instruction had coine from 
the other side, may be somewhat doubtf ul. It will be observed that 
the défendant was stâting the law against himself , and stating it very 
t:trongly, and the court refused to give it as he stated it. The su- 
prême court say the court ought to hâve complied with his request; 
but at ail events the court seem to hâve accepted Mr. Parsons' view 
of the law, and gone a little further than he does, for, as the propo- 
sition is there given, it is to the effect that one who bas been de- 
frauded is under no obligation whatever to make restitution of what 
he bas taken, and Mr. Parsons does not state ,the proposition so 
strongly as that. 

In another case, in 32 Vt., the proposition is stated apparently 
with some care in this way: "But a defrauded party does not lose 
his right to rescind because the contraet bas been in part executed, 
and the parties cannot be fully restored to their former position, but 
he must rescind as soon as the circumstances will permit." Thatis 
the propo'sition as Mr. Parsons states it, I believe. 
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In this Wisconsin case, •which is a very late one, — decided in March 
of this year, — the proposition is stated somewhat diffèrently, and hère 
the facts were very much controverted. The authorities are exten- 
sively reviewed. It is évident that the subject received a good deal of 
attention : 

"The rule aa to the resoission of contracts, stated by Leake in his Digest of 
the Law of Contracts, is aa follows: 'The facb tliat the contract was induced 
by fraud gives the party defrauded the right, on discovering the fraud, to 
elect whether he wîll continue to treat the contract as binding, or avoid it; 
but the contract continues Valid until he has determined his élection by 
avoiding it. He must détermine hia élection to resoind by express words to 
tnat efCect, or by some uuequivocal act, under circumstances which render 
such words or act binding.' 

" The complaint in this action states that as soon as the appellant ascer- 
tained that he had been defrauded in the purchase of the note and mortgage, 
he immediately went to the respondent, 'for the purposé of demanding of 
him a retum of the $403.91 so pald by the appellant to the respondent, and 
to return to him the said hôte and mortgage; but the respondent then and 
there refused to do anything in regard to the matter, and then and there 
refused, and still does refuse, to return to plaintiff said sum, or any part 
thereof .' It is true, this allégation does not state in express words that the 
appellant offered to return the note and mortgage to the respondent; but we 
think it is fairly to be inferred, from the langilàge used, that he did make 
such offer. He says he went to the respondent for the purpose of making 
such ofCer, and to demand his money back, and that the respondent refused 
to do anything in regard to the matter, and ' then and there refused, and still 
does refuse, to retum the money, or any part thereof.' The refusai of the 
respondent to do anything about the matter, and to return the money, or any 
part thereof, clearly implies that he was requested by the appellant to do 
soraething about it, and to return the money. 

" In order to rescind a contract by a purchaser, when a ground for rescission 
exists, it is not necessary to make any fornial tender of the property held by 
the purchaser; it is suflacient to make return of the same, (see Van Trott v. 
Wïese, 36 Wis. 439^48; Mann v. Stowell, 3 Pin. 220;) and if the vendor re- 
fuses to receive the property back and retum the purchase money, or do any- 
thing except to keep what he has, no formai tender of the property is neces- 
sary. xhe right of the vendor to hâve the property formally tendered is 
waived by his refusai to accept it in advance. 

"In Wright v. Toung, 6 Wis. 127, this court say: «In this case the appel- 
lant has, from the outset, resisted the performance of the contract, and in- 
sisted that it was not binding on him. Any tender to him while occupying 
this ground of défense wonld hâve been an idle ceremony.' 

" So, in the case at bar, the respondent insists that the appellant has no 
right to rescind the contract, and refuses to return the purchase money, or 
any part thereof. By taking that position he relieves the appellant from 
making any formai tender of the note and mortgage. The appellant has 
done ail that is necessary to maintain his action when he shows that he has 
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offered to return vi^hat he had received upon the contiaot, and that the re. 
spondent had refused to receive it and return the purchaae money. The fol- 
lowing cases hold the same rule: Bank v. JTeep, 13 Wis. 209-214; Corbitt v. 
Stonemetz, 15 Wis. 186; McWilliams v. Brookena, 89 Wis. 834; Cunningham 
V. Brovm, 44 Wis. 72. 

" If the vendor in such case is ready to rescind on his part, then it becomes 
necessary for the purchaser to tender and return to the vendor ail he bas 
received under the contract. When the vendor refuses to do anything in thé 
matter, and the vendee brings his action to recover the purchase price, he 
must prove on the trial that he is In a condition to restore to the vendor 
vhat he received upon the contract, and should make restoration upon the 
trial." 

The prinoiple, I think, of that case, and of the other one in Ver- 
mont, and of many cases whieh I hâve examined, is that in case of 
fraud, where the contract has been induced by fraud, that it is not 
necessary that the party seeking to rescind the contract should abso- 
lutely tender what he has received on account of the contract. It is 
necessary that he should give notice of his intention to rescind — that 
he will not abide by the contract; and it is necessary that upon the 
trial he should be in a situation to put the other party in the situa- 
tion in which he was at the time of the discovery of the fraud. That 
the contract is partly executed at the time of the discovery of the 
fraud will not in itself prevent a rescission, unless it may be that it 
has gone so far that the subject-matter pi the contract has disap- 
peared, or the greater part of it. To illustrate that matter: if thèse 
parties had sold ail, or nearly ail, of the vrine, there could be no 
question about it ; but having sold but a small part, as relates to the 
entire quantity which they were to purchase, which was a car load, I 
think, by that act, the act being within the contemplation of the par- 
ties at the time they made the contract, they will not be precluded 
from rescinding it, and the circumstance that, at the time of notify- 
ing the plaintiff of their intention to rescind, they did not state to 
plaintiff that they had sold a portion of this wine, is not controUing; 
they did express the intention to rescind the contract, and if now 
they can put the plaintiff in substantially the position he then held, 
I think they ought to be allowed to rescind. 

Now, as to the money which was received for this wine, nothing 
was said about it at the trial. It was not mentioned to the jury in 
the charge which was given then, and it is fair to assume that it 
escaped the attention of counsel also; that they were so intent upon 
maintaining the principle issue, to recover the fuU amount of this 
draft, they gave no attention to this subject of the sale of the wine. 
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If my attention had been called to it, I should hâve asked the jury to 
allow upon the damages which they found for the défendants, if they 
found any, the value of this wine ; but nothing was said to them upon 
the subject, and the présumption iâ that they made no allo-wance 
whatever for it. 

But the matter is not beyond control. If they did not allow for 
it, we may do so at this timô. The value of that wine can be easily 
ascertained, aiid it is compétent now to deduct it from the amount 
returned by the jury. The jury hâve said in their verdict, with more 
than usual particularity, "we assess the damages, including freight 
and storage, to the amount of $323." Under the charge wbieh was 
given them, as those were the matters submitted to them, and they 
were advised with référence to the expenditures of défendants for 
advertisements in their effort to sell this wine, that they were so in- 
definite, so difficult to be determined, that they could make no account 
of them, I hâve not a doubt that the verdict was for thèse two items, 
the storage and the freight. The freight amounted, I believe, to 
something like $214. I think the value of the wine which was aold, 
to be ascertained, probably, at the rate of $13.60 per case, as that was 
the rate at which it was ail sold, is to be deducted from the allowance 
of the jury, — that is, if the défendants assent to that, — and on that 
the motion for new trial will be overruled. 

There were some other questions presented, as that one witness 
was absent at the time of the trial, and some other matters which I 
do not clearly recall, but I think them unworthy of attention, and hâve 
no disposition to comment upon them. If the défendants will deduct 
from the amount bf their damages whatever thèse 20 cases of wine 
come to, I shall be inclined to enter judgment upon the verdict. 

Défendants remitted $272 from the damages returned by the jury, 
and judgment was eutered ou the verdict. 
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Case of thb Chinese Mbbchant. 

In re Low Yam Chow. 

{Circuit Court, D. California. Beptember 6, 1882.) 

1. CHINBBB MbBCHAHT'S CeRTIFICATE of CHENBBB CtoVBRNMBNT. 

Chinese merchants who resided, on the passage of the act of congreas of May 
6, 1882, in other eouniries than China, on arriving on a vessel in a port of the 
ijnited States are not required by said act to produce certificates of the Chi- 
nese govemment establishing their character as merchants as a condition of 
their being allowed to land. Their character as such merchants can be estab- 
lished by paroi évidence. The certificate mentioned in section 6 pf that act is 
evidently designed to facilitate proof by Chinese, other than laborers, coming 
from China and degiring to enter thç United States, that they were not of the 
prohibited class. The particulars which the certificate must contain show that 
it was to be giren by the Chinese goyernment to those then residing there, as 
their place of résidence in China is to be stated. 

2. Bamb — Act of Cokgkess Conbtetjbd. 

The act of May 6, 1882, was intended to carry ont the provisions of the sup- 
plementary treaty of November, 1880, modifying the treaty of 1868 betweèn 
China and the United States, and its purpose must be held to be what the 
treaty authorized, — to put a restriction upon the émigration of laborers, includ- 
îng those skilled in any art or trade,— and not to interfère with the commercial 
relations between China and this country, by excluding Chinese merchaQts, or 
putting unnecessary and embarrassing restrictions upon their coming to this 
. country. 

3. StATUTBS — RULB OF CONSTBTJCTIOII. 

AU laws are to be so cbnstrued as to avoîd an unjust ôr absurd conohi.qion; 
and gênerai terms are to be so limited in their application as not to lead to iiî- 
justice, oppression, or an absurd conséquence. 

4. Ohinebe Mbkchant Comikg pkom China — EvrpENCB. 

Whether a Chinese merchant, teacher, etc., arriving from China and failing 
to produce the certificate required by section 6, Oould by satisfactory évidence 
of his real character overcome the presumption that he is a laborer raised by 
the absence of the certificate, and establish the right secured by the treaty to 
go and come of his own f ree 'will and accord, it is not necessary to décide in 
this case. Hoffmaiî, D. J. 

Habeas Corpus. The f acts eufficiently appear in the opinion of the 
court. 

McAllister d Bergîn, for petitioner. 

Milton Andros, for respondent. 

Philip Teare, Dist. Atty., for collector of port. 

Before Fibld, Justice, and Hoffman, D. J. 

FiELD, Justice. The petitioner is a subject of the emperor of 
China, and allèges that he is restrained of his liberty on board of the 
American steaniship Cityof Eio de Janeiro, in the port of San- Fran- 
cisco, by its captaiû, in contravention of the constitution and the 
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treaty between the United States and his country. He states in his 
pétition in substance as foUows : That he is a Chinese merchant by 
occupation, and not a Chinese laborer; that he was such merchant 
in Paru for about 10 years ; that upon the breaking out of the war 
between that country and Chili he left Paru and established him- 
self at Panama, in the republic of New Granada; that for the last five 
years he bas also been a member of the firm of Chow Kee & Co., 
marchants in San Francisco; that on the thirty-first day of July last 
he took passage at Panama on the steam-ship which arrived at 
the port of San Francisco on the seventeenth of August, and that 
its captain refuses to allow him to land, but detains him on board 
of the vessel under the elaim that his landing in the United States 
is prohibited by the act of congress of May 6, 1882, "to exécute cer- 
tain treaty stipulations relating to Chinese;" that such claim is un- 
founded ; that the petitioner bas been a merchant by occupation for 
the last 12 years, and bas never been a laborer within the mean- 
ing of the treaty. He therefere prays that a writ of habeas corpus 
be issued to the captain to produce him, and that he be discharged 
from his arrest. The writ being issued, the captain makes a return 
admitting the détention of the petitioner, and justifying it under the 
act of congress. 

On the, hearing, proof was received, against the objection of coun- 
sel, of the truth of the petitioner's averment that he is a merchant 
by occupation, and bas been such for years either in Peru or at Pan- 
ama. No attempt to impeach this évidence was made. 

Two questions are thus presented for détermination : (1) Whether 
Chinese merchants, who resided, on the passage of the act of con- 
gress, in other countries tban China, on arriving on a vessel in a 
port of the United States, are required to produce certificates of the 
Chinese govemment establishing their character as merchants, as a 
condition of their being allowed to land ; (2) whether their charac- 
ter as such merchants can be established by paroi proof. For a cor- 
rect solution of thèse questions some référence must bei had to the 
treaties between China and this country : In the fifth article of the 
one conoluded in July, 1868, generally known as "the Burlingame 
treaty," the contracting parties déclare that "they recognize the in- 
hérent and inaliénable right of man to change his home and alle- 
giance, and also the mutual advantage of the free migration and émi- 
gration of their citizens and subjects respectively from the one 
country to the other, for purposes of curiosity, of trade, or as per- 
manent résidents." In its sixth article they déclare that "citizens 
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of the United States yisitîng or residîng in Gjbina shall enjoy the 
same privilèges, immunities, or exemptions in respect to travel or 
résidence as may there be enjoyed by the citizens or subjects of the 
most favored nation; and, reciprocally, Chinese subjects visiting or 
residing in the United States shall enjoy the same privilèges, im- 
munities, and exemptions in respect to travel or résidence as may 
be enjoyed by the citizens or subjects of the most favored nation." 

While thèse articles remained in fuU force no législation by con- 
gress looking to a suspension of or restriction upon the immigration 
of Chinese, engaged.in any lawful occupation, was possible without 
a breach of faith towards China. And yet it was discovered that 
the physical characteristics and habits of the Chinese prevénted their 
assimilation with our people. Conflicts between them and our peu- 
ple, disturbing to the peace of the country, f Oillowed as a matter pf 
course, and were of fréquent occurrence. Chinese laborers, includ- 
ing in that désignation not merely those engaged in manual labor, 
but those skilled in some art or trade, in a spécial manner interfered 
iu.jnany ways with the industries and business of this state. Their 
frugal habits, the absence of families, their ability to live in narrow 
quarters without apparent injury to health, their contentment with 
small gains and the simplest fare, gave them great advantages in the 
struggle with our laborers and mechanics, who always and properly 
seek something more from their labors than suflScient for a bare liveli- 
hood, and must bave and should hâve something for the comforts of 
a home and the éducation of their children. A restriction upon the 
immigration of such laborers was therefore felt throughout this state 
to be necessary, if we would prevent the dégradation of labor and 
préserve ail the benefits of our civilization. Through the urgent and 
oonstantly-repeated appeals from the Pacific coast, the govemment 
of the United States was induced to make application to the govem- 
ment of China for- a modification of the treaty of 1868; and the sup- 
plementary treaty of November, 1880, was the resuit. The first 
article of this treaty provides that "whenever, in the opinion of the 
govemment of the United States, the coming of Chinese laborers to 
the United States, or their résidence therein, affects or threatens to 
affect the interests of that country, or to endanger the good order 
of the said country, or of any locality within the territory thereof, 
the govemment of China agrées that the govemment of the United 
States may regulate, limit, or suspend such coming or résidence, but 
may not absolutely prohibit it;" declaring at the same time that "the 
limitation or suspension shall be reasonable, and shall apply only to 
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Chineae who tnay go to the United States as lahbrers, other classes not 
being inctudedin the limitations." The second article further déclares 
that "Chinese subjects, whether proceeding to the United States as 
teachers, students, merchants, or from curiosity, together with their 
body or housekold servants, and Chinese laborers who are now in the 
United States, shall be allowed to go and corne of their own free mil 
and accord, and shall be accorded ail the rights, privilèges, immnni- 
ties, and exemptions which are accorded to the citizen» and subjects 
of the most favored nation." 

The act of May 6, 1882, was framed in supposed conformity with 
the provisions of this supplementary treaty. In the inhibitions 
which it imposes upon the immigration of Chinese there is no pur- 
pose expressed in terms to go beyond the limitations prescribed by 
the treaty. And we will not assume, in the absence of plain lan- 
guage to the contrary, that congress intended to disregard the obli- 
gations of the original treaty of 1868, which remains in'fuU force 
except as modified by the supplementary treaty of 1880. This lat- 
ter treaty only authorizes suspensive or restrictive législation with 
respect to the importation of Chinese laborers. It provides, in ex- 
press terms, as seen above, that the limitation or suspension shall 
apply only to them, "other classes not being included in the limita- 
tions." 

The act of congress déclares in its first section that after the 
expiration of 90 days from its passage, and for the period of 10 
years, "the coming of Chinese laborers to the United States" is sus- 
pended, and that during such suspension "it shall not be lawful for 
any laborer to corne, or, having so come after the expiration of said 90 
days, to remain within the United States." And its second section 
makes it a misdemeanor, punishable by fine and imprisonment, for 
the master of any vessel to knowingly bring within the United States 
on such vessel, and land or permit to be landed, any Chinese laborer 
from any foreign port or place. 

The third section excepts from thèse provisions Chinese laborers 
who were in the United States on the seventeenth of November, 
1880, or who shall hâve come before the expiration of 90 days from 
the passage of the act, and shall produce to the master of the ves- 
sel and the collecter of the port certain prescribed certificates of 
identification, containing the name, âge, occupation, last place of 
business, and physical marks or peculiarities of the laborer. 

The act, conforming to the supplementary treaty, is aimed against 
the immigration of Chinese laborers — not others. The sixth section, 
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whieh is supposée! to cover the présent case, was not intended to pro- 
hibit the coming to the United States of other classes of persons, but 
to prevent, hy a prescribed mode of proof, the évasion of the prohi- 
bition against the coming of laborers. Its language is as follows : 
"That in order to the faithful exécution of articles 1 and 2 of the 
treaty in this act before mentioned, every Chinese person other than 
a laborer, who may be entitled by said treaty and this act to corne 
within the United States, and who shall be about to corne to the 
United States, shall be identified as so entitled by the Chinese gov- 
emment in such case, such identity to be evideuced by a certificate is- 
sued under the authority of said government, which certificate shall 
be in the English language, or (if not in the English language) ac- 
companied by a translation into English, stating such right to come, 
and which certificate shall state the name, title, or officiai rank, if 
any, the âge, height, and ail physical peculiarities, former and prés- 
ent occupation or profession, and place of résidence in China of the 
person to whom the certificate is issued, and that such person is enti- 
tled, conformably to the treaty in this act mentioned, to come within 
the United States. Such certificate shall be prima facie évidence of 
the facts set forth therein, and shall be produced to the collector of 
customs, or his deputy, of the port in the district of the United States 
at which the person named therein shall arrive," 

The certificate mentione 1 in this section is evidently designed to 
facilitate proof by Chinese other than laborers, coming from China 
and desiring to euter the United States, that they are not within the 
prohibited class. It is not required as a means of restricting their 
coming. To hold that such was its object would be to impute to 
congress a purpose to disregard the stipulation of the second article 
of the new treaty, that they should be "allowed to go and come of 
their own free will and accord." Nor is it required, as a means of 
proving their character, from merchants and others not laborers 
domiciled out of China when the law was passed, and coming hère 
from such foreign jurisdietion. The particulars which the certifi- 
cate must contain show that it was to be given to those then resid- 
ing there, for their place of résidence in China is to be stated. In- 
dependently of this considération, that government could not be 
expected to give, in its certificate, the particulars mentioned of per- 
sons résident — some, perliaps, for many years — out of its jurisdietion. 
Neither the letter nor the spirit of the act calls for a construction 
imputing to congress the exaction of a condition so unreasonable. 
v.l3,no.ll— 39 
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The gênerai language of the twelfth section, "that no Chinese per- 
son shall be permitted to enter the United States by land without 
producing to the proper officer of customs the certifieate required in 
the act of Chinese persons seeking to land from a vessel," is to be 
eonstrued as applying to Buch persons as are by previous sections 
prohibited from coming, not as extending the prohibition. 

We repeat what we said in the case of Ah Tie and other Chinese 
laborers, that ail laws are to be so eonstrued as to avoid an unjust 
or an absurd conclusion; and gênerai terms are to be so limited in 
their application as not to lead to injustice, oppression, or an absurd 
conséquence. In addition to the illustrations of this rule there 
given, we may refer to two instances furnished by the décisions of 
the suprême court. A law of congress déclares that whoever will- 
fuUy obstructs or retards the carrier of the mails of the United 
States, shall be deemed guilty of a public offense and be punished 
by a fine. A mail carrier in Kentucky was arrested by the sheriff 
upon a charge of murder, and for the arrest the sheriff was indicted. 
The suprême court held that the gênerai language of the act of con- 
gress was not to be eonstrued to extend to the case ; for it could not 
be supposed that congress intended to interfère with the enforcement 
of the criminal laws of the state, in its législation to prevent un- 
necessary obstruction in the carriage of the mails. It would bave 
been absurd to hold that in order to secure the speedy transportation 
of the mails, immunity from punishment for a crime was given to 
the mail carrier. U. S. v. Kirhy, 7 Wall. 482. 

So the act of congress for the recovery of the proceeds of captured 
and abandoned proper ty during the late war required the claimant 
in the court of claims to prove that he had never given aid or corn- 
fort to the rébellion ; yet the suprême court held that one who had 
been pardoned by the président was relieved from this requirement. 
The gênerai language of the act covered his case, but as the pardon 
in légal effect blotted out the guilt of the offender, — that is, closed the 
eyes of the court so that it could not be considered as an élément in 
the détermination of his case, — the pardon was deemed to take the 
place of the proof, and relieved him from the necessity of establish- 
ing his loyalty. 

"It is not to be supposed," said the suprême court, " that congress intended, 
by the language of the act, to encroach upon any of the prérogatives of tlie 
président, and especially that benign prérogative of mercy which lies in the 
pardoning power. It is more reasonable to conclude that claimants restored 
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to thelr riglits of property by the pardon of the président were not in con- 
templation of congress in passing the act, and were not intended to be em- 
braced by the requlrement in question. Ail gênerai terms in statutes should 
be limiied in their application so as not to lead to injustice, oppression, or 
any unconstitutional opération, if that be possible. It will be presumed that 
exceptions were intended whicli would avoid results of that nature." Car- 
lisle V. U. S. 16 Wall. 153. 

Thèse cases would be sufficient to justify us in giving a construc- 
tion to the act under considération in harmony with the supplement- 
ary treaty, even were the gênerai terms used susceptible of a larger 
meaning. Its purpose will be held to be, what the treaty author- 
ized, to put a restriction upon the émigration of laborers, including 
those skilled in any trade or art, and not to interfère, by excluding 
Ohinese merchants, or putting unnecessary and embarrassing restric- 
tions upon their coming, with the commercial relations between China 
and this country. Commerce with China is of the greatest value, 
and is constantly increasing.* And it should require something 
stronger than vague inferences to justify a construction which would 
not be in harmony with that treaty, and which would tend to lessen 
that commerce. It would seem, however, from reports of the action 
of certain officers of the govemment — possessed of more zeal than 
knowledge — that it is their purpose to bring this about, and thus 
make the act as odious as possible. 

We are of opinion that the section requiring a certificate for 
Ghinese merchants coming to the United States does not apply to 
those who resided out of China on the passage of the act of congress, 
and that proof of their occupation may be made by paroi. 

It foUows that the petitioner must be discharged, and it is so 
ordered. 

♦According to the statement furnished by the Chinese consul, the value of 
of exports to China from tlie United States, and from China to the United 
States, for the year in which the Burlingame treaty was concluded, (1868,) 
amounted to $15,365,013, and for the fiscal year ending June 30, 1881, 
amounted to $27,765,409, almost doubling our commerce in 13 years. Of 
this latter amount $16,185,165 of the mercbandise passed through the port 
of San Francisco, and 70 par cent, of it was shipped by Chinese merchants. 
When the Burlingame treaty was concluded the export of flour from Califor- 
nia at the port of San Francisco amounted to about 20,000 ban-els a year. 
The export of this article has steadily increased since, until in the last year 
(1881) it amounted to 271,118 barrels, 90 per cent, of which was shipped by 
Chinese merchants. 
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HoFFMAN, D. J. The petitioner allèges that he is unlawfully re- 
strained of his liberty in contravention of the constitution of the 
United States, and of the treaty between the United States and the 
empire of China, commonly known as the Burlingame treaty; 
that he is a Chinese merchant, and not a Chinese laborer; that 
he -was a Chinese merchant at Peru for about 10 years, and that 
thereafter, upon the outbreak of war between Chili and Peru, 
he left the latter country and established himself as a merchant 
at Panama, in the republic of New Granada, where he still résides ; 
that for the last five years he has been a member of the firm of 
Kwong Sing Lung, Chow Kee & Co., merchants, in this city; that 
on the thirty-first day of July, 1882, he took passage at Panama on 
board the American steam-ship Eio de Janeiro, and arrived at this 
port on the said steam-ship on the seventeenth day of August, 1882; 
but that he is unlawfully restrained of his liberty, and not allowed to 
land by the master of said steamer, upon the claim that under pro- 
visions of the act of May 6, 1882, entitled "An act to exécute certain 
treaty stipulations relating to Chinese," he has no right to land. 
The return of the master of the steamer admits the allégations of the 
pétition as to the embarkation of this petitioner at Panama and his 
arrivai at this port, but disavows ail knowledge or information suffi- 
cient to enftble him to admit or deny the allégation of this petitioner 
that he is a Chinese merchant and not a Chinese laborer. But he 
claims that the petitioner cannot lawfully land in the United States 
by reason of the non-production by him to the colleetor of the certi- 
ficate of identification, etc., and by said act of May 6, 1882, required 
to be produced by every Chinese person other than a laborer arriv- 
ing in the United States. 

On the hearing, the truth of the allégations of the pétition was estab- 
lished beyond doubt or controversy, It appeared that the petitioner 
is, as he claims to be, a Chinese merchant residing in Panama; that 
the firm in this city, of which he is a member, is largely engaged in 
commerce, and that his object in visiting San Francisco was to make 
purchases for his establishment at Panama, and to adjust his accounts 
with his partners in this city. The proofs offered by petitioner 
were corroborated by his dress, appearance, and manners. He evi- 
dently did not belong to the class of Chinese laborers or coolies which 
the treaty and the act of congress intended to exclude; but, on the 
contrary, he belonga to a class which, by the express terms of article 
2 of the treaty, are allowed to go and come "of their own free will 
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and accord," and to enjoy "ail the rights, privilèges, immunities, and 
exemptions accorded to the citizens and subjects of the most favored 
nation." 

But it is strenuouslj' urged by the district attorney that under the 
provisions of the sixth section of this act no évidence is admissible to 
prove the petitioner not to belong to the prohibited class, except the 
IDroduction of the certifieate of identification therein required, and 
that the failure to produce such a certifieate raises a conclusive pre- 
sumption that the person so failing to produce it is a Chinese laborer. 
He even contends that an indictment against the master for landing, 
or permitting to land, a Chinese laborer would be sustained by proof 
that the person so landed did not produce to the collector the certifi- 
eate of identification required by section 6. 

The argument chiefly pressed by the district attornej^ in support of 
this construction was that to admit paroi évidence as to the charac- 
ler of the immigrant would open the door to endless évasions of the 
act, and that any Chinese laborer could procure any number of wit- 
nesses who would swear him to be a merchant, student, teacher, or 
tra vêler from curiosity, and that this testimony the United States 
would rarely be able to controvert. The suggestion is not without 
force, though the danger is, I think, exaggerated. It would not be 
easy, in ail cases, for a Chinese laborer or coolie, whom alone it was 
the intention of the act to exclude, to simulate the dress, manners, 
and gênerai appearance and bearing of the merchant, student, teacher, 
or traveler, who, in China, almost as mueh as in India, are separated 
from the eommon laboring classes by social and external différences 
which almost amount to a distinction of caste. But even if the ap- 
préhensions of the district attorney were well founded, the construc- 
tion he contends for would be inadequte to prevent the evil, unless 
we also hold that on an indictment against the master or a libel 
against the ship, the non-production of the certifieate shall be con- 
clusive évidence that the passenger landed is a laborer. For if the 
master or the claimant of the vessel be allowed to show his true char- 
acter by paroi, the door would be opened to ail the évasions of the 
law which the district attorney feare. 

Section 6 is as foUows : 

" That in order to the faithf ul exécution of articles 1 and 2 of the treaty in 
this act before mentioned, every Chinese person other than a laborer, who may 
be entitled by said treaty and this act to come within the United States, and 
wlio shall be about to coiue to the United States, shall be identifled as so en- 
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titled by the Chiuese governuient in each case, such identity to be evidenced 
by a certificate issued under the authority of said government, which certifi- 
cate shall be in the English language, or (if not in the English language) ac- 
companied by a translation into English, stating such right to corne, and 
which certiflcate shall state the name, title, or officiai rank, if any, the âge, 
height, and ail physical peculiarities, former and présent occupation or profes- 
sion, and place of résidence in China of the person to M.'honi the certiflcate is 
issued, and that such person is entitled, conformably to the treaty in this act 
mentioned, to corne within the United States. Such certiflcate shall h^ prima 
fade évidence of the fact set forth therein, and shall be produced to the col- 
lector of customa or his deputy of the port in the district of the United States 
at which the person named therein shall arrive." 

It will be observed that the terms of this section lend no support 
to the position taken by the district attorney. A certificate of iden- 
tification is, it is true, required to be produced to the collector, but it 
is not provided that the Chinese person failing to produce it shall not 
be allowed to land, muoh less that the certificate shall be the only 
proof of the right of the passenger to eome within the United States, 
and that in its absence he shall be condusively presumed to be a 
Chinese laborer, and that this presumption exists even in a criminal 
proceeding against the master for "landing, or permitting to land, a 
Chinese laborer." 

In the debates in the senate on the original bill, which contained 
provisions nearly identical with those of section 6 in the bill which 
obtained the president's approval, it was strenuously urged that to 
exact a eompliance with "the cumbersome and burdensome provis- 
ions" with regard to certificates of identification, and which are re- 
quired of the subjects of no other power, was a violation of the treaty 
which allows the permitted classes to go and corne of their own free 
will and accord, and which guaranties to them ail the rights, privi- 
lèges, immunities, and exemptions accorded to the citizens and sub- 
jects of the most favored nation. To this it was replied that the 
provisions in the bill were merely for purposes of identification; 
that they were in the interest of the classes permitted to corne; that 
it was no hardship to the permitted classes to leave it to the Chinese 
government to say who are merohants, traders, teachers, etc., and 
therefore not within the excluded class. But if the bill had declared, 
or had been supposed to déclare, by necessary implication, that no 
Chinese person unprovided with a certificate should, under any cir- 
cumstances, be allowed to land, and that its non-production should be 
conclusive évidence that the passenger was a Chinese laborer, while 
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Hs production should only be prima fade évidence of the fàetfl self 
fortb therein, the bill might bave encountered an opposition which' 
wbicb wonld bave endangered its passage. 

The circumstances of the case before us do not require a définitive 
décision of the question v?hether a Chinese marchant, teacher, etc., 
arriving from China, and failing to produce the certificate required 
by section 6, might not overcome, by satisfactory évidence of bis real 
character, tbe presumption tbat he is a laborer raised by the ab- 
sence of the certificate, and establish the right secured by the trealy 
to go and corne of his own free will and accord. The petitioner bas 
been for many years a résident of this city, of Caliao, and latterly 
of Panama. He comes to the United States on a temporary visit 
for purposes of trade. At the time of his embarkation on board an 
American vessel at Panama, the law which requires the production 
of a certificate had not gone into effect. By referring to the terms 
of section 6, which bave been cited, it will, we think, be apparent 
that the persons contemplated in its provisions are Chinese mer- 
chants, etc., coming from China to the United States, and not Chi- 
nese mèrchants coming to this country from other parts of the world. 
The certificate is to be furnished by tbe Chinese government, or 
under its authority. It must state the name, âge, beight, and ail 
physical peculiarities, former and présent occupation, and place of 
résidence in China, of tbe person to whom it is issued. How could a 
Chinese merchant who bas resided, it may be for 10 or 20 or 30 
years, in London or Calcutta or Caliao or Panama, obtain such a 
certificate? Certainly not without going to China for the purpose. 
And how, if he should revisit his country with that object, could the 
certificate state, as required, "his place of résidence in China V The 
evil which tbe treaty and the law were intended to remedy, was the 
unrestricted immigration from the teeming population of China of 
laborers, whose présence hère in overwhelming numbers was felt by 
almost ail thoughtful persons to bear with great severity upon our 
laboring classes, and to menace our interests, our safety, and even 
our civilization. But, while anxious to attain this end, an equal so- 
licitude was felt to adopt no législation which should violate the 
plighted faith of the nation, unnecessarily give offense to the Chinese 
government, or binder or impede our large and growing commerce 
with China. Congress may therefore reasonably be supposed to bave 
thought that the great object of the bill would be sufficiently attained 
by exacting certificates of identification from Chinese emigrants 
from China, from whence the great influx of laborers was feared, 
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aud from whGnce it chiefly cornes. And it may hâve advisedly re- 
frained , f rom imposing the same requirement upon Chinese mer- 
chants, etc., résidents in other countries, — a requirement which it 
would be almost impossible for them to fulfiU; nor can we supporje 
that the Chinese government would regard such an exaction, -which 
practically exeludes ail their subjects residing abroad from coming 
to the United States, as a reasonable or even honest compliance with 
the treaty stipulation which guaranties to Chinese marchants, etc., 
the right to eome and go of their own free will and accord. 

In the case before us, not only was it impossible for the petitioner 
to obtain the certificate required, but at the time he embarked on 
board an American ship at Panama no law was in opération re- 
quiring him to do so. If he is not permitted to land, it will not be 
because he bas no right to do so under the treaty, — for he bas clearly 
and indisputably shown that he does not beiong to the excluded 
claes, — but because he does not produce évidence which it was im- 
possible for him to procure, and which, when, by embarking on board 
an American ship, he came under our flag and within our juricdic- 
tion, he was not required by any law then in effect to obtain. 

We are clearly of opinion that the case is not within the provisions 
of the sixth section of the act. 

Some further observations may not be inappropriate. It is well 
known that the law under considération encountered wide-spread and 
véhément opposition. It was attacked as the servile écho of the 
clamors of the sand lot ; as fraught with danger to our commercial 
relations with China; as inconsistent with our national policy; as 
obstructing the spread of Christianity; and as violative not only of 
the treaty, but of the inhérent rights of man. It was defended as 
absolutely indispensable to the préservation of our social and political 
Systems and even to our safety. Nothing would more gratify the 
enemies of the bill than that in its practical opération it should be 
found to be unreasonable, unjust, and oppressive. If Chinese mer- 
chants coming hère from ail parts of the world are excluded because 
they fail to produce a certificate impossible for them to obtain ; if a 
merchant long résident hère, and on bis way to New York by a route 
which for a short distance passes through Canada, is to be stopped 
at Niagara bridge for want of a certificate, and on retracing hia steps 
is to be stopped at Détroit on a similar pretext, and on the ground 
that in each case he is to be regarded as coming to the United States 
from a foreign country, within the true intent and meaning of the 
treaty and the law; if a Chinese merchant similarly résident in this 
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city, and desirous of temporarily visiting British Columbia or Mexico, 
is to be refused, as it seems he must be, a certificate by the custoin- 
house autfaorities, under section 4, on the ground that he is not a 
laborer, and on his return, after a few weeks' absence, is to be pro- 
hibited from landing on the ground that he has no certificate of 
identification issued by the Chinese government under section 6 ; if, 
in thèse and similar cases, the opération of law is fourid to work 
manifest injustice, oppression, and absurdity, — its repeal cannot long 
be avert'ed. 

I am satisfied that the friends of this law do it the best service by 
giving to it a reasonable and just construction, conformable to its spirit 
and intent, and the solemn pledges of the treaty, and not one caldii- 
lated to bring it into odium and disrepute. 

See In re Quong Woo, ante, 229; In re Ah Sing, ante, 286; In re Ah 
Tie, antb, 291, aiia note. 



United States v. Hunnewell. 

[Gircuit Court, D. Massachusetts. October 18, 1882.) 

1. Leoact Ddty — AcT OF CoNGTiKss CcCnstiîued. 

Under the provisions of sections 124 and 125 of the act of congress passed 
June 30, 1864, . . 255, the legacy duty imposed thercby is raade payable ou ihe 
estâtes of those persons only whose dom.cJe at the time of tlieir deatli is in the 
Unifed States. 

2. DlSTIÎIBUTION OF ESTATE — LaWS OF DoMTCILE TO GO^TIRN. 

The act of congross does not nialce the duty payable when " the peraon pos- 
sessed of such property " dies testate, if it would not be payable if such person 
died intestare ; and if a woraan dies intestate her heir takes a distributive share 
by the intestate laws of the place of domicile of his mother at the time of her 
death. 

The United States Attovncy, for plaintiff. 

George H. Gordon, for défendant. 

Be'fore Gr.AY and Lowell, JJ. 

Geay, Justice. This is an action to recover the amount of a legacy 
duty upori American securities given by the will of the Marchioness 
de la Valette, who was at the time of her death, in 1869, a citizen of 
and residing in France, to her son, then and ever since also a résident 
of France. Her will was executed in conformity with the lav.' of 
France, and was duly provod there. A copy thereof was filed in the 
probate office of the county of Sufifolk and commonwealth of Massa- 
chusetts ; and the défendant, a citizen of Boston, was appointed by 
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the probate court of that county executor in this commonwealth, and 
accepted the trust, and as Buch executor, in the course of the same 
year, transferred to the son of the testatrix the securities in question, 
of which but a small part represented property situated in this com- 
monwealth. The question presented by the statement of facts upon 
which the case bas been submitted to our détermination is whether 
this legaoy is subject to a duty under the act of congress of June 30, 
1864, c. 255, §§ 124, 125. 

The cases cited at the bar exhibit some différence of opinion upon 
similar questions. In Great Britain it bas been determined upon 
much considération by the highest authority that an act of parlia- 
ment itoposing a legacy duty does not apply to property of a person 
whose domicile at the time of bis death is not within the realm. 
Thomson v. Advo. Gen. 12 Clark & F. 1; S. C. 4 Bell, 1. In the 
courts of North Carolina and of Missouri, on the other hand, it bas 
been beld that ail personal property -within the state is liable to such 
a duty, whether the owner's domicile at the time of bis deatb is 
within or without the state. Alvany v. Powell, 2 Jones, Eq. 51; State 
V. St. Louis County Court, 47 Mo. 594. 

But congress, in the act of 1864, bas made its intention clear that 
the legacy duty should be payable on the estâtes of those persons 
only whose domicile at the time df their death is within the United 
States. Section 124 imposes a duty on legacies or distributive shares 
arising from personal property " passing from any person possessed 
of Buch property, either by will, or by the intestate laws of any state 
or territory;" it does not make the duty payable when "the person 
poBsessed of such property" dies testate, if it would not be payable 
if such person died intestate; and if Madame de la Valette had died 
intestate, ber son would not hâve taken a distributive share "by the 
intestate laws of any state or territory," but, if at ail, by the law of 
France, the domicile of bis mother at the time of her death. And 
section 125, by requiring the executor or administrator to pay the 
amount of this duty "to the coUector or deputy collector of the dis- 
trict of which the deceased person was a résident," leads to the same 
conclusion. 

Judgment for the défendant. 

NOTE. 

Succession Tax. Tlie " succession tax " imposed by the aets of June 30, 
18Ô4, and July 13, 1866, on every " dévolution of title to real estate," was not 
a "direct tax" within the meaning of the constitution, but an " impost" or 
"excise," and was constitutional and valid. So a devise of an équitable intei- 
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est in real estate in which personal property had been investéd by the trustée 
with the assent of the devisor before making his will, was a " dévolution of 
the real estate," within the meaning of the act of June 30, 1864, and July 
13, 1866, and the devisee is liable to the "succession tax" imposed thereby in 
respect of it, if he has received its value, although in proceedings for partition 
lie has had assigned to him only personal property. " Successor " is employed 
in the act as (;he corrélative of predecessor. The subject-matter of the assess- 
inent is the dévolution of the estate, or the right to become beneflcially enti- 
tled to the same, or the income thereof, in possession or expectancy, under the 
circumstances and conditions specifled in the other parts of the sections. 
Such a tax is neither a tax on land nor a capitation exaction, (a) A tax on 
collatéral inheritances is not a tax on property, but on the privilège of suc- 
ceeding to the inheritance.(6) An inheritance may be taxed as a privilège, 
although the property may also be taxed. (c) Such duties are a charge upon 
the income of the eestui que trust under a will made before the passage of the 
statute, which bequeaths a fund to trustées " to reçoive and collect the income 
and produce thereof, and after deducting ail needful and proper costs, etc., 
to pay the residue of said income" to the beneflciary.(d) The act of 1862, 
so far as it imposes a tax in personam, imposes it on the executor or trustée, 
iind not on the legatee or eestui que trust, and no suit in personam can be 
maintained against the legatee.(e) 

Devise — Remaindee Ovee. On the first day of October, 1870, the legacy 
and succession tax was repealed, saving, by a provlso, ail provisions for levy- 
ing and coUecting taxes properly assessed, or liable to be assessed, the right to 
which had already accrued, or which hereafter may accrue, or where the right 
)iad become absolute.(/) Where property was devised before the act to one 
for life, remainder to another, and the tenant for life died after the act, the tax 
accrued on the iuterest of the remainder man at that time, as there is then a 
succession or dévolution of the title.(^) A., who died in October, 1846, devised 
his real estate to his daughter for life, remainder to her son, should he survive 
lier. She died in September, 1865. Held, that the tax was properly assessed. (/t) 
A., who died December 4, 1867, devised his real estate to his widow for her 
life, with remainder over to B. She died June 17, 1872, when B. èntered. 
Held, that an internal-revenue tax could not be legally assessed May 15, 1873, 
on B.'s succession.(i) It is not within the saving clause of the act of 1870, 
repealing the tax, although as to the remainder man it is not payable till the 
death of the life tenant.^/) A. died,leaviug ail his estate by will to an illegit- 
imate and only child, who was legitimized after A.'s death by an act of the 
législature. There were numerous collatéral hoirs. Held, that the state was 
entitled to a collatéral inheritance tax out of the estate, as this right had 

(«) Scholey v. Rew, 23 Wall. 331. Int. Rev. Rec. 268. But see May T. Slack, 16 Int. 

(i) Ëyre t. Jacob, 14 Grat. 422. See WlIUam't Rev. Rec. 134. 

Case, 3 Blana, Ch. 186; Tyson V. State, 28 Md. («•) Blake t. McCartney, 4 Cliff. 101 j S. C. 10 

677. Int. Rev. Rec. 131. 

(c) Eyre V. Jacob, 14 Grat. 422. (A) Wright V. Blakeslee, 101 U. S. 174. 

(d) Sohler v. Eldredge, 103 Mass. 318. (i) Clapp v. Mason, 94 U. S. 589 j S. 0. 23 Int. 

(e) U. S. V. Allen, 9 Ben. 164 ; S. C. 23 Int. Rev. Rev. Rec. 144. ' 

Bec. 192. (j) Clapp v. Mason, 94 U. S. 689; S. C. 23 Int. 

(/) Mason v. Clapp, 1 Holmes, 417 ; S. C. 21 Rev. Rec. 144 ; Brnne v. Smith, 13 lut. Rev. Reu. 

64 i U. S. V. N. Y. Life & T. Co. 9 Ben. 413. 
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vested on A.'s death, and before his child's righta were establîslied.(7i;) Tes- 
tator died in 1807, having by deed of settleraent conveyed to his daughter cer- 
tain real estate for life, and to her descendants in remainder. The daughter 
accelerated the succession by an amicable agreement in the state court by 
which she received absolutely one-sixth of the value of the property and the 
remainder men flve-sixths, a succession tax was properly assessed.(7) 

Devises in Trust. Property devised to trustées to pay to the testator's 
graudchildren, so much of the income thereof as they in their discrétion deem 
necessary, and at the expiration of a certain number of years to pay over the 
trust funds and proflts to testator's heirs at law, is an accumulating fund in 
the hands of individuals for the future beneiit of heirs, and under the Massa- 
chusetts statute, is taxable only to the heirs at law, and not to tlie trustées, (m) 
Land Vvas devised to plaintiff to manage and pay taxes till sold, and on 
its sale, after deducting expenses and paying certain legacies, to pay the resi- 
due to défendant. Défendant executed a quitclaim deed of the landfi to the 
lieirs of testator. Held, that the devise gave to plaintiff the légal estate, sub- 
ject to the right of défendant to enforce performance of the trust, and that 
tlie quitclaim deed couferred no title; and that the plaintiiï had no cause of 
action against the défendant, even if he had paid to thegrantees the proceeds 
without deducting the tax.(?î) A testator devised property in trust for his 
daughter for life, and after her death in trust for the use of sucli persons as 
Khe should a])point. The daughter devised the property to her brothers and 
sisters. Held, that the property passed to them by the will of their father, 
and was not liable to taxation under the act of Pennsylvania taxiug collatéral 
inheri tances. (o) A testator devised liis whole estate to executors in trust for 
legatees and devisees. The widow ref used to take under the will, but subse- 
quently, by an arrangement with the executors, approved by the orphans' court, 
accepted $80,000, which wasless than her share of the estate, andrelinquished 
her claim to the residue. Held, that she took this sum under her parainount 
title as widow, and not as a payment ont of the fund bequeathed to the exe- 
cutors in trust ; and that it was not subject to the collatéral inheritance tax.(^) 

Leqacy Tax. Personalty received by a distributee in the state from the 
eçitate of one residing abroad, is taxable in the state under a statute taxing 
property distributed " to or acaong the next of kin " of an intestate. (g) Money 
received by claimants under a will, in virtue of a compromise contract with 
ohe executor, is not a legacy or distributive share such as was liable to tax 
under the internal-revenue laws.{r) Bequests to collèges, etc., are taxable 
under the gênerai statute taxing bequests, though after being received they 
wonld be exempt under a gênerai provision exempting the property of such 
institutions.({.) 4- tax on legacies to allons is not a tax on commerce, nor is 
it an infraction of the constitutional powers of congress.(i) A legacy paya- 
ble in cash, from a fund to be raised by the sale of lands.is not subject to the 

(fc1 Galbr,iith V. Com. 14Pa. st. 253. . . (p) Commonwealth's Appea], 34 Pa. St. 201. 

{t) Brune v. Smith, 13 lut. Hev. Heo. 54. " (î) Alvany v. Powell, 2 Jones, Eq. 61. 

,(M)Hat'">wayv..i'ish, 13 Allen, 67. (r) Page T. Kives, 1 Hughes, 297. 

(n) Davan V. knglish Evang, 1». Clitirch, 53 N, (») Barringér v. Cowen. 2 Jones, Eq. 435. 

Y., ano. . W Mager v. Grima, 8 How. 490. 

,0)> Coin. v. WilliamB, is.Pa. St. 2J. . 
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tax or duty imposed upon lojacies arising from personal property. In lirait- 
iug tbe scope of tlie law to legacies arising from personal property it was in- 
tended to exempt such as were payable from the proceeds o£ real estate.(M) 
Where a testator died in 1869, leaving a will making peeuniary legacies aris- 
ing ont of Personal property, but the legatees did not become entitled to the 
benefit of the legacies until 1875, the executor became liable at the latter date 
to pay the tax, notwithstanding the intervening repealing act.(») The tax 
on a peeuniary legacy accrues on the death of the testator, though it is not 
payable until the legatee becomes entitled to the benefit of the legacy.(M!) 
A testator who died Decerober 4, 1867, bequeathed certain personal property 
to trustées, to be held by them in trust for his widow during her life, and 
on her death to lus childiren. She died June 17, 1872. Held, that the legacy 
tax upon the property was, without authority of law, assessed in April, 1873, 
as no right to the payment thereof had acciued at the date when the act 
of July 14, 1870, e. 255, (16 St. 256,) repealing the tax, took efEect.(aj) M. 
died February 23, 1870, testate, and bequeathed certain peeuniary lega- 
cies. which were paid by his executors in 1871. The act of July, 1870, re- 
pealed taxes on legacies on and after October 1, 1870, saving taxes already 
accrued. Held, that a tax was properly assessed as " accrued " upon said leg- 
acies under the saving clause contained in section 17 of the act of 1870.(y) 

Wiio Liable fok Tax. The person liable to pay a tax on a " succession" is 
the person beneflcially interested in the property, and not the trustée or executor 
in whom the légal title is vested, or to whorn a power in trust is given for the 
benefit of such person. (?) A bénéficiai interest in possession is a " succession " 
conferred by will, and is subject to a succession tax. (a) An alien, to whom a 
devise of an interest in real estate bas been made, and who has received its 
value in.proceedings for partition, is estopped to §etup, against a dernand for 
a succession tax thereon, that by the law of the state where the estate is, the 
devise is absolutely null and void.(6) No ohe can be compelled to pay a share of 
tlie succession tax due on descent of a tract of land gi-eater than his share in the 
land. (c) The provision that the interest of any suceessor in moneys arisin'g from 
the sale of real estate, under any trust, shall be deemed to be a succession charge- 
able with duty under the act, and the said duty shall be paid by the trustée, exec- 
utor, or other person having cpntrol of the f und, does not apply to sales in 
partition of lands passing by descent, and thesheriffis not such "other person 
having control " Of the funds.((i) Where property was given by will by a wife 
to her husband, a succession tax is due, notwithstanding the property was 
bought and paid for by the husband and deeded to the wife undér an understand- 
ing that she was to devise the same at her death to her husband.(e)f An estate 
lield under an adoptiug'act changing tbe nanae of the heir, and njaking her capa» 
bleof taking, etc., is subject to the collatéral inheritance act.(/). An estate pass- 
ing to a grandujother, as next of kiu, is subject to the collatéral inheritance 

(«) U. s. v. Watts, 1 Bond, 580. (z) U. S. v.Tappan, ll)BeD.284, 

(v) HclJman T. U. S. 15 Blatchf. 13; Clapp v. (a) Wright v.BlakesIee, 13 Blatchf. 419. 

Miison. 94 U.S.6S9; S.-C 23Int. Hev.Rec. 144. (6) Scholéy V, Kbw,S3 WaH.331. 

(u))Hellman v^. S. ISBlatchf. 16. ((^) Wilhelmi v.Wade, 6.5 Mo, 39. 

' (x) Mnpoii T. Siirgent, 104 U. S. 6S9 ; S. C. 23 (d) Willie mi v. -iVade, 66 Mo. 3'.».' ' 

fnt. Hev Rtc. 165. (e) Ran^om v. U. S. 8 Repqrtei-, 164. 

(y) Jay V. Siack, 16 Int. Bey. Rec. 134. '. ; (/) Sharp v. Com. 68 l'a. St.ÈÔOi' ' 
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ta,x.{g) An adopted child is not exempted by the statute from paying the col- 
latéral inheritance tax.(A) "Where the United States received a tax of 1 par 
cent, on the clear value of the estate at the time of the death of the testator 
of an estate for lif e, it satisfies the requirements of the act.(i) It is in accord- 
ance with the principles of natural justice and the spirit of the constitution 
that the tax upon such a subject should be regulated in strict proportion to 
the value of the benefit which it seeures.(j) — [Ed. 

(g-) McDoweU V. Addams, 45 Pa. St. 430. (» Eyre t. Jacob, 14 Grat. 429s See Mager t. 

(A) Corn. T. Nancrede, 32 Pa. St. 389. Grima, 3 How. 490; Williams Case, 3 Blaad, Cb. 

(t) U. S. T. New York Life Ins. & T. Co. 9 Ben. 186 ; Tjrson t. SUte, 28 Md. £77. 
413; S. C. M lut. Ber. Kec. 118. 



In re Wm. H. Blumeb & Co., Bankrupts.* 
{District Court, E. D. PeniMyltania. September 8, 1882.) 

BjLNKRTOPTCT— PABTNBKBHIP— GUARANTT BT ONH PARTNER DP FiRM OBLIGATION. 

Where, after the failure of a flrm, and while they are endeavoring to settle 
with Ihelr creditors, one partner, at the requeat of a holder of a flrm obligation, 
guaranties its payment, such guaranty is -without légal eSect and does not 
entitle the holder to prove against the separate estate of the guarantor upon a 
subséquent adjudication of bankruptcy. 

Exceptions to report of register disallowing the claîm of Ephraim 
Knauss against the separate estate of Jesse M. Line, a member of 
the firm of W. H. Blumer & Co., bankrupts. 

The testimony before the register was to the effect that after the • 
firm of W. H. Blumer & Co. had failed, and while they were endeavor- 
ing to settle with their creditors, but before any suits had been brought 
or the bankruptcy proceedings commenced, Mr. KnausB,who was the 
holder of a certificate of deposit for $1,576, issuéd by said firm in the 
course of their business as bankers, called at the place of business 
of the firm, and saw Jesse M. Line, one of the partners, who assured 
him that the claims would ail be paid. Two days afterwards Knauss 
called, with the following guaranty indorsed on the certificate, viz., 
" I guaranty the payment of the witbin certificate," and asked Mr. 
Line to sign it, which the latter did. Subsequently bankruptcy pro- 
ceedings were commenced against the firm, under which they were 
adjudicated bankrupts. Mr. Knauss then made claim against the 
separate estate of Jesse M. Line upon the guaranty. The register 
(Edwin T. Chase) was of opinion that there was no considération for 

*Reported by Frank P. Prichard, Esq., of the Philadelphia bar. 
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the guaranty, and disallowed the claim. Exceptions were filed to 
this ruling. 

W. H. Sowden, for exceptant. 

John Rupp, for other creditors. 

Bdtlee, D. J. This exception must be dismissed. Mr. Line's în- 
dorgement on tlie certificate was without any légal effect. It was in 
terms a guaranty of his own debt. As a member of the firm which 
issued the certificate, he was liable to be called upon individually to 
pay it, and his guaranty was therefore unmeaning. The créditer 
obtained no additional obligation whatever, and bas no right to par- 
ticipate in the distribution of the debtor's individaal estate at tbis 
time. 



In re Wm. H. Blomee & Co., Bankrupts.* 

(District Court, E. D. Pennsplvania. September 8, 1882.) 

BASKRnPTCT— PbiNCIPAI, AHD SubETT— ACCBPTAIfOB OF BOND FBOM SOEBTTr— 

Rétention of CiiAim against Co-Sukbties. ^ .h- 

The treasurer of a city defaulted, and the city council passed a résolution that 
the suretiés might give their individual bonds, payable in 18 months, for their 
pro rata of the balance due, but that the old bond sbould be retained and re- 
maln in full force. Five of the seven suretiés gave individual bonda in ac- 
cordance with this resolution, each for one-flfth of the debt. The other two 
suretiés were inaolvent, proceedings in bankruptcy having been commenced 
against them. MM, that their estâtes were not released by the acceptance 
of the bonds of their co-sureties, and that the city might prove against their 
estâtes for the whole debt 

Exception to report of register allowing a daim of the city of AUen- 
town against the separate estâtes of Jesse M. Line and William 
Kern, members of the firm of William H. Blumer & Co., bankrupts. 

From the report of the register (Edwin T. Chase, Esq.) it appeared 
that Jesse M. Line and William Kern, with five others, had become 
suretiés to the city of AUentown upon the officiai bond of one Jacob 
A. Blumer, treasurer, who afterwards defaulted, leaving à deflciency 
of $9,357.30 to be paid by his suretiés. Afterwards the city coun- 
cils passed a résolution reciting the concurrence of the city in a prop- 
osition of the bondsmen of said Jacob A. Blumer, and directing that 
said bondsmen should give their individual bonds for their jjro rata 
of the balance due by said defaulting ïreasurer, with suoh bondsmen 

*Reported by Frank P. Prichard, Esq., of the Philadelphia bar. 
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as Bhould be approved by the finance board, payable in 18 months, 
and "that the old bonds should be retained and remain in full force 
and virtue." Seven days before the passage of this resolution pro- 
ceedings in bankruptcy had been commenced against the firm of 
William H, Blumer & Co., of which Jesse M. Line and William Kern 
were members, and they did not give bond in accordance with the 
resolution. The remaining five sureties, however, each gave their 
individual bond to the city for one-fifth of the debt. Subsequently, 
the firm of William H. Blumer & Co. being adjudicated bankrupts, 
the city presented a claim against the separate estâtes of Jesse 
M. Line and William Kern updn the original debt. It appeared that 
the city had coUected $1,114:.68 from the estate of the defaulting 
treasurer, and that one of the sureties, who had given bis individual 
bond, had since paid $871.46 thereon. The register allowed the 
claim of the city for the $9,357.30, less the $1,114.68, received from 
the estate of the treasurer. Exceptions were filed to this report. 

P. K. Erdman and Edward Harvey, for exceptants. 

R. E. Wright, Jr., contra. 

OBoTiiEB, Di J. The question raîsed is one of construction. If the 
transaction with the five co-sureties was intended to be a discharge of 
the original obligation, no recovery can now be sustained against the 
estâtes of Line and Kern ; or if it was intended as a diacharge of the 
five co-sureties from the obligation, Line's and Kern's estâtes can 
only be looked to for two-sevenths of the deficiency. If, on the other 
hand, the transaction was intended as a conditional discharge only, 
— the obligation to remain in force until Blumer's default was made 
good, — it had no effect whatever upon the city's rights against Line 
and Kern. The rule of law applicable is plain, and no authorities 
need be cited. 

In my judgment, the latter view of the transaction is the only one 
justified by the évidence. The city was careful to reserve its rights 
nnder the original bond — stipulating in plain terms that the obligation 
flhall continue in force. Of course, if the new bonds had been paid, 
and the claim of the city had been thus satisfied, the original obliga- 
tion would hâve been discharged. But until this should be done the 
original obligation was to continue in force. Nothing has occurred 
to interfère with Messrs. Line's and Kern's right to contribution for 
what they may pay beyond their just proportions. 

The exception must therefore be dismissed. 
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Bush v. United States. 
(Circuit Court, D. Oregon. October 2, 1882.) 

1. Bill op Revibw. 

A bill of review is a proceeding in the nature of a writ of error, and it may 
be hrought to modlfy or levLTse a decreu given in a suit in equity in favor 
of the United State for errors apparent upon tlie face thereof. 

2. Samk— Bbuvice op Subpcbna ts. 

Upon a bill of review to correct à decree given in favor of the United States, 
the subpœna to appear and answer may be served on the district attorney. 

3. Qui Tam Action dnder Sections 3490-3493 op the Revised Statutbs. 

In an action brought by an, informer upon sections 3490-3493 of the lîevised 
Statutes, to recover damages and torfeitures for collecting false claims from 
the treasury, the person who sues représenta the United States therein, and 
also in ail suits and proceedings brought or taken in aid of an exécution, or to 
enforce the judgment therein, and is entitled to control the same. 

Bill of Eeview. 

George H. Williams, for plaintiffs. 

James F. Watson, for défendant. 

Deadï, D. J. On August 1, 1883, the plaintiffs filed in this court 
a bill of review, to procure, as to them, the modification of a final 
decree of this. court, given in the case No. 356 of the United States v, 
William C. Griswold and othcrs, including said plaintiffs, and signed 
and enrolled on August 12, 1881, for error apparent upon the face 
thereof. The bill of review states that on January 29, 1880, the 
amended bill was filed by the United States in the original suit, and 
sets it forth in full. From this, among other things, it appears that 
on May 27, 1877, the United States, by B. F. Dowell, informant, 
brodght an action against W. C. Griswold, under sections 3490 and 
5438 of the Eevised Statiites, to recover certain damages and forfeit- 
ures for knowingly collecting from the treasury of the United States, 
on January 11, 1879, false claims to the amount of $17,000, in which, 
on July 30, 1879, the plaintiff obtained judgment for $35,228, and 
costs and disbursements amounting to $2,821.60; that said Gris- 
wold, at the date of such judgment, was the owner of certain real 
property situated in Salem, Oregon, including the west half of lots 
1, 2, 3, and 4, of block 73, and lot 8, in block 10, which had been ille- 
gally sold and purchased by the plaintiffs herein, upon certain judg- 
ments held by them against said Griswold, eontrary to the priority 
of the United States, and asked to hâve said proceedings set asidc 
v.l3,no.l2— 4C 
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and the property sold, and the proceeds applied upon the afoiesaid 
judgment of the United States v. Griswold. 

By the final decree it was provided, so far as the plaintiffs herein 
are concerned, that the property aforesaid should be sold by the mas- 
ter of this court, and the proceeds applied, first, to the satisfaction of 
the plaintiffs' liens thereon, and the remainder, if any, upon the 
judgment of the United States. In the bill of review it is ajleged 
that the United States had no right to priority of payment out of 
this property, and therefore the decree, so far as it provides for its 
sale and the disposition of the proceeds is erroneous. On August 
2d, the subpœna issued upon the bill of review was served on Mr. 
James F. Watson, the United States district attorney, together with 
a copy of the bill, and a notice from the plaintiffs to the effect that 
the bill had been filed for the purpose, so far as they are concerned, 
of procuring a reversai of the decree of August 12, 1881, and requir- 
ing him "to appear and answer said bill on the first Monday in Sep- 
tember, 1882, or judgment thereon will be taken for the want of an 
answer." On September 4th the district attorney filed a motion to 
dismiss the bill for the reasons following: (1) That the United States 
"cannot be sued herein without its consent," and that it has not nor 
does not consent "to bemade^^a party herein ; " (2) no process has or 
can be served on the United States by which it has been or can be 
"brought as a défendant into this court;" and (3) this court neither 
has nor can acquire "jurisdiction over the United States herein." 
The motion to dismiss has been argued by counsel without any ques- 
tion being raised as to this mode of making the objection to the ju- 
risdiction of the court. 

It is well understood that the United States cannot be sued unless 
with its own consent, and that it has not given such consent except 
in a few instances, of which this is not one. U. S. v. Eckford, 6 
Wall. 487. But an auxiliary or supplemental proceeding against the 
United States, growing out of an action instituted by it, is not gen- 
erally considered a suit against the United States in that sensé. 
Therefore a writ of error to reverse a judgment obtained by the United 
States may be sued out and prosecuted by the défendant therein. 
The proceeding by this writ, though technically a new action brought 
to set aside the judgment in the old one, and it may be to recover 
what was lost by it, is nevertheless regarded from this stand-point as 
one in which the United States is not thereby brought into court to 
answer the claim of the plaintiff in error without its consent, but 
vather one by which it is continued in court for the purpose of con- 
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testing the allégations of error in an action voluntarily înstituted 
there by itself. Now, a bill of review, particularly as in this case, 
when it is brought for error in law apparent upon the face of the de- 
cree, is in the nature of a writ of error. Story, Eq. PI. § 403 
et seq. Indeed, the former h as the same scope and purpose in a 
suit in equity fchat the latter bas in an action at law, — "to procure an 
examination and altération on a reversai of a decree made upon a 
formai bill" between the same parties. Id. § 403. No case bas 
been cited by counsel in which this question bas been direetly con- 
sidered. 

U. S. V. Atherton, 102 U. S. 372, was a suit to set aside a decree 
of the district court of California confirming a claim, under the act, 
for the settlement of private land claims in that state. But this 
decree was given upon a bill of review brought by the grantee of the 
claimant against the United State four years after the court had, by 
a former and first decree, rejected the claim. No question seems to 
hâve been made as to the jurisdiction of the district court to give a 
decree upon a bill of review against the United States, and Mr. Jus- 
tice Miller, in the considération of the case, said : "It is not denied 
by counsel, nor can it well be doubted, that the district court had juris- 
diction, by bill of review, to set aside and correct the former decree." 

In the cases of the U. S. v. McLemore, 4 How. 287, and Hill v. U, 
S. 9 How. 386, it Avas held that the défendant, in a judgment obtained 
by the United States, could not maintain a suit to enjoin the latter 
from enforcing the same, upon the ground that the United States 
could not be sued without its consent. But in the subséquent case 
of Freeman v. Howe, 2 How. 460, it was held that "a bill filed on the 
equity side of the court to restrain or regulate judgments or suits at 
law in the same court, and thereby prevent injustice or an inéquita- 
ble advantage under mesne or final process, is not an original suit, but 
auxilary and dépendent, supplementary merely to the original suit 
out of which it had arisen, and is maintained without référence to 
the citizenship or résidence of the parties." 

This statement of the law seems to be in conflict with the ruling in 
the cases of the V. S. v. Lernore and Hill v. U. S. supra; for if the 
court bas jurisdiction of such auxiliary suit without référence to the 
citizenship or résidence of the parties, it must be because, having 
acquired jurisdiction of the subject-matter and the parties in the 
original suit, it does not thereafter lose it because, at some subséquent 
stage of the litigation before it, the exigency of its légal procédure 
requires the parties to change position as plaintiff and défendant. 
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And with like reason, if the court acquires jurisdiction in an action 
in which the United States is plaintif, it must retain that jurisdic- 
tion so long as the litigation may properly be continued before it 
accordîng to the usual course of procédure therein. True, the United 
States is a sovereign and cannot be sued in ifcs own courts without 
its consent, but when it elects to go into court as a suitor, it must 
submit to the usual course of procédure therein; at least, so far as 
may be necessary to enable the défendant to maintain his rights. 

A bill of review is an established mode of proceeding in a court of 
equity by which the défendant may hâve a decree given against him 
roviewed for errors upon its face by the court that pronounoed it. It 
is only a more formai mode of rehearing the case, and is an incident 
of the original suit. When called upon to answer such a bill the 
United States is not sued in any proper sensé of the term, but only 
to show why a deeree which it has obtained against the plaintiff, that 
is alleged to be erroneous and unjust, shall not be modified or re- 
versed. My conclusion is that the plaintiffs may maintain this bill 
to review the deeree against them, and the next question is, how shall 
the United States be served with the subpœna or notij&ed of the pro- 
ceeding? Being a body politic, service must be made upon some 
natural person for it. In the absence of any statuts upon the sub- 
ject, ail considérations of fitness and convenience point to the district 
attorney as the proper person. 

In Conkling's Treatise, 687, it is stated that in the case of a writ 
of error against the United States, the citation must be served upon 
"the district attorney, for the time being, of the district in which the 
judgment was rendered." 

In V. S. V. McLcmore and Hill v. U. S. supra, the district attorney 
appeared and answered, but whether in obédience to a sabpœna or 
notice, does not appear. 

In the English chancery, in the case of a bill to stay of proceedings 
at law or a cross-bill, if the plaintiff in the action at law or the orig- 
inal bill was "abroad" — beyond seas — the practice was, upon motion 
of î he plaintiff, to order service of the subpœna to be made upon the 
attorney for his absent client. 1 Smith, .Ch. 116, 605. And, ex neces- 
sitate rei, the same practice prevails in the national courts when the 
plaintiff in the action at lâw or the original bill is a non-resident of 
the state where the court is held and cannot be served personally 
therein. Conk. Treat. 181; Segee v. Thomas, 3 Blatchf. G. G. 15; 
K:im'n V. Stiirk, 1 Sawy. 550, and cases there cited. 
. But when the United States is the party to be served, it being 
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known tliafc it cannot be served personally at any place, I think the 
procesB rnay be served on its attorney at once, witliout any previous 
direction from the court. M'y conclusion is that the service of the 
subpœna to appear and answer upon the attorney for the United 
States is proper and sufficient. 

A question was made in the course of the argument as to who is 
the attorney of the United States in this case. The judgment in the 
action at law to recover the damages and forfeiture under sections 
3490-3493 of the Revised Statutes is the foundation of this litigation. 
ïhat action was brought by B. F. Dowell in the name of the United 
States, as well as for himself as it, and at his own expense. The 
statute authorizing him to bringit gave him the sole control of it, ex- 
cept that he could not dismiss it without the consent of the ]udge and 
the district attorney. In effect, this made him the représentative of 
the United States, so far as that litigation is concerned. The subsé- 
quent suit in equity to subject certain property of the défendant in 
that action to the satisfaction of the judgment therein, was an in- 
cident of such action. It was brought in the name of the United 
States, apparently by the district attorney, — at least, the bili is signed 
by him as such, — and it is not alleged therein that B, F. Dowell sues 
for hiraself and the United States, or in anywise. The bill is also 
signed by Dowell, as solicitor for the United States. 

Both Dowell and the United States are interested in the judgment 
obtained in the action at law — jue-half the principal and ail the costs 
belonging to the former. He also bas the right, I think, to institute 
and coatrol ail proper suits and proceelings in the name of the 
United States to euforce such juJgment for their joint benefit. His 
signature to the bill, as solicitor, is an assertion that he is acting as 
attorney for the United States in the premises; but being there in 
Company with, if not in subordination to that of the district attorney, 
maybe construod to ba au admission that he coasents to the United 
States conducting or joining in the conduot of tha suit by its ordinary 
attornay — the attorney for the district of Oregon. Upon this theory 
of the case ths Uuioei States has two attorneys in the suit, wherein 
the dacree is soaghi to be reviewed by this bill— the ordinary oae and 
a spesial one; and it miy be that both oughfc to be served with the 
subp.eiia. But as the district attorney must hâve come into the case 
wJh the consent of, if not at the solicitation of, Dowell, I think he 
m ly be considered, for the time being, as the attorney for both 
Dowell and the United States. 
• The motion to dismiss is not allowed. . . 
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United States v. Huff. 

(Circuit Court, W. D. Tennessee. October 2, 1882.) 

1. CuiMtNAï. Law — Rbvolt ON Stbam-Boat — Mate— Crbw — Rev. St. i§ 5359, 

53t;o. 

A statute punishing " any one of the crew oî an American vessel " for mak- 
ing revoit, or endeavoring to make revolt, on board, within the admiralty and 
maritime iurisdiction of the United States, embraces the mate and ail other 
offlcers inferior to the master. 

2. Bame— Matb Disrated or Dischahqed. 

Nor will the faot that the master displaces the mate from his position on the 
boat and discharges him, release the latter from the opération of thèse statutes 
while he remains on board, and certainly not while he isacting, or claiming to 
act, as an oflScer. Every member of the crew, while on board, is bound to 
obédience and subordination to ail proper coutrol and discipline. 

3. Same— Construction op Statutes — ApT April 30, 1790, }j 8, 12— Act 

March 3, 1835. 

The act of March 3, 1835, carried into the Revised Statutes as sections 5359- 
60, enlargea the original act of April 30, 1790, by adding distinct offenses to the 
"endeavor to make a revolt" contaiued in it. 

4. Same — Revolt — Endeavor to Make Rbvolt — Disobedience — Résistance. 

Thèse statutes do not include every case of simple passive disobedience of the 
master'B orders on the part of one of the crew, not participated in by others ; 
but do embraee every case of résistance to the free and lawful exercise of the 
master's authority, when accompanied by force, fraud, intimidation, violence, 
a eonspiracy among the crew, or concerted action in such résistance or diso- 
bedience by one of them. 

5. Same— Unlawpul Confinement of Masteh. 

An unlawful confinement of the master, under section 5359, is not restricted 
to a physical confinement of his person. If the master is prevented or re- 
strained by force, intimidation, or threata of bodily injury from the free use of 
every part of the vessel in the performance of his functions as master, U ia a 
conSnement within the meaning of thig statute. 

Criminal Informations. 

Two informations were filed against this défendant by the district 
attorney after a prelimiuary examina tion before one of the commis- 
sioners of this court. The first is drawn under section 5359 of the 
Eevised Statutes, and contains four counts, in substance as foUows : 
That the défendant on, etc., at, etc., "did endeavor to make a revolt 
on board the steam-boat Henry Lonrey, whereof one John H. Long 
was then and there master, by then and there resisting the said mas- 
ter in the free and lawful exercise of his authority and command on 
board," the défendant at the time being mate of the boat. The second 
count differs from the first only in charging an "endeavor to make a 
mutiny on board" instead of a revolt. By the third count it is charged 
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that défendant "did unlawfully confine the said master;" and in the 
Iburth that he "did solicit certain of the crew of said steam-boat 
* * * to disobey and resist the lawful orders of the said master, 
and to refuse and neglect their proper duty on board." 

The other information, containing three counts, charges violations 
of section 5360 of the Eevised Statutes. In the first count it is 
charged that défendant "did make a revolt on board said steam-boat, 
by then and there unlawfully and with force resisting the said mas- 
ter in the free and lawful exercise of his authority and command on 
board said steam-bpat. " The second count is like the first. except that 
the résistance is alleged to be "by intimidation" instead of "with 
force;" and the third charges that défendant "did make a revolt and 
mutiny on board said steam-boat, by then and there unlawfully, and 
with force and by intimidation, resisting and preventing the said mas- 
ter in the free and lawful exercise of his authority and command on 
board," etc. At the trial of those cases the following spécial verdict 
■was found by the jury in each case : 

" We, the jury in the above-entitled case, do flnd the following facts aa a 
spécial verdict: ïhat on or about the thirtieth day of April, A. D. 1882, the 
steam-boat Henry Loui-ey, which was and is an American vessel, owned by 
American citizens, was employed and engaged in commerce and navigation 
on the Mississippi river between St. Louis, Missouri, and New Orléans, Louis- 
iana, and intermediate ports; that John H. Long was master of said steam- 
boat, and that the défendant was mate thereof under a contract of monthly 
wages made at St. Louis, no time of service beiug specified nor shipping arti- 
cles signed; that in the uight of said day, on the up trip of the boat, above 
Mempliis, and between the Tennessee shore of said river and Cheek island, 
(said island being a part of the state of Tennessee,) the outside starboard barge 
of the tow of said boat struck a snag, which tore out its front end to within 
six or eight inches of the water line; that the master, mate, earpenter, watch- 
man, and others of the crew at once ran out on the tow, the mate being just 
ahead of the master, and that the master, on ascertaining the nature of the 
accident, ordered the injured barge to be swung round end for end, but the 
mate said the barge could be repaired, and that there was no need of turning 
it round ; that the master then stepped back upon the barge next to the injured 
(ine (the mate reraaining on the injured barge with some of the crew) and gave 
orders to the mate as to the handling of the lines in swinging the barge, but 
the mate did not obey the master's orders in handling the ropes. Then the 
Blaster gave the order, ' Hurry along with the lines quick,' when the mate au- 
sweied, ' We are hurrying.' The master said, 'It doesn't seem like it;' and 

the mate replied, ' You are a G — d d d liar, puppy, and low-down son of a 

b h.' Upon this insulting language passed between the two, when the 

master finally said, ' Lee, you're the d st meanest man I ever saw. l've 

tried to make a man of you, but you and I can't steam-boat together any 
longer. Come off the barges upon tbe boat and I will pay you ofE. You are 
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no longer niiite.' This the mate ref ased to do, saying lie would shoot tbe mas- 
ter or any man who attempted to remove him f rom tlie barges ; vvlieieupoti the 
master said to him, 'If notliing but fight will do you, Lee, as I am nuarmed 
and you are a bigger man than I ara, I will get you a knife and take oue my- 
self, and we will go out on the bank and eut tliis mattei- out.' 

" ïhe master then ordered the mate to give no t'urther instructions to the 
men, which he refused, and continued to give them instructions, and ordered 
the men not to obey the commands oE the master, as he (the défendant) was mate, 
and proposed to act as mate. ïhereupon the boat was landed on the east shore 
of Cheek island, when the master, having made fast tiie barges to the Viank.again 
ordered the mate to corne aboard the boat, that he might return witli him to 
Memphis and be paid ofE. This the mate stoutly refused to do, swenring that 
tiie master hadn't crew enough to take him ofEthe barges, not eveu if tlie whole 
steam-boat were a cannon; tliat he was mate of that steanirboat, and nobody 
could remove him from that position on the boat; that he intended to stay, 
and die on those barges ; and that the only way the master could get him ofl 
was to blow him ofï. Thfi mate then called upon several of the crew to come 
upon the barges with him, but the master ordered them to remain on the boat, 
which they did. The master then came to Memphis with the boat to obtain 
the assistance of the United States nuirshal, leaving one or two men in charge 
of the tow. The mate, however, called upon ditïerent men to come off the 
boat upon the barges to help guard them than the master ordered, but the 
meti obeyed the master. The master left liis boat and came to Memphis for 
assistance, because he felt it iinsafe to proceed on the voyage with che de- 
fendant on board." 

John B.Clough, Asst. U. S. Atty., for the United States. 

John T. Moss, for défendant. 

Hammoxd, D. J. Sections .5359 and 5360, under v.hicli thèse in- 
formations are drawn, p.escribe the punishment of offenses committed 
by "any one of the crew of an American vessel," etc., and it is argued 
for the défendant hère that iuasmuch as ho is charged by the plead- 
ings and shown by the spécial verdict to hâve been tke mate of the 
steam-boat at the date of the offense, he is not obnoxious to this stat- 
ute, because the mate, being an oiïicer of the boat, is not included in 
the term "crew." By title 52 of the Eevised Statutes, prescribing the 
régulations for steam-vessels, masters, chief mates, engineers, and 
pilots are required to he lieensed as officers, and penalties are 
attached for their serving without proper license. Qualifications are 
prescribed by this title for such officers, a System of examinations 
provided for ascertaining their qualification, and an oath must be 
taken before the granting of the license for the faithful and honest 
performance of duty by the licensèe, and boards of inspectors are given 
power under the statute to investigate acts of incompétence and mis- 
conduct of thèse lieensed officers. Eev. St. §§ 4438, 4452. But 
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thèse and similar provisions do not oreate any new or other offioers 
on shipboard than existed before the passage of the acts containing 
them, and a master or mate of a vessel, for instance, bas no further, 
other, or différent authority by virtue of his license, and the compli- 
ance with the régulations of sach statutes, than he would otherwise 
bave when in faot acting in such capacity on board. 

The eviîs to be preveated and punished by thèse sections of the 
Eevised Statutes against revolt and mutiny are just as great, and 
would naturally be attended with graver conséquences, when the 
offense is committed or engaged in by any of the offioers inferior to 
the master, than when the common s.eamen merely are engaged in the 
unlawful enterprise; and for obvious reasons. By the construction 
contended for, the mischiefs to be remedied by the statute would, in 
many instances, not be reached ; and while I, of course, yield to the 
doctrine that pénal statutes are to be strictly construed, yet such con- 
struction is not of necessity the most restricted one that can by any 
possibility be adopted. Schooner Industry, 1 Gall. 117. And where 
the case is within the language of the statute and the évident inten- 
tion of congresB, and the remédiai influence of the enactment, courts 
are bound to adopt such construction as will give effect to the législa- 
tive intent. But, on authority, I cannot adopt the argument of the 
défendant in this regard. The question first indirectly arose in U. S. 
v. Sharp, 1 Pet. C. C. 118, 131, decided by Justice Washington in 1815, 
which was an indictment for making a revolt and confining the mas- 
ter under the act of 1790. The défendants were shipped by an Amer- 
ican consul, on the homeward voyage of the vessel, under an act of 
congress providing passage at the expense of the United States of 
foreign seamen to a port of the United States, and the court held that 
they were within the act, although not shipped under a contraot by the 
master. 

In JJ. S. V. Savage, 5 Mason, 460, under the same act of 1790, the 
défendant was mate of the ship, and the point was directly made that 
he was not within the proyision of the act ; but Justice Story ruled 
otherwise on the trial, holding "that the mate is a seaman, and is to 
be so deemed for ail the purposes of the statute," though he reserved 
the question for further considération in case the défendant was con- 
victed; but the trial resulted in an acquittai. 

In 1838 the case of U. S. v. Wlnn, 3 Sumn. 185, was decided by 
the same learned judge, after f uU argument on motion for a new trial. 
Défendant was indicted under a section punishing " any master oi 
other officer of an American ship * * * [who] shall * * * 
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beat, wbund, or imprison any one or more of the crew of such ship 
or vessel," etc. The défendant was master, and the faets at the trial 
established an imprisonment of the chief officer or mate, and the 
only question considered in the able opinion was whether the mate 
was one of tlie crew, and, "after much délibération, " the court de- 
cided the question in the affirmative. In illustrating his argument 
in that case, Judge Story cites the statutès under which the défend- 
ant, Huff, is now being prosecuted, and uses this language : 

" Why is not an officer, uot beîng the commanding officer, to b^ deemed 
within the purview of the section? The offense wouid be even more repre- 
liensible when committed by a subordinate officer than by a common mari- 
ner. So far from there being any public or presumed policy in exempting 
such an Officer from the reach of the penalties of the section, there would 
seem to be a very strong ground for holding him within it. Why, tlien, 
should the gênerai import of the word'crew' be restricted in his favorî" See, 
also, Bailey v. Qrout, 1 Ld. Raym. 632. 

Another position taken for the défendant, in argument, is that 
after the master said to Huff, "Come off the barges upon the boat 
and I will pay you off; you are no longer mate," the défendant from 
that moment ceased to be mate, was no longer one of the crew, 
and was thenceforth bound to no obédience to the master, and there- 
fore in no event amenable to thèse statutès for anything that after- 
wards oocurred, although his conduct might otherwise render him 
guilty. The cases already cited show conclusively, to my mind, that 
the authority of the master on shipboard cannot be made to dépend 
on so unstable a foundation as the logical conclusions to which such 
an argument would lead. It is conceded hère that, under the contract 
of shipment made between the boat and the défendant, the right to 
terminate the service as mate of the steam-boat belonged equally to 
the master and to the défendant, under proper and reasonable cir- 
cumstances. This is undoubtedly true; and had the mate at the 
inception of the difficulty said, "I am no longer mate," and there- 
upon proceeded to create a revolt on board, he could not, according 
to the argument, be pnnished under thèse statates. Of course, such 
a doctrine cannot be acceded to. While any member of the crew 
remains on board, no matter in what capacity, he is bound to obédi- 
ence and subordination to ail proper control and discipline to the 
ship's officers in authority over him, and any other rule would 
entirely subvert the discipline of the ship and the management of 
its crew 
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In V. s. V. Savage, supra, this question was presented to the court, 
and in reply to the argument Judge Story says : 

"How far has the master right to displace the mate? We are of opinion 
that he has this authority absolutely, and the mate is in such case bound to 
submit. The master is the lawf ul agent of the owner for this purpose, and 
the authority is intrusted to him from motives of great public policy to secure 
due subordination on board, and to promote the vital interests of navigation 
and trade. * * * If he displac«s the mate, the latter is bound to abstain 
from ail further exercise of hisordinary authority on board the ship. * * * 
But, like every other person on board, he is bound to aubmit to ail reasonable 
commands, and to conduct himself in a quiet and inoffensive manner. Being 
no longer in office he is to be deemed a quasi passenger, and his remedy for any 
grievance lies by an appeal to the laws of his country for redress, and not by 
any attempts to avenge his wrongs, or to inflict personal chastisement on the 
master." See, also, U. S. v. Sharp, supra. 

But the principal question for détermination by the court in thèse 
cases is whether the acts and conduct of the défendant make him in 
any view guilty as charged in thèse informations. For the défendant 
it is strenuously insisted that under any, even the most unf avorable, 
view of his conduct, it cannot be held to amount to the gravity of a 
revolt, or of an endeavor to incite revolt ; while for the government it 
is contended that any act of mère disobedience of the master's orders, 
accompanied by intimidation or force, is within the statute. Section 
8 of the original act of April 30, 1790, provided that "if any seaman 
* * * shall make a revolt in the ship, every such offender shall be 
deemed, taken, and adjudged to be a pirate and félon, and being thereof 
convicted shall suffer death;" and section 12 of said act providea 
that "if any seaman shall confine the master of any ship or other ves- 
sel, or endeavor to make a revolt in such ship, such person or person* 
so offending, and being thereof convicted, shall be imprisoned not 
exceeding three years, and fined not exceeding $1,000," 1 St. at 
Large, 114, 115. 

In 1826 the suprême court of the United States, in U. S. v. Kelly, 
11 Wheat. 417, (1826,) which came before the court on a certificate 
of division on the question whether it is compétent for the court to 
give a judicial définition of an "endeavor to make a revolt," décide 
the point in the affirmative and say : "We think the offense consists 
in the endeavor of the crew of a vessel, or any one or more of them, 
to overthrow the legitimate authority of her commander, with intent 
to remove him from his command, or against his will to take posses- 
sion of the vessel by assuming the government and navigation of her, 
or bj transferring their obédience from the lawful commander to 
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Bome other person." Justice Washington delivered tlie opinion of 
the court, and was one of the judges before whom thè case was origi- 
nally tried. S. G. é Wash. G. G. 528. But in U. S. v. Haines, 5 
Mason, 272, (1829,) Mr. Justice Story, who, as one of the justices of 
the suprême court concurred in the above définition, in reply to the 
argument of defendant's counsel uses this language : "In truth, I con- 
sider the définition given by the suprême court not to hâve been de- 
signed to hâve more than an affirmative opération ; that is, to dé- 
clare that Buch acts would amount to an offense, and not negatively, 
that none others would." 

■ By the act of March 3, 1835, (4 St. at Large, 775, 776,) entitled 
"An act in amendment of the acts for the punishment of offenses 
against the United States," thè provisions composing sections 5359 
and 5360 of the Eevised Statutes were enactcd, which are as foUows: 

"Sec. 5359. If any one of tlie erew of any American vessel, on tlie higli 
seas or other waters within the admiralty and maritime jurisdietion of the 
United States, endeavors to malvc a revolt or mutiny on Xxrdvd such vessel; 
or combines, conspires, or confederates with any other person on board to make 
such revolt or mutiny; or solioits, incites, or stirs up any otberof thecrew to 
disobey or resist the lawful orders of tlie master or other oflicer of such ves- 
sel, or to refuse or negleet their proper duty on board thereof, or to betray 
their proper trust; or assembles with others in a tumiiltuous or miitinous 
manner; or makes a riot on board thereof; or unlawfully confines the master 
or other commanding officer thereof, — he shall be punished by a fine of not 
more tban $1,000, or by imprisonmeiit not more than five years, or by both 
such fine and imprisonment. 

" Sec. 5860. If any one of the erew of an American vessel on tlie high seas, 
or on any other waters within tlie admiralty and maritime jurisdiction of 
the United States, unlawfully and with force, or by fraud or intimidation, 
usiirps the command of such vessel from the master or other lawful offlcer in 
command thereof ; or deprives him of authority and command on board ; or 
resists him in the f ree and lawful exercise thereof ; or transfers such author- 
ity and command to another not laWfuUy entitled thereto, — he is guilty of a 
revolt and mutiny, and shall be punished by a fine of not more than ?2,000, 
and by imprisonment at hard labor not more than 10 years. " 

The act of 1835 was passed "in amendment" of statutes already 
in existence. It defines the original offense of makiug "a revolt in the 
ship" to consist (1) of usurping from the master the vessel's com- 
mand; (2) depriving him of authority and command; (3) resisting or 
preventing him in the free and lawful exercise thereof; or (4) trans- 
ferriug such authority and command to one not entitled to it. And 
it enlarges the "endeavor to make a revolt in the ship," as contaiued in 
the act of 1790, by adding as distinct offenses a conspiraey to make 



UNITED STATES V. HUFP. 637 

such revolt; a solicitation, etc., of others of the crew to disobey or 
resist the master; an assemblage with otbers in a tumultuous or 
mutinous manner, and the making of a riot on board; while the 
offense of unlawfully confining the master is the same in both acts, 
except that the act of 1835 extends this offense to the unlawful con- 
finement of any "commanding ofScer" on board. 

I cannot accède to the argument of the defendant's counsel, there- 
fore, that the Eevised Statutes above quoted contain no other or fur- 
ther offenses than the original act. While this may be true as to 
section 5360, which merely defines what shall constitute a revolt or 
mutiny, the argument cannot, in my judgment, avail as to the con- 
struction of section 5359, especially in view of the définition of the 
"endeavor to make a revolt" as contained in U. S. v. Kelly, 11 Wheat. 
417, and which, it is urged, is the only test by which the section can 
be construed. The reported cases, decided under the act of 1835, 
and which I hâve carefully examined, are U, S. v. Peterson, 1 Wood. 
& M. 305; U.S. v. Staly, Id. 338; U. S. v. Forbes, Crabbe, 558; U. 
S. V. Seagrist, 4 Blatchf. 420; U. S. v. Cassedy, 2 Sumn. 582 ; U. S. v. 
Winn, supra; U. S. v. Nye, 2 Curt. 225; U. S. v. Almeîda, Phila. 
1847, cited in Whart. Prec. Indict. 724. Of thèse cases, U. S. v. 
Forbes was an indictment for a revolt simply against a single seaman, 
•who "refused to do duty" and killed the mate in the latter's attempt 
to arrest him. The défendant was convicted, and sentenced to six 
years' imprisonment. In his charge to the jury Judge Eandall de- 
fines revolt in the very language of the suprême court in U. S. v. 
Kelly, and no référence whatever is made to any distinction between 
the act of 1790 and that of 1835. 

In U. S. V. jPfiiersow four of the crew were indicted for "resisting the 
master with force while in the free and lawful exercise of his author- 
ity," (section 5360,) and for "assembling together in a tumultuous 
manner," (section 5359;) and the question now under considération 
was there presented for adjudication. In commenting on the cases 
decided under the act of 1790, Judge Woodbury held that "the law 
now in force (act of 1835) made the mère résistance to the master's 
lawful authority punishable, and that to make them guilty of this 
offense it was not necessary that they should either deprive the master 
of his command or usurp it themselves or transfer it to another ; but it 
was enough if he issued lawful orders, which they disobeyed, and 
vvith violence resisted their enforcement. * * * It is not suffi- 
cient to bave no intention to assume command of the vessel or to de- 
stroy her, or to carry heroff like pirates, but there must be no insub- 
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ordination, no disobedience, no violence towards those who, by law 
as well as contract, are torule and not to be ruled on board the ship." 
Tbe défendants were convicted and sentenced. 

TJ. S. V. Seagrist, supra, was an indictment for an endeavor to 
make a revolt and mutiny on ship board, and contained three counts, 
charging offenses in almost identical language with the case at bar. 
In discussing the language of the act Judge Betts says : 

" It is practically unimportant whether the provisions * * * are ex- 
pounded as so many instances or metliods in which the offense of an endeavor 
to make a revolt may be manifested, or whether they are taken distributively 
and understood tp be so many separate and distinct offenses, each being sufii- 
cient of itself to sustain an indictment. The three counts of this indictment 
are so framed as to secure to the United States tlae advantage of eitlier con- 
struction. " 

The défendants in U. S. v. Almeida, supra, were indicted for mak- 
ing a revolt simply, and the indictment was drawn in accordance 
with the précédents under the act of 1790. In sustaining the motion 
in arrest of judgment, because the offense was not charged under the 
act of 1835, Judge Kane, in an exhaustive opinion, reviewing ail the 
authorities, says : "In 1835, however, a new act of congress was 
passed, which, obviously referring to the language of the suprême 
court in Kelly 's case, yet not adopting it, proceeded to déclare what 
violations of law should thereafter be deemed to constitute the crime 
of revolt;" and his analysia of the statute classified the offenses into 
four catégories, the firstof which is "simple résistance tothe exercise 
of the captain's authority." "It is impossible," says the learned 
judge, "to analyze the section as I hâve done without remarking that 
the offenses which it includes, however similar in character, differ 
widely in degree. The single act of unpremeditated résistance to the 
captain cannot be identified with his formai dégradation from the 
command, still less with the usurpation of his station, without over- 
looking the gradations of crime and confounding the accidentai tur- 
bulence of a heated sailor with the deliberate and daring and tri- 
umphant conspiracy of mutineers." 

The case of U. S. v. Gassedy was an indictment of six of the crew 
for an endeavor to commit a revolt, and probably contained a count 
for conspiracy. The proof was that the chief mate succeeded to the 
command of the ship on account of the master's ill-health, and the 
défendants thereupon "refused to do any further duty on board." 
For this they were convieted under the charge of Judge Story, And 
U. S. V. Nye, supra, was a similar case against the entire crew, who 
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were convicted ander proof that, on account of a change of master 
and alleged unseaworthiness of the vessel, the men refused to go for- 
ward and make sail in answer to the order of the master, aud "de- 
clared they would not go to sea in the vessel. They were perfectly 
sober and offered no violence. They only unitedly refused to obey 
the orders of the master to make sail or get the anchor." Judge 
Curtis presided at the trial. As the result of thèse cases and of my 
investigation of this subject I am well satisfied that the spécial ver- 
dict in thèse cases renders the défendant guilty of the offenses charged 
against him. And while I cannot think it was the intention of thèse 
statutes to make the courts of the United States a place to discipline 
every member of a ship's crew who is guilty of simple disobedience 
of the master's orders, I hâve no doubt that every case of mère ré- 
sistance to his free and lawful exercise of authority and command on 
board is so punishable if accompanied by force, fraud, intimidation, 
violence, or a conspiracy among the men. Disobedience and résist- 
ance are not synonymous words in the construction of thèse provis- 
ions of the law; while the latter embraees the former, it implies 
much more, and requires an active élément of opposition to authority 
in connection with the refusai or neglect to obey. A mère passive 
àct of disobedience on the part of a single member of the crew, unac- 
oompanied by any élément of force, intimidation, or fraud upon the 
master or other officer in command, and free from ail conspiracy 
with and incitement of others of the crew to join in the act, cannot, 
in my judgment, be a violation of either of thèse statutes. It is dif- 
ficult to define, beyond the définitions of the statute, what particular 
acts would or would not be an incitement to revolt ; and, perhaps, it 
is not désirable to hâve such particularity of définition, lest, like the 
attempt to define fraud, it should resuit in encouraging an évasion of 
the statute. Much dépends upon the circumstances of the case and 
the intention of the aecused at the time. If his conduct, taken alto- 
gether, shows that his purpose is to actively resist the master, or to 
excite his comrades and procure their assistance in the act of résist- 
ance and disobedience he is determined on or engaged in, it subjects 
him to the punishment of this statute, as well as ail who unité or 
conspire with him by yjelding to such solicitations, whether their con- 
duct results in an accomplished and successful revolt against the 
master or not. Thèse views are otherwise sustained by cases on 
other statutes of a somewhat similar nature. Section 6398, ex. gr., 
punishes "every person who knowingly and willfuUy obstructs, resists, 
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or opposes any officer o£ the United States in serving or attempting 
to serve" process, etc. 

In the case of U, S. v. Lowry, 2 Wash. G. C. 169, résistance 
and obstruction of the marshal in serving writs of possession were 
charged, and the proof exactly corresponds with that portion of the 
spécial verdict hère relied upon to support a conviction for résistance, 
viz.: "Défendants were armed, threatened to kill the officer if heat- 
tempted to dispossess them, declaring they would lose their lives 
rather than permit the exécution of the writs, in conséquence of 
which the marshal was prevented." Justice Washington, in decid- 
ing that case, said: "The offense * * * jg complète when the 
person in possession refuses, and by threats of violence, which it is in 
his power to enforce, prevents the officer from dispossessing him;" 
and again, in reply to the argument that a mère threat to resist is 
not an offense, "If, when the officer having the writ prooeeds to the 
land and is about to exécute it, such a threat is made by a person 
retaining the possession, accompanied by the exercise of force, or 
having the capacity to exercise it, in conséquence of which the officer 
cannot do his duty," the offense is complète. "The officer is not 
obliged to risk his life or expose himself to personal violence ; it is 
enough that he is prevented by the exercise of force, or the threat of 
force by one in condition to exécute it, from proceeding in the law- 
ful exercise of his functions. It is not necessary for him to proceed 
to the length of a personal eonflict with the défendant. " So, in U. S. 
v.Lukins, 3 Wash. 335, which was an indictment for résistance of 
the officer, the same learned judge, in charging the jury, uses this 
language: "Itwas the dutyof the défendant to comewith the officer, 
and if he says he will not corne, and does not corne, this is a résistance 
of the officer within the prohibitions of the law, and no excuse will 
serve him;" the facts of the case being that, "on the marshal's at- 
tempting to exécute the warrant, the défendant resisted in a violent 
and abusive manner, refusing to accompany him." 

Applying the foregoing principles to the facts found by the spécial 
verdict hère, we find persistent and repeated acts of deliberate and 
willful disobedience of the master's commands on the part of this 
défendant, accompanied by gross and insulting language, threats of 
violence and Idlling, and this, too, from a man armed and prepared 
to carry his threats into exécution, besides an endeavor to prevent 
the crew from obeying any of the master's commands. And such 
conduct of the défendant was continued and persisted in until the 
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master was compelled to desist from a further prosecution of bis 
voyage, leave his tow, and returnto the city for the assistance of the 
officera of the law, deeming it unsafe to proceed, That an actual 
revolt on board did not occur, even under the oïder définitions given 
by the courts of that term, was due, not to the want of eflfort on thé 
part of the défendant to produce it, but to the fact that the crew 
were true to the master and loyal in the performance of their duty. 
One of the counts in the indictment under section 5359 charges an 
unlawful confinement of the master. The confinement forbidden by 
the statute need not necessarily be a physical confinement of the 
hiaster's person by depriving him of the use of his limbs, or shut- 
t-ing him in the cabin. If he is prevented by either force or intimi- 
dation from the free use of every part of thé vessel, (U. S. v. Sharp, 
1 Pet. C. C. 118,) or by threats of bodily injury in the performance 
of his proper functions as master, (U. S. v. Smith, 3 Wash. C. C. 78,) 
or if he is in any way restrained by conduct on the part of his crew, 
or any of them, such as would reasonably intimidate a firm.man, 
(U. S. V. Bladen, 1 Pet. C. C, 213,) in every such or like case it is in 
law a confinement. U. S. v. Thompson, 1 Sumn. 168; U. 8, v. Hem- 
mer, 4t Mason, 105; U. S. v. Savage, 5 Mason, 461; U. S. v. Henry, 
i Wash. C. C. 428; 2 Whart, Am. Crim. Law, §§ 2872a, 28726; 3 
Jac. Fish. Dig. 3560; Regïnay.Joms, 11 Cox, C, C. 393; Regina v. 
McGregor, 1 Car. & K. 429; Rex v.Hastings, 1 Moody, Or. C. 82; 1 
Russ. Cr. 92; 3 Archb. Crini. Pr. & PI. 485, (Waterman's notes.) 

JUDGMENT. 

The judgment, therefore, on the spécial verdict will be that the 
défendant is guilty of the offenses as charged in the informations, 
and it is so ordered. 

Note. In thé celebrated charge of Sir Lionel Jenkins, that ancient reposi- 
tory of curious learning concerning the criminal jurisdiction of the adiiii- 
ralty, he says: "You are to inquire of ail mutinies, riots, fightings, bloodshed, 
maiming, cursing, swearing, blaspheming, in any ship or vessel, within the 
flowing and reflowing of the waters, particularly of such mariners as hâve 
assaulted their masters, being disobedient and rebellious against their lawf ul 
commanders; as also such masters as treat their mariners inhumauly, and do 
not pay them the wages they bave honestly earned." 2 Browne, Civ. & Adm. 
Law, 485, 486. 

See Desty, Ship. & Adm. §§ 193, 194. 
v.l3,no.l2— 41 
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United States r. East Tennessee, Vibginia & Geoesia E. Go. 

{Oireuit Court, E. D. Tennessee. 1882.) 

Railboads— Rbv. St. § 4386— UNLOADiNa Shbkp, Etc. 

Section 4386 of the Revised.Sta tûtes of the United States, imposing a pen- 
alty upori railroads carrying sheêp, swine, etc., if they allow such sheep, 
swine, etc., to be more than 28 consécutive hours conttned without iinloadlng 
them for at least five hours for rest, water, and feeding, does not apply to â 
Tailroad carrying slieep, swine, etc.,/ro»i a point within a state to another point 
therein, but only to sucli aa convey swine, sheep, etc. , from one state to another. 

Eey, D. J. This 18 an action for a penalty under sections 4386 
ei''8eq. The déclaration allèges that défendant is a railrbad com- 
pany operating a Une of railroad : over which cattle, sheep, swine, 
and other animais are conveyed from Georgia and Tennessee to Vir- 
ginia and other states; and that défendant reoeived and loaded upon 
its cars at Limestone, Tennessee, a tot of swine consigned to Chatta- 
nooga, in said state ; and that they did not hâve proper f ood, water, 
space, and opportunity to rest, and were confined for more. than 28 
consécutive hours without being unloaded for rest, food, and water, 
and that in conséquence the penalty of $500 imposed by the statute 
has been incurred. Défendant demurs to this déclaration upon the 
grounds — First, that the déclaration shows that the swine were shipped 
within the state to a point witbin the state, and therefore the trans- 
action falls not within the terms of the statute ; second, ii th^ ternis 
of the statute embrace such a case, the statute is unconstitutional, be- 
cause it interfères with the internai commerce of a state, in so far as 
it applies to sùch a transaction as the one alleged in the déclaration. 
So far as I know or am informed the questions raised under this stat- 
ute hâve not been before our courts for adjudication. 

I hâve been referred by the district attorney to Hall v. De Cuir, 
95 U. S. 487, as bearing by analogy upon this case. In that litiga- 
tion the state of Louisiana had passeda lawfor the régulation of the 
business of carriers of passeugers within the state. This law had 
been disregarded by the défendant in that action, who was running a 
steam-boat from New Orléans, Louisiana, to Vicksburg, Mississippi. 
The plaintiff had got upon the boat at New Orléans to be carried to a 
landing on the Mississippi river, called Hermitage, in Louisiana. The 
points of embarkation and destination, as well as the river betweèn 
them, were in Louisiana. A judgment was rendered in favor of the 
plaintiff in the inferior court of the state, and affirmed upon appeal 
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to the suprême court of the state, from whence it was taken to the 
Bupreme court of the United States and there reversed. The court 
say: 

"The river Mississippi passes through or along the borders of 10 différent 
States, and its tributaries reach many more. The commerce upon tbese waters 
is immense, and its régulation clearly a màtter of national concern. If each 
state was at liberty to regulate the conduct of carriers while within its juris- 
diction, the confusion likely to follow could not but be productive of great in- 
convenience and unnecessary hardship. Each state would provide for its own 
passengers, and regulate the transportation of its own freight, regardless of 
the interests of others. Nay, more, it would prescribe rules by whieh the 
carrier must be governed within the state in respect to passengers and property 
brought from without. On one side of the river, or its tributaries, he might be 
required to observe one set of rules and on the other side another. Commerce 
cannot flourish in the midst of such eraban-assments. No carrier of passen- 
gers can conduct his business with satisfaction to himself orcomfort to those 
employing him, if on one side of a state line his passengers, both white and 
colored, must be permitted to occupy the same cabin, and on the other be kept 
separate. Uniformity in the régulations by which he is to be governed from 
one end to the other of his route, is a necessity in his business, and, to secure it, 
congress, which is untrammeled by state Unes, bas been invested with the ex- 
clusive législative power of determining what such régulations shall be." 95 
U. S. 489. . 

- V 

In the case at bar the state of Tennessee has enacted no law in re- 
spect to the subject-matter of this contention. She has not entered 
the field of this législation. It is occupied by eongress alone, and 
the case must stand or fall upon the proper construction of the terms 
of the act of congress. If the act, by its terms, does not embrace a 
shipment of swine from one point within the state to another within 
it, over a line entirely within the state, the action must fail, and the 
other point raised by the demurrer will need no considération. 

Section 4386 of the Eevised Statutes says : 

" No railroad company within the United States, whose road forms any part 
of a line of road over whieh cattle, sheep, swine, or other animais are con- 
veyed from one state to another, * * * shall confine the same in cars 
* * * for a longer period than 28 consécutive hours without unloading 
the same for rest, water, and feeding for a period of at least five consécutive 
houi's." 

The first part of the paragraph descrîbes the railroad to be affected 
by the statute as one forming a "part of a line of road over which 
cattle, sheep, swine, or other animais are conveyed from one state to 
another." This does not include and cannot include any other 
animais than such as are conveyed from one state to another. It is 
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so limited by its plain, unambigtioua language. Wlicn the statute 
prescribes the rule or régulation by which the raUroad is to be.gov- 
erned, it says,"the same" shall not be confined, etc. The word "same" 
is hère an adjective, and is defined to mean "not différent or other; 
identical." If we supply the ellipsis in the sentence, the law will 
read: "No railroad company -within the United States, whose road 
forms any part of a Une of road over which cattle, sheep, swine, or 
other animais are conveyed from one state to another, shall con- 
fine the cattle, sheep, swine, or other animais to be conveyed from 
one state to another for a longer period," etc. A simple grammatical 
construction of the language uséd, confines the duties imposed to 
animais conveyed over the line; of road from one state to another, 
and bas no référence or relation to such as are shipped within the 
state to a point therein over a road within its limita. This view of 
the case renders it unnecessary to consider the other point raised by 
the demurrer. Whether congress bas the power to impose duties 
similar to those embraced in this statute in respect to shipments of 
animais within a state over railroads of the state to points within it, 
does not arise. Congress in this statute, acoording to the riew taken> 
h#«.s not attempted to do so. 

The demuirer will be sustained and the bill dismissed. 



Whitford V. Claek County.* 

[Circuit Uourt, E. V. Missouri. October 10, 1882.) 

1. Municipal Bonds— Coupons — Pbauduubnt Issue — Bights op Houder. 

A purchaser with notice cannol recover upoû detacUed inteiest coupons 
f raudulently issued af ter maturity. 

Suit upon coupons of Clark county bonds. 

H. A. é A. C. Clover and Fisher é Rowell, for plaintiff. 

Glover é Shepley, for défendant, 

Tkeat, D. J. The court, sitting without the intervention of a jury 
în the trial of this cause, finds the facts to be : That said county sub- 
Bcribed, in the year 1871, for 2,000 shares of the capital stock of the 
Missouri & Mississippi Eailroad Company, to be paid iri the bonds of 
said county at par, runnmg for the term of 20 years, and bearing 
mterest at the rate of 8 per cent, per annum ; said bonds, or the pro- 

*Rcported by B, F. Rex, Esq., of tbe i3t. Louis bar. 
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eeeds thereof, to be used io the construction by said company of thai 
part of the railroad lying within said county. The county was, under 
said contract of subscription, to deliver its bonds forthwith to a finan- 
cial agent to be chosen by its county court, wbo was to give his bond 
as agent, subjeot to the approval of the company and of tlie court, 
for the use of the county and of the company, conditioned for the 
faithful performance of his duties as such agent, he to hâve the power 
to sell the bonds through the St. Louis bond and stock board, or 
through Bartholow, Lewis & Co,, bankers of St. Louis, and to pay 
oyer to the railroad company the said bonds, or the proceeds of the 
sale thereof, on the order of the said railroad company, as fast as 
the work progressed on the railroad in said county ; each payment to 
include ail work and necessary expenses expended in said county to 
the date of said payment. The bonds, with interest coupons annexed, 
were accordingly delivered to one Tinsman, who had been duly ap- 
pointed such financial agent, and given his ofScial bond conditioned 
andapproved as required. The county also appointed an agent 'to 
vote its stock, and received a certificate therefor. Said financial 
agent deposited the bonds and coupons with Bartholow, Lewis & Co. 

The railroad company entered into a contract ,with a construction 
company in 1872 to build the road and to receive in part pajment 
therefor the bonds of Clark county. At the instance of said con- 
struction company the county bonds and coupons then in possession 
of Bartholow, Lewis & Co. were removed to and deposited with the 
Exehange Bank at Pana, Illinois, in 1873 ; said construction company, 
with sureties, indemnifying said Tinsman, the financial agent, for said 
removal, and making provision also for a lien said Bartholow, Lewis 
& Go. had on said bonds and couinons to the amount of about $30,- 
000. There were deposited with the said Exchange Bank in 1873, to 
the crédit of said Tinsman, agent, Clark county bonds to the amount 
of $190,000, and detached coupons to the amount of $24,000, 

The construction company obtained and used the bonds,, but never 
did ail the work required, nor did the railroad company, and the Ex- 
change Bank failed. The construction company coupons in suit con- 
tinued in possession of the former président of said bank after its 
failure until 1878, when he delivered them to said Tinsman, the said 
financial agent. Said Tinsman retained possession of them until 
1881, when he delivered them, without considération, to his brother- 
in-law, Eoseberry, who was one of the sureties on his (Tinsman's) 
officiai bond. At that time Clark county was negotiating with ita 
bondholders for a compromise on its bonds and coupons issued for 
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its subscription to aaid railroad stock, as heretofore stated. The cou- 
pons in suit had been for many yeaxs detached from the bonds and 
treated as a distinct and matured obligation. The plaintiff, through 
his agents, negotiated for and bought of said Eoseberry said coupons 
for the sum of $2,600, of whioh sum Tinsman's wife, the sister of 
Eoseberry, received from Eoseberry $1,150. The condition of said 
cjupons, and the gênerai facts and circumstances of the controversy 
between the bondholders and Clark county concerning the alleged 
fraudulent issue of the bonds and coupons, were known to the plain- 
tiff when he bought the coupons in suit. 

Whereupon the court déclares that the plaintiff is not entitled to 
recover, and orders judgment for the défendant. 



"Washington Mills Emery Manuf'g Co. «. Commercial Fibb Ins. Co. 

Same V. EoGEB Williams Ins. Co. 

Same V. SIebiden Pire Ins. Co. 

Same v. Tradb Ins. Co. 

Same v. Columbia Fibb Ins. Co. 

{Circuit Court, D. Massachusetts. October 14, 1882.) 

1. InSTTUANCB — BrEAOH of CONDITIOIf. 

Plaintiff, a corporation, had conveyed certain grouud on which the buildings 
in3ured wore sitiiated to the city of Boston, with the right to remove the bilild- 
ings within a certain time, or they would be f orfeited. Held, that until forf eiture 
it still owned the buildings, and that its not notifying the Insurance coinpany 
of its conveyanoe to the city was not a breach of the condition in the policy pro- 
viding that " if the interest of tlie assured in the property be any other than 
the entire, unconditional, and sole ownershlp of the property for the use and 
bcnefit of the assured, or if the building insured stands on leased ground, it must 
be so represented to the company, or so expressed in the written part of the 
policy, otherwise the policy shall be void. " 

2. IvESHKVATioN— Exception— Deed. 

The clause in the deed " that the grantor corporation excepta and réserves to 
itself ail of the buildings, etc., standing on the granted lands," etc., is an excep- 
tion and not a réservation ; for a réservation is a clause in a deed whereby the 
grantor reserves some n.em thing to himself out of that whioh he granted before, 
and différa from an exception, which is ever a part of the thing granted, and a 
thing in esse at tlie time. 
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3, Insubancb— Measube op Damages. '; > 

In a case like this the measure of damages is the real value of the building^ 
at the time of the flre, and not their relative value to the assured for the pur- 
pose of the removal. 

Motion for a New Trial. 

Solomon Lincoln, for plaintiff. 

J. P. Treadwell, for défendants. 
. Before Lowbll and Colt, JJ. 

GoLT, D. J. On November 20, 1877, the plaintiff sold the laiid 
upon which its works were situated to the city of Boston, excepting and 
reserving the buildings, machinery, and fixtures, provided the same 
were removed by the first of October following, and if not so removed 
the grantor forfeited ail right thereto, and they became the abgo- 
lute property of the city of Boston. In April, 1878, the plaintiff took 
ont policies of Insurance for varions amounts in the défendant com- 
panies. The policies ran for one year, and were renewals of other 
policies. T'he fire took place August 17, 1878, destroying, in great 
part, the buildings and their contents.- No notice of the deed to the 
city of Boston was given to the Insurance companies, and they were 
ignorant of the fact until after the fire. Thèse suits were first brought 
in the state court, and afterwards removed to this court. The eases 
were sent to an auditor, who found for the plaintiff, reserving to each 
party questions of law. At the last term of court the cases were tried 
together before a jury, and verdicts rendered for the plaintiff. The 
présent motion for a new trial raises several questions. The défend- 
ants contend that the policies are void by reason of the breach of 
certain conditions contained therein, especially the following, which 
are in substance the same in ail the policies : 

" If the interest of the assured in the property be any other than the entire, 
unconditional, and sole ownership of the property for the use and beneflt of the 
assured, or if the building insured stands on leased ground, it must be so 
represented to the company, and so expressed in the written part of this policy, 
otherwise the policy shall be void. * * * If the property be sold or ti-ans- 
ferred, or any change takes place la title or possession, whether by légal pro- 
cess or judicial decree, or voluntary transfer or conveyance, * * * or if 
the interest of the assured in the property, whether as owner, trustée, con- 
signée, factor, agent, mortgagee, lessee, or otherwise, be not truly stated iu this 
policy, * * * this policy shall be void." 

Thèse contracts are to be sustained if they faîrly can be. Condi- 
tions of this character,inserted for the benefit of the insurera, are, as 
against them, to be striotly construed. If the building stands on 
leased ground it must be so expressed in the written part of tïxe policy; 
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but further than this, there is nothing in thèse conditions which 
requires the assured to give notice that he is not the owner of the land 
upon -which the property insured is situated. The land is not iusured, 
and if the actual property covered by the risk conforms to thèse 
varions conditions as to ab8oh;fce ownership it would seem to be suffi- 
cient. The assured owned the buildings originally, and it had never 
parted with any interest in them. While it had conveyed the land 
upon which they were situated to the oity of Boston, it had not parted 
with either the title or possession of the property insured. It had 
only agreed that if the buildings were not removed within a certain 
time they should be forfeited. So far as appears, the assured was 
preparing to remove them within the time stated, unless a further 
extension should be granted. Until the ownership was taken away 
by forfeiture or otherwise it would seem to be complète. 

In Hope Ins. Co. v. Brolmkey, 35 Pa. St. 282, it was held that a lessee 
for a term of years, with the right to remove the buildings to be 
erec'ed thereon at the termination of the lease, was the absolute 
owuer of the buildings, and had a right to insure them as such, and 
that the condition did not require that he should give notice that he 
was not the owner of the land. The condition of the policy was as 
follows: 

"If tlie interest in the property to be insured be a leaseliold interest, or 
other interest not absolute, it must be so represented to the company, and, 
expressed in the poliey in writing, or otherwise tlie Insurance shall be void." 

• In Fowle v. Sprïngfield Ins. Co. 122 Mass. 191, there was the fol- 
lowing condition in the poliey : 

" The interest of the assured, vvhether as owner, consignée, factor, lessee 
or otherwise, in tlie property to be insured, shall be truly stated in the policy, 
otherwise the same shall be void; and such interest shall also be set forth in 
the proofs of loss, with the nanies of the true owners of the property." 

In the proofs of loss the plaintiffs stated under oath that the 
building belonged to them, and that no other person or party had 
any interest therein. The insurance, as stated in the policy, was ou 
"their two-story brick and graveled-roof building * * * on 
leased land," etc. It turnad out that by the terms of the lease the 
future buildings erected (of which this was one) were to be kept 
insured for the benefit of the lessor, and the buildings were to be 
delivered up to him at the end of the term. The majority of the 
court sustained the policy. In both the opinion of the court and the 
dissenting opinion the case of Hope Ins. Co. v. Brolaskey is referred 
to apparently with approval. 
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In 7ns. Co. v. H-wen, 95 TJ. S. 242, it was decided that tlie owner 
of the land and buildings, who leased the same before the buildings^ 
■were erected, was still the entire, unconditional, and sole owner of 
the property, and that the buildings did not stand on leased land 
T ithin the meaning of the policy. Nor can it be said that the 
assured, at the time of the fire, was a tenant at wili of the gmntee,' 
find so a lessee, or that the buildings stood on leased ground. The 
facts go to prove that the grantor was to remain by consent in pos- 
session of the premises without payment of. rent until Ootober 1, 
1S78, which shows possession under a license rather than a lessee.' 
As between grantor and grantee the gênerai raie is not to imply a" 
lease from occupation if the relation can be referred to any other 
distinct cause. Taylor, L. & T. § 25; Russell v. Erwin, 38 Ala. 44; 
Dahiii V. Allen, 8 Gush. 33. 

The défendants further inaintain that the clause in the deed to the 
city of Boston in référence to buildings is a réservation, and not aii 
exception, and that therefore the title to the. buildings passed to the 
grantee, subject to the right of removal by the grantor. The clause 
is as follows: 

"The grantor corporation cxcepts and reserves to itself ail of the builillugs' 
and structures standing on the granted hiuds, with ail machihery .and fix-' 
tures: provided, liow.ever, tliiit the same shall be retnoved from the granted 
premises oy the grantov cor|ioi-ation, at its sole expense, before the flii^tday 
of October next; and if not so removed, the grantor forfeits ail rights 
thereto, and the same shall thenceforth be the absolute propeity of said city." 

The cases cited by the défendants do not support their view. 
In Rich V. Zeilsdorff, 22 Wis. S44, the clause in the deed reserved 
the right to eut timber for two years, and this was held not to carry 
the timber, bot only the right to eut the timber; the opinion being; 
based upon the fact that the deed did not except a portion of the 
estate in esse from the original grant, but created somethiiig new,, 
namely, the right to eut timber. The court adopted the foUpwing 
distinction : 

"A réservation is a clause ip a deed whereby the grantor doth réserve so'nie 
neîo tldng to liiiiiself ont of that which he granted before. ïhis doth differ 
from an exception, which is ever a part of the thing granted, and a thing in 
e«seat the time." Shep. Touch. 80. 

The caseof Judevine v. Giodrlclt, 3~> Vt. 19, decided that a réserva- 
tion in a deed of buildings and stone upon the land reserves no title 
i:i the grantor to the property if not remjved within the speciijed 
liine. , , 
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In Perkîns v. Sfockwell, 131 Mass. 529, the right to the pine trees 
and timber mentioned in the deed was lost by the failure to conform 
to the terms of the réservation. 

In the deed to the city of Boston the intent is apparent, and it is 
clear from the language used that the buildings, as a part of the 
estate in esse, are excepted from the grant. They did not pass to 
the grantee, but remained the property of the grantor, subject to for- 
feiture if not removed before a certain time. 

In Sanborn y. Hoyt, 24 Me. 118, where a tract of land was con- 
veyed, "excepting and reserving ail the buildings on said premises," 
the court held that the land passed to the grantees, but that the 
buildings remained the property of the grantors. 

Again, the défendants claim that the rule of damages to be adopted 
should be the value of the buildings for the purpose of removal, rather 
than their actual value. The plaintiflf cites the case of Laurent v. 
Chatham Fire Ins. Co. Hall, 41, to the contrary. To our mind the 
reasoning of the court in that case is satisfactory and conclusive. 
The true measure of damages is the real value of the property, and 
not its relative value to the assured ; consequently the amount recov- 
erable in this case is the real value of the buildings at the time of 
the fire, and not their relative value to the assured for the purpose of 
removal. 

Motion for a new trial denied. 



Gay v. Joplin.* 

[Œfeutt Court, E. D. Missouri. October 18, 1882.) 

. BvroElTCE — KURDBN OF PeOOP. 

Wliere, in a suit for rent, the défendant admits the fact of the tenancy at the 
rate stated in the pétition, the burdeu of proof is upon him to show that the 
rent has been paid. 
. Landlord and Tenant. 

In the absence of any agreement, a tenant is not entitled to compen.sation for 
iinprovements voluhlarily plaoed by him upon the leasehold. 
. Practice— Ambndment of Vekdicï— Rev. St. } 954. 

Section 954 of the Revised Statutes of the United States authorizes the 
amendaient of informai verdicts, so as to make theni conform to teclinical re- 
quirements. 

Suit for Eent. Motion for new trial. 
* Reported by B. F. Rex, Esq., of the St. Louis bar. 
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The pétition in this case sets out in form three distinct causes of 
action, viz,, the balance of rent due for each of three successive yeara 
under a lease fromyear to year. The answer sets up a counter-alaim 
for work done upon the leased property during the period of the ten- 
ancy by the lessee,'at the lessor's request. 

The case was tried before a jury. During the trial the plaintiff 
asked leave to amend by consolidating the three causes into one. The 
défendant objected, and the court said that the amendaient was un- 
necessary,,as the court would in its charge présent the case to the 
jury as for the whole amount of rent due. The charge to the jury 
was as follows : 

Tkkat, D. J., {ckarging jury .) As it is admitted in this case that 
the défendant was the tenant of plaintiff at the rate stated, of $650 
a year, the burden of proof is upon him to show that the rent has been 
paid, or how much has been paid, and also to establish his counter- 
claim. It is for you, in the light of the évidence that has been given, to 
ascertain what amount of rent is still due, if any. Having ascertained 
that, proceed to the next inquiry concerning this counter-claim. 

Probably it is quite as familiar to you, and possibly more so than 
to the court, that what has been done by a tenant in the office of 
good husbandry he gets no compensation for against his landlord, be- 
cause it is expected that each tenant tilling the land and attending 
to it will do whatever is essential to good husbandry. 

It is contended, on the part of the défendant hère, that there was 
an agreement or understanding that either he should hâve a 10. 
years' lease, or that the landlord, the plaintiff in this case, would 
compensate him for such permanent improvements as he might make. 
Now, if such an agreement or understanding existed, and permanent 
improvements were made, the party would be entitled to receive 
proper compensation therefor. If there was no understanding of 
that nature in regard to it, then any voluntary improvements that be 
made he cannot charge against his landlord. Consequently the ques- 
tion with regard to the counter-claim is, as has been stated to you,. 
was there an agreement or understanding of the nature contended 
for by the défendant with regard to any of thèse improvements, for 
which he puts in this counter-claim ? Eemarking, however, gentle- 
men, as it is admitted by the plaintiff, that the item in the counter- 
claim of f 35 would be allowed under any circumstances, if, after as- 
certaining what rent is due, you reject the counter-claim, you will 
give the amount thus ascértaind in your verdict for the plaintiff. If 
you allow the counter-claim, strike a balance, and if the balance is 
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in favûr of the plaintif, give him the balance. If there is a balance 
ugainst him, give the balance in favor of the défendant. 
: ïhe jury foimd a verdict in gross for the défendant. 

The plaintiff therenpon moved the court to set aside tho verdict and 
grant a new trial for the followiag, among other, reasons, viz. : 

(2) Because the court erred in refusing to allovv plaintiff to ameiid liia péti- 
tion to couform the sum to the proofs in tlie case, wlien leiive so to do vvas 
asked by plaintiff before the case was submitted to the jury. (3) Because 
the coiirt erred in matter of law iri the charge and instructions givon to the 
jury. (4) Becaii^e the court instructed the jury to render their verdict in 
gioss upon thethree causes of action stated in the plaintifE's pétition, together 
with six causes of action stated in defendant's counter-claim. (5) Because 
the verdict is net responsive to the issues inade iu the pleadings. (6) Because 
|he verdict is contrary to the law and the évidence, and the weight of évidence. 
(7) Beeauae the verdict is uncertain, iudeflnite, and informai, and insutflcient 
to suftaiu a judginent. 

. Opinion of the Court upon Motion for a New Trial. 

Edward Ctinninghain, for plaintilï. 

Dinnïng de Byrns, for défendant. 

. Treat, D. J. The pétition does not' count on a written lease, nor 
■was such a lease filed with the pétition as the statute requires, hence 
the trial proceeded as on a verbal lease for $650 per year, which 
the answer admitted. If a "written lease contained spécifie terms or 
provisions of which the plaintiff desired to avail himself, thèse terms 
should hâve been set out or averred and the lease filed. The answer 
ftnd counter-claim informed the plaintiff of the nature of the défense; 
ghowing, if there was a written lease of whose tertns the plaintiff 
sought advantage, the necessity of conforming to the statujte; other- 
wise the proofs wpuld not conf orm to the pleadings, and. the défend-, 
ant be, at the trial, taken at disadvantage and surprise. 

Tlje pétition sets put in form three distinct causes of action, viz., 
the balance due for rent pn.e.ach of three successive years. Af ter the 
.trial had . progressed for some time the plaintiff asked to amend by 
ponsolidating the three;causes intoone, and the court remarked that 
euch an amend ment waa unnecessary, against defendant's objection; 
for in itg charge the court would présent the case to the jury as l'or 
the whole ampunt of rent due. ; 

. The pbarge was given accordingly, . ■ The plaintiff, therefore, had ail 
the Uenefits he sought byhis propqsed amiendment. 

It is no:w objeeted that the verdict did not state the finding ofthe 
jury .sepaRately as to each of the three causes of açtipn. It is man- 
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ifest, especially in connection with the charge, what thé jury must 
ïiave found with respect thereto, and with respect to the counter- 
claim. The defect was one merely of form, and the verdict is amend- 
able. The court could then hâve conformed it to technical require- 
ments, and can do so now if necessary. The statu tes of the United 
States, and the manyralings thereunder by the United States suprême 
court, sustain this view of the question. Without reviewing the many 
décisions, référence is made to the following, which enunciate the 
doctrines governing the motion in arrest. . Shaw v. Railro id Go. 101 
U. S. âï>%;, Lincoln v. Iron Co. 103 U. S. 4l2; J^Qon \. Ins Co. 104 
U.S. 106; Eev. St. §'954. 
Both motions are overruled. 

NOTE 

AMENmiENTS — In General. Section 954 is remédiai, and should beliber- 
ally constiued, (Parte v. Turner, 12 How. 39; Tobey v. Claflin,Z Sumn. 379,î 
Qregçi V. &ier, 4 McLean, 308 ;) but ainendinents are net alicwedi with such 
liberality in peilal actions or forfeltures, as in civil actions, (ET. <Sf. v. Battshél- 
der, 9 Int. Rév. Ree. 98;) and a eriminal information cannot be amended.at 
the trial in any manner affectiiig the charge, {Ooltimhla'<f: Herlthy, 1 McArthur... 
466.) The povver to amend at comraon law was limited to trivial errors, ànd 
Could net be exercised after final judgnient, {Smith v. Allyn, 1 Paihe, 453 ; 
Nelson v. Barker, 3 McLean, 379;) but this section empowers generally any 
United States court to disregard mère defects in form in giving judgment, 
except those which the party deraurring sets down as the cause of the demur 
ler, {Rosenhaeh v. Dreyfuss, 1 Fed. Rep. 394;) and authorizes the allowano- 
of amendments during the trial, (Bainherger v. Terry, 1 Morr. Trans. 581.) It 
embraces every step in the caiise down to the judgment. Roach y. Hulings. 
16 Pet. 319. Where uo local statute or rule of local law is involved, the 
power to amend is the same in attachment suits as hvoVa&vs, (Tilton v, Gorr 
Jield, 93 U. S. 163 ;) and amendments of mère form, not g-oing to the merits, and 
iiot of such a character as to préjudice, will not entitle' respondents to costg, 
{The Edwin Post, 6 Fed. Rep. 314.) . A defect is formai when a défendant 
inust of necessity be guilty of a breaeh of the law, and liahle to an action if 
the déclaration is true. Jaoobi v. U. S. 1 Brock. 520. This section, exôépt 
tlielast clause, relates to defects which are mère matters of. form, /and the 
Inst clause embraces matters of substance. Smith v. Allyn,. X,'£a,ine, 153. 
The power is contiiied to process and pleadings, and reachesall defects,. but. does 
not extend to the judgment. Id. It extends to actions brought by the United 
States, /ocobi V. (7. S. 1 Brode. 520. ' . .. , '.;..,,/ 

Améndmen'T or Verdict. The words " or course of proneeding what- 
èver " are broad enoiuth to include verdicts, {Parks v. J'y/mer,' ■l'2How;;39;) so 
if a verdict is gênerai it may be amended So as to apply to the cOunt under 
\vliich the évidence is given, {Mathenon v. .ff/w«t, 2 ilow, 263} SÉocfcto» v, 
Blishop.A How. 155.)' Leave may be granrtod to amenda verdict i.nféplevin 
afler the jury had leturued and auotlter cause liud been ti'it'd. ■ Arguties-, y. 
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Wood, 2 Craach, C. C. 579. A verdict in assumpsit, "thab défendant is 
guilty in manner and form as alleged," is amendable. Lincoln v. Iron Co. 103 
17. S. 412. On a stipulation that the juiy,'if the court be not in session wlien 
they agrée upon their verdict, maj' sign, seal, and deliver it to the oflicer in 
cliargè and disperse, the entry of the verdict in proper form is allowed by 
this section. Koon v. Itts. Co. 104 U. S. 106; S. C. 3 Morr. Trans. 125. 

Amendments afteb Verdict. A détective pleading may be cured after 
verdict, (Oarland v. Davis, 4 How. 131 ; Clark v. Sohi&r, 1 Wood. & M. 368 ;) 
and the rule that a defective stateiiaent of a good cause of action is cined by 
the verdict extends to pénal actions, (Smith v. U. S. 1 Gall. 261.) Ail circum- 
stances necessary in form or in substance to make out a cause of action, 
though imperfectly stated, must be proved at the trial; hence the defect is 
cured by the verdict, {Pearson v. Bank, 1 Pet. 89; Matheson v. bfrant, 2 
How. 263; Stookton v. Bishop, 4 How. 155; De 8olry v. Nioholson, 3 Wall. 
420; Coi-coran v. Dougherty, 4 Cranch, C. C. 205; Seuil v. Higgins, Hemp. 
90; Stanley v. Whipple, 2 McLean, 35; Kernhle v. Lull, 3 McLean, 272; 
&ray Y.Jdmes, Pet. C. C. 476; Bobson v. Campbell, 1 Suinn. 319;) as an allé- 
gation undera videlioet, (Ingle v. Coïlard, 1 Cranch, C. C. 152; Woodward v. 
Brofon, 13 Pet, 1 ;) or the omission tojoin a party as plaintiff whoought to hâve 
been joined, (Greenleaf v. Sçhell, 6 Blatchf. 225 ;) or to give the time when the 
injury was done, (Stockton v. Bishop, 4 How. 155 ;) or to aver the value of the 
foreign money in an action on a bill of exchange, (Brown v. Barry, 3 Dali. 265 ;) 
as a déclaration in debt is in the débit as well as the detinet, (Id. ; Gardner v. 
Lindo,\ Gtanch, C. C. 78;) but if it omits to show matters essential to the 
jurisdiction , [Smith v. Allyn, 1 Paine, 486,) or to state a cause of action, it is 
not cured by the verdict, (Smith v. Allyn, 1 Paine, 486; Renner v. Bank, 9 
Wheat. 581 ; McDonald v. Hobson, 7 How. 745 ; Washington v. Ogden, 1 
Black, 450 ;) or if a libel in rem does not show the commission of an offense. 
See The Virgin, Pet. C. 0. 7. An alternative allégation in an action of debt 
for a penalty, can only be objected to by a demurrer, and is cured by a verdict. 
Jacobi V. U. S. 1 Brock. 520. An objection that the déclaration does not make 
pi-ofert of letters of administration cannot be taken after verdict. Qardner v. 
Lindo, 1 Cranch, C. 0. 78 ; Matheson v. Gh-ant, 2 How. 263. If a déclaration 
merely assigns the non-payment of the pénal sum on a bond, an omission to 
assign a spécial breaeh of the condition, in a replication to a plea of perform- 
ance, is cured by a verdict. Minor v. Meohanies' Bank, 1 Pet. 46. A verdict 
will cure a discontinuance caused by the failure of the exécuter to appear 
within the proper time after suggestion of the death of the plaintiff. Brent 
V. Coyle, 2 Cranch, C. C. 287. An allégation under a videlicit may be 
disregarded. If the breaeh alleged is not a breaeh of the covenant, error 
is not cured by verdict Ingle v, Collard, 1 Cranch, C. C. 152. A plea 
of non assumpsit, in an action on the case, is not cured by a verdict. Gar- 
land V. Davis, 4 How. 131. Wliere two pleas présent substautially the same 
issue, the fact that an immaterial issue is joined on the replication to oneplea 
is no reason for arresting a judgment and awarding a repleader, (Erskine v. 
Uornbach, 14 Wall. 613 ; Pegram v, U, 8. 1 Brock. 261 ;) so if plaintiff replies 
to only one, (Laber v. Oooper, 7 Wall. 565.) Altliough a décision sustaining 
a demurrer to a plea is erroneous, yet if the défense can be presented under 
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another plea filed, the juclgment will be good. Junction R. Co. v. Bank, 12 
Wall. 226. Where there is a defect in a pleading, yet if the issue be such as 
required proof of the facts so defectively stated or omitted, and without which 
it is not to be presumed the judge would hâve directed a verdict, such defect is 
cured. Lincoln Township v. Cambria Iron Co. 2 Morr. Trans. 563. 

JuDGMENTS AND Decrees. AU judgmeuts, decrees, or orders are under 
control of the court which pronouhces tliem during the term at which 
they are rendered, and may be set aside, vacated, or modifîed. Bronson v. 
Schulten, 3 Morr. Trans. 500. But amendments to judgraents or decrees can 
not be made except as to formai def ects, {Allers v. Whitney, 1 Story, 310 ;) 
where the entry was erroneously made, (U.S. v. Bennett, Hoff. 281 ;) or where 
there is a verbal mistake of the clerk in using a superfluity of words in en- 
terirtg judgment, (Shaw v. Railroad Go. 101 U. S. 557 ;) or where by a niis- 
prision of the clerk the judgment had not been entered aceording to thé dec- 
laration,( Woodward v. Brown, 13 Pet. 1 ;) or where the clerk had omitted to 
enter judgment allowing interest, {Bank v. Wistar, 8 Pet. 431 ;) or if a judg- 
ment by confession is entered without déclaration or rule to pleàd, (Aûlt v. 
Elliott, 2 Cranch. C. C. 372 ;) or if màde by only one of several joint défendants, 
{Hyler v. Hyatt, Id. 633 ; Newton v. Weaver, Id. 685 ; see Ringgold v. El- 
liott, Id. 462 ;) or if entered in a wrong case, {Pieroe v.Turner,! Cranch, C.C. 
433 ;) or if made by an attorney by mistaM.e,{Bank v. MoKinney, 8 Cranch, C. 
C,,173.) A judgment may be amended by sfcriking but a part which thè court 
has no authority to make, {TM Hiram Wood, 6 Chi. Leg. News, 135 ;) or whercit 
was entered by mistake, (C. S. v. Fearson, 5 Cranch, C.rC. 95,) any clérical errer 
may be corrected after thelapse of the tenn,{iScott v.Blaine, Bald.287; Brmli 
V. iîo66i»is, SMcLeau, 486;) as bymaking.it payable in gold or sil ver coin, 
(Cheang Kee v. U. S. 3 Wall. 320.) A judgment or decree can not be stricken out 
after the lapse of the term at which it is rendered, {Briishv. Rohbins, 3 !Mc- 
Lean, 4:86; Wood v. Luse, 4 McLèan, 254; Scott v. Èlaine, Bald. 287;) but if 
irregularly entered it may be set aside, {Union Banky: OritteTiden, 2 Cranch, 
C. C. 238;) or for a mistake in the assessment of damages, (Croo&s v. Maxwell, 
6 Blatchf. 468;) or if consideredas a nuUity, {Wood v. Luse, 4 McLean, 254; 
Harris v. Hardeman, 14 How. 334.) Tliough the court cannotcliange the es- 
sential parts of a decree after the term at which it is entered, yet it may sub- 
sequently amend the decree as to the mode of exécution, manner of sale, time 
of publication, and distribution of proeeeds, {Tv/rner v. I., B. & W. R. Co. 8 
Biss. 380;) but an interlocutory decree is always open to amendmentand cor- 
rection, {De Floven v. Reynolds, 8 Fed. Ebp. 434.)-— [Ed. 
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Phelan V. O'Beien.* 
{Oircuit Court, E. D. Missouri. October 4, 1882.) 

1. Bankruptct — Limitation of Action — Rev. St. } 5057. 

Wh.ere a deed of trust upon real estate, executed by A. to secure certain promis- 
sory notes, waa foreclosed by B. , wbo, as assignée in banltruptcy of the estate of 
C. , held one of said notes, and ail parties in interest werè présent Or represented 
at tlie sale under said deed, and B., witli the sanction of the court by whioh he 
had been appointed, became the purchaser for tlie beneflt of O.'s estate, and 
with the kno-wledge of A. paid the holders of the other notes their pro rata of 
the purchase money, held, that proceedings instituted by A. against B. more 
than two years after the date of said sale, to sel it aside, were barred by the lim- 
itations of the banlirupt act. 

2. SaMK— ESTOPPBL. 

Held, also, that the fact that B. represented to 0. after the purchase that he 
would permit her to.redeera the land upon payment of tlie debt, but withput 
flxing any time for rédemption, did not estop him from setting up the statute 
of limitations. 

In Equity. 

Appeal from the United States district court, sitting as a court in 
bankruptcy. 

For statement of faets and report of the opinion of the district 
court see 12 Fed. Eep. 428. 

Donovan é Conroy, for complainant in cross-bill. 

Walker dt Walker, contra, 

McGkaey, C. J. The respondent, Elizabeth O'Brien, brought a suit 
in equity in one of the state courts of this state to set aside a sale of 
certain lands to the complainant as assignée in bankruptcy of the 
Central Savings Bank, which sale was made under a deed of trust 
given by her to secure certain debts, including one due to the bank- 
rupt. The complainant filed his original bill herein to enjoin the pro- 
ceedings in the state court, and a preliminary injunetion was issued. 
Thereupon respondent filed her cross-bill herein, rênewing substan- 
tially her suit as originally brought in the state court. 

One défense to the cross-bill is that the cause of action therein set 
forth -was barred by the provision of section 5057 of the Revised Stat- 
utes of the United States, which provides that "No suit, either at law or 
in equity, shall be maintained in any court between an assignée in 
bankruptcy and a person claiming an adverse interest tpuching any 
property or rights of property transférable to or vested in such as- 

*Reported by B. F. Rex, Esq., of the St. Louis bar. 
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signée, unless brought within two years frotn the time when the cause 
of action acerued for or against such assignée." 

Tiie assignée purchased the property at trustées' sale on the twen- 
tieth day of September, 1878, and on the twenty-third day of tha-t 
month the trustée in the deed of trust conveyed the property by deed 
to him, as assignée, The suit in the state court to set aside the sale 
was eommenced January 10, 1881, more than two years after the 
purchase by the assignée and the conveyance to him. The court is 
constrained to hold that the bar of the statute is a complète défense. 

It bas been repeatedly held by the suprême court of the United 
States that the limitation embodied in the section above quoted 
appliea to ail judicial contesta, between an assignée and other- persons 
touching the property or rights of property of the baukrupt trans- 
ferred to or vested in the assignée, whore the interests are adverse, 
and bave so existed for more than two years from the time when the 
cause of action acerued for or against the assignée. Bailey. v. Qlover, 
21 Wall. 346; (?i/or(Z V. Heims, 98 U. S. 2é8.: 

It is suggested that the statute does not apply to a controversy 
between an assignée and other persons respecting property ac- 
quired by the assignée after the bankruptcy, and not conveyed to 
him by the original assignœent. The Case of Conant, 5 Blatchf , 54, 
is cited to sustain this view, and it seems to do so. That case arose 
under the limitation clause of the bankruptcy act of 1841, which is 
subgtantially analogous to the provision now under considération; 
and it holds that the limitation bas no référence to contests growing 
out of the dealings of the assignée with the estate after it cornes into 
bis hands, A later ruling of the suprême court of the United States 
in the case of Banks v. Ogden, 2 Wall. 57, would seem to support 
very strongly the opposite view. The court in that case impliedly 
held that the limitation applies to a cause which acerued after the 
bankruptcy, and that it limited the time within which to commence 
an action to two years from the time when such cause of action ac- 
erued. The language of tbe court is as follows : 

"The limitation certainly could not aflect any suit, tlie cause of which 
acerued from the adverse possession taken after the bankruptcy, uiitil the 
expiration of two years from tlie time of such possession. " 

In the case of Norton v. De La Villebciove, 13 N. B. E. 304, pre- 
cisely the opposite view of the statute was urged upon the considéra- 
tion of the court. It was there insisted that the limitation only 
applies to new causes of action arising in favor of the assignée after 

■ v.l3,no..l2— 42 
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the barikruptcy, and not to those which Ead existed before the bank- 
ruptcy, and had corne to the assignée by the assignment. 

In the elaborate opinion announced by Woods, circuit judge, it 
"was held to apply to both classes of cases. The court said : 

«In our View, on ail mateiial elaims and demands the cause of action 
accrues to the assignée at the day of the assignment; ail others from their 
niaturity, or at the time when an action will lie ; and he must sue within two 
years from thèse dates respectively." 

The object and purpose of the limitation in question was to insure 
a speedy disposai of tbe bankrupt's property, and a prompt closing 
up of his estate. This object is declared by the suprême court, in 
Bailey v. Glover, supra, to be second only in importance to equality 
of distribution, It is easy to see that the construction of the statute 
insisted upon by counsel for respondent would defeat this object. 
If the ordinary statutes of limitation were to apply to ail contro- 
versies arising between the assignée and other parties pending the 
procéedings in bankruptcy, the settlement of estâtes might be de- 
layed almost indefinitely. The assignée threatened with a suit could 
not, -with safety, close his administration until after the expiration 
of the limitation fixed by the General Statutes upon this subject. 
Suits might be instituted against him within the periods fixed by 
such statutes, but near the close of such periods, which might remain 
in the courts for many years. In fact, the limitation contained in 
the bankrupt aot would, in many cases, prove ineffectuai as a means 
of speeding the settlement of estâtes in bankruptcy, if it were not 
applied to controversies such as the one before us. Besides, the lan- 
guage of the statute is so gênerai as not to admit of the limitation 
insisted upon. It applies to ail suits, whether at law or in equity, 
touching any property or rights of property transferred to or vested in 
the assignée. It theref ore includes suits touching property transferred 
to an assignée by the assignment, and also those touching property 
vested in such assignée either by the assignment or otherwise. 

Proof bas been olïered to show that this assignée ought to be 
;estopped from pleading the statute of limitations, because, after his 
purchase, he represented to the respondent that he would permit her 
to redeem the land upon payment of the debt. There is proof tend- 
ng to show that such was the fact; but this alone is not sufficient to 
iake the case out of the statute of limitations.' No time for rédemp- 
tion was fixed, and no attempt to redeem is shown. The most that 
can be claimed is that respondent was to bave the right or privilège 
to redeem indefinitfly. If such was the agreement, it was void for 
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■want of materiality, and not sufficient to prevent the running of the 
statute of limitations. Taylor v. Reed, Supr. Ct. of Illinois, June, 
1885J; Kellogg v. Carrico, 47 Mo. 157; Mansur y. Willard, 57 Mo. 
347; Mcdsker v, Swaney, 45 Mo. 278; Carter v. Abshire, 48 Mo. 
300; Martin v. Smith, 1 Dill. 96; Langdon y.Doud, 10 Allen, 433; 
Bigelow, Estoppel, 481-483. 

The resuit is that, without considering the varions questions toueh- 
ing the merits of the controversy, the decree of the district court must 
be aâirmed, and it is so ordeired. 



Dabling, Assignée, etc., v. Berrt and Wife, and others. 
fiircuit Court, D. lowa. 1882.) 

1. Bankrcptcy— Rbv. St. § 5045 — Hqmestead Esbuption. 

By the passage of the act of March 3, 1873, embodied in section 5045 of the 
Revised Statutes, it was the intention of congress to prescribe by its own direct 
législative authority, irrespective of state laws, the condition* upon which the 
homeatead exemptions should exist, malting the provisions of the state laws 
"existing" in 1871 the measure or eriterion as to the amoM»« allowed. 

2. Samb— Samb— Samb — Time Debt was Contracted. 

Under section 6045, Rev. St., the bankrupt's homestead exemption Is valid 
against ail debts, whether reduced to judgment or not, without, regard to the 
time when contracted, and regardless of state constitutions, laws, and décisions. 

3. Samb — Same — Constitctionalitt op. 

A bankrupt, revenue, or naturalization law, which, by its terms, is made 
applicable alike to ail the states, without distinction or discrimination, is not 
unconstitutional merely because its opération» may be whoUy âiâerent in one 
state from another. 

4. RCLB A8 TO CONSTKUCTION OF LaW. 

Where the constitutionality of a law îs a matter of doubt. and the décisions 
upon the question are conflicting, to set aside such an act as uncoustitutional 
would be presumption in an inferior judge. 

The plaintiff in this case is the assignée in bankruptcy of the firm 
of Parsons, Berry & Warren, of which the défendant William A. 
Berry was a member. Tho object of the bill is to assert the claim of 
a créditer of the said firm, D. W. Grimes, against the homestead of 
said Berry. It is conceded that the debt of the claimant Grimes was 
contracted prior in time to the purcbase and acquisition of the home- 
stead, and therefore that by the law of lowa the homestead was not 
exempted from the payment of the debt. By the law of lowa the 
claimant had a clear right to enforce his claim against the homestead 
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by judgmeiit and exécution. The claimant may.therefore, -we think, 
through the présent plaintiff, as assignée in bankruptcy, maintain 
this bill, unless he had been deprived of his right to subject the 
homestead to the payment of his claim by the amendment to the 
bankrupt law, passed March 3, 1S73. That amendment provided 
that there should be exempted from the opération of the assignment 
in favor of the bankrupt such property "as is exempt from levy and 
sale upon exécution, or other process or order of any court, by the 
lawB of the state in which the bankrupt has his domicile at the time 
of the commencement of the proceedings in bankruptcy, to an amount 
allowed by the constitution. and lawa of each state, as existing in the 
year 1871, and such exemptions shall be valid against debts contracted 
before the adoption and passage of such state constitution and laws, 
as Avell as those contracted afterthe same, and against liens byjudg- 
ment or decree of any state court; any décision of any such court 
rendered since the adoption and passage of such constitution and 
laws to the contrary notwithstanding. " 
. John C. Power and P, Henry Smythe, for plaintiff. 

A. M- Antrpbus, Thomas Hedge, Jr., and Anderson Bros, d; Davis, for 
defendaut-s. 

Love, J). J. First. The plaintiff's counsel contendthat "the bank- 
rupt law, did not intend to exempt anything which the législature of 
tUe state had not exempted or sought to exempt by its law," and 
counsel say: "We d«duce, therefore, that if the bankrupt law only in- 
tends to exempt such property as the state law did, 'or meant to make the 
the state law the measure of exemption, then the property hère isnot 
exempt for the reason thatit is not by the state statute." Secondly. 
Counsel ineist that "if the bankrupt law did not intend to go further 
and create, a new exemption by the bankrupt law itself, and which 
the state law, did not. give, it is void, being unconstitutional, there 
being no uniformity in it." 

"With respect to the first of thèse propositions, which involves the 
constriiction of the amendment of March, 1873, (Eev. St. § 50é5,) I 
mnst confess that my dwn judgmont was, when the case was ar- 
gued^ before nie in the district court, with the- plaintiff's counsel; 
bilt' I hâve been led by a more thorougb éohsideration of the' question 
to change niy opinion upon that point. 

The question is, was it ihe purpose of congress, in giving thebank- 
rupt ë homestead exemptions, simply to reeognize the state laws as 
fnrniBhing the rule with respect to both the amoùnt exempted and 
the conditions of exemption, or was it intended by eongress' to pre- 
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scribe by its own direct législative authority, irrespective of state laws, 
the conditions upon which the homestead exemptions should exist, 
making tlie provisions of the state laws "existing" in 1871 the 
measnre or criterion as to the "amount allowed ?" As a matter of 
course, congress could not hâve intended to prescribe directly and by 
its own authority the conditions of the homestead, and at the same 
time, by the same act of législation, accept the conditions provided 
by the various state laws. We must inevitably accept one hypothe- 
sis or the other, and not both, in the construction of the act. The 
true purpose of congress may be demonstrated by considering the 
causes and cvents which led to the amendment of 1873. It is un- 
deniable — indeed,it is admitted on ail hands-^-that the condition of 
things in Virginia, growing out of her législation, constitutioiial and 
otherwise, regulating homestead exemptions, led to the; lameudment 
of 1873. 

By article 11 of the constitution of that state, adopted in 1869, it 
was provided that every householder or head of a family should be 
entitled, in addition to the articles thon exempt from levy ordistress 
for rent, to hold exempt from levy and sale under . exécution, etc., 
issucd on any demand for any debt theretofore or thereafter eon- 
tracted, his real and personal property, etc., to the value of $2,000, to 
be selected by him. An act of the gênerai assembly of Virginia, ap- 
proved June 27, 1870, gave effect to this provision by prescribing 
in wliat m mner and upon what conditions such householder could 
set apart and hold such exemptions. Under the bankrupt law, as 
originally enacted, there was exempted from the assignment of prop- 
erty required to be made to the assignée, among other such property 
as was exempt from levy and sale under exécution by the laws of the 
state, etc., to an amount not exceeding that allowed by the state 
exemption, law in the year 1864. , . . , 

By an amendatory act passod on the eighth of Juno, 1872, this 
provision was changed sa as to give the bankrupt the benefit. of ex- 
emption laws'.in force. in 1871. In 1872 the court of appeals of Vir- 
ginia unaniinonHly decided (22 Grat. 266) that the;provisibn of the 
consiitution'JHstireferred to, and. the statute giving effect to the same,.' 
so far as Ihey âppliod to contracts.-enteredi'intô ùrdebts contracted. 
before their adoption, were, a violation, of, the. i constitution of:the 
Uni'od States, and therefore void. After this décision' on the third 
of Marché 1873, congress patssed anotheitiact, which is subatantially 
the; same asaection 5045 of. the Eevision. The amendment of 1878 
ia as. .'folio wsi.' , ..,..;'. '., : . 
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"Be it enacted, etc., that it was the true intent and meaning of the act 
apprôved June 8, 1872, entitled, etc., that the exemption allowed the bank- 
rupt by said amendatory act should, and it is hereby enacted that they shall, 
be the amount allowed by the constitution and laws of each state, respect! vely, 
as existing in the year 1871, and that such exemption be valid against debts 
contracted before the adoption and passage of said state constitution and 
laws, as well as those contracted after the same, and against liens by judg- 
ment or deçree of any state court; any décision of anyvsuch court rendered 
since the adoption and passage of such constitution and laws to the contrary 
notwithstanding." 

Hère we find that the law of Virginia giving rétrospective home- 
stead exemptions was declared null and void beoause it impaired the 
obligation of contraets. Such exemptions, therefore, did not exist in 
Virginia when the amendment of 1873 was passed. Congresa, it is 
admitted, aimedby the amendment to do what Virginia had not been 
able to accomplish, namely, to give the bankrupt the benefit of the 
rétrospective homestead exemptions which had been annuUed in Vir- 
ginia. This congress was fuUy empowered to accomplish. Congress 
could, by its own direct législation, pass a law impairing the obliga- 
tion of contraets, but congress could not make a state law, which vio- 
lated the constitution, valid. Did congress intend to reooguize and 
adûpt, as f urnishing a rule to its courts in the administration of the 
bankrupt law, state législation which was utterly void by reason of its 
violation of the fédéral constitution? Could congress breathe the 
breath of life into a dead state law — dead by reason of its répugnance 
to the constitution? So far from its being the purpose of congress 
to adopt or respect the law of Virginia touching homestead exemp- 
tions, it was manifestly intended by the amendment to overrule and 
disregard the state law; for, by the law of Virginia as it stood after 
the décision in 22 Gtattan, the creditor had a clear right to satisfac- 
tion out of the debtor's property, without regard to his claim of home- 
stead, and the creditor might hâve seoured a lien upon the property 
claimed as a homestead by the judgment or decree of the Virginia 
courts. Congress, therefore, could not effect its purpose by giving a 
rétrospective homestead in Virginia under the bankrupt law without 
utterly disregarding the Virginia law, and overriding any liens which 
might be established by the judgments of its courts; and if there is 
any meaning in words this is precisely what congress aimed in ex- 
press terms to do. 

It being thus manifest that no valid law existed in Virginia creat- 
ing a rétrospective homestead, congress could not establish such an 
exemption by adopting or recognizing what did not exist. Congress, 
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thei'^fore, could aceomplish its admitted purpose in Virginia only by 
direct législation giving the bankrupt a homestead against debts 
which had been adjudged to be yalid daims upon tlie homestjead 
imder the law of that state. Now, is this consistent with the view 
that con'gresB intended to adopt state laws "in existence," whetber 
in force or not, whether repealed or not repealed, whether consti- 
tutional or otherwise, as a measure of the amount of property to be 
exempted. The original bankrupt act of 1867 limited the amount of 
exemption by the state laws in force in 1864, though possibly re^ 
pealed or not in force in 1867, or when the proceeding in bankruptcy 
should be commenced. 

I hâve hitherto considered the question with référence to the inten- 
tion of congress to prescribe a homestead in Virginia without référ- 
ence to the laws of that stato; or, rather, in contravention of its 
existing law. I hâve so considered the question because there can be 
and is no serions doubt that congress intended, with référence to the 
condition of things in Virginia, at lêast, to provide for a homestead 
by its own direct législative power to pass A gênerai and uniform 
bankrupt law. But although congress, in adopting the législation in 
question, had in view the exigency existing in Virginia, yet it could 
not pass a spécial law to meet the state of things relating to the home- 
stead in that state, without applyingits provisions to the other states; 
sinee such a law applicable to the condition of things in Virginia alone, 
and not tô the other states, would clearly hâve been unconstitutional. 
It would not hâve been a uniform bankrupt law. Congress could iiot, 
without a flagrant violation of the fédéral constitution, hâve so framed a 
law as to give the bankrupt in Virginia a homestead exemption in dis- 
regard of the state law, and in contravention of liens by judgment and 
decree, without màking the same provisions applicable to other 
states. It would hâve been simply absurd for congress to hâve 
attempted to make such a provision for bankrupts in Virginia by its 
own direct législation, and to hâve provided, as to the other states, 
that their own laws should prescribe the conditions as to debts 
upon which the bankrupt should be entitled to the homestead. 
Hence congress was compelIed,in order to provide a homestead against 
antécédent debts in Virginia, where no such homestead law was in 
force, to framo a law with gênerai provisions, applicable alike to Vir- 
ginia and ail other states where homestead laws existed. This could 
only be accomplished by a law of congress prescribing directly the 
conditions of exemption against prior creditors for ail the states alike, 
without référence to state statutes, except in so far as they might be 
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taken as a criterîon or measure of the amount of property to ba ex- 
empted. ' . 

From thèse gênerai views, which seem to my mind conelusivo, let 
us turn to the particular language of the amendment. It is provided 
that "such exemptions shall be valid against debts contracted before 
the adoption and passage of such stata constitutions and laws, as 
well as those contracted after the same, and ajainst liens by judg- 
ment or decree of any state court; any décision ,of any such court 
rendered since the adoption and passage of such constitutions and 
laws to the contrary notwithstanding." Thèse words must hâve 
some construction; they cannot be rejected as surplusage; they are 
not ambiguous. What do theymean? What can they mean, except 
that the bankrupt's homestead exemption shall be valid against ail 
debts, without regard to the time when contracted, and regardless of 
state constitutions, laws, and décisions? The exemption, shall be 
valid against debts contracted' before and after the passage of laws, 
etc., "in existence" in 1871,.andiagainst the judgments and decrees 
of amj state court. Time before and after an event includes ail 
time, and therefore the words used in the amendment imply that the 
exemption shall be valid against debts at whatever time contracted. 
They can mean nothing else.- To extort any other meaning from 
them by interprétation would be to violate the fundamental raaxim 
of construction. "The fîrst maxim of interprétation," says Vattel, 
"is that it is not allowable to interpret what has no need of interpré- 
tation;" and he proceeds to point out the fatal and mischievous con- 
séquences of violating this rule in the interprétation of deeds and 
treaties. 

The words "debts contracted" before and after the passage of a 
law, etc., must, ex vi termini, mean ail debts, and not some particular 
debts to the exclusion of.others. If we reject this interprétation how 
shall we discriminate between debts which are and debts which are 
not included in the provision ? What rule of classification shall we 
adopt? Gongress manifestly did not intend to make any such dis- 
crimination, for oongress in express terms made the exemption valid 
against the very highèst olass of debts, namely, such as were made 
liens against the homestead by the solemu judgments and decrees of 
state courts. It had been the policy of ail bankrupt laws to respect 
and préserve the liens of creditors under state laws and décisions; 
ind the doctrine that the adjudications of the state courts upon state 
constitutions and laws should be accepted and enforced in ail fédéral 
tribunals, had, long before the législation we are now consider- 
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ing, beea embedded in the very foundationa- of fédéral law. Tet hère 
we find congresB providing that the hankrupt's homestead exemption 
should prevail'against state laws, and state décisions and liens estab- 
lished by the solemn judgments and decrees of state courts. By 
what possible terms could the will of congress bave been made more 
conclusively manifest that the hankrupt's homestead should preva,il, 
l)y the exclusive authority of congress, against ail debts in spite of 
state laws, décisions, and judgments ? We know positively that such 
was the intention of congress with respect to debts seatired by the 
laws, judgments, and judicial décisions of the state of Virginia, and 
how can we suppose that congress did not intend that debts in ôther 
states should be subject to the same conditions as against the home- 
stead ? i)id congress intend to inake one law for Virginia and an- 
other and différent law for the other states? 

The claimant's debt is a mère float. It has never been reduoed to 
judgment. It is no lien upon the hankrupt's homestead. , It is a valid 
ciaim under the law of lowa against the homestead ; nothing more. 
This debt is clearly, at whatever time contracted, whether before or 
after the passage of certaiù state laws, within the express terms of the 
act of congress postponing debts to the homestead exemptions. What 
reason is there to take the plaintiS's claim out of the act ? Is it be- 
cause it was valid under the law of lowa against the homestead? So 
were the debts in Virginia, which, it is admitted, the amendment in- 
tended to set aside in favor of the homestead. Nay, it would appear 
that some of thé Virginia creditors had. established their claims as 
liens against the homestead by the judgments and decrees of the 
courts of their state ; and thèse liens against the homestead as well 
as other judgment liens, it was the manifest purpose of the amend- 
ment of 1873 to subvert. Would it not, then, be most unreasonable to 
suppose that it was the purpose of the amendment of 1873 to sub- 
vert and set aside the judgment liens of other creditors against the 
homestead, and save such mère floating claims as that of the plain- 
tiff ? Suppose the claimant had reduced his demand to judgment, and 
had thus made it a lien upon the homestead: he would then bave 
brought himself within the very words of the amendment, that the ex- 
emption should be valid " against liens by judgment or decree of any 
state court." In that case, would not the amendment bave set aside 
his lien in favor of the homestead; and is he now better off because 
his claim remains in its original shape, of a floating claim against 
the homestead exemption. 
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I can see no différence between the case of the creditors under the 
Virginia law whieh congress intended to set aside in favor of the 
homestead, and the claimant's case under the law of lowa. The 
claimant had a right by the law of lowa to satisfaction ont of the 
bankrupt's propèrty without respect to the homestead. He might 
hâve enforced his claim by judgment and secured a lien. The same 
is true with respect to the rights of the creditors in Virginia under 
the law of the state. It cannot be doubted that congress intended to 
postpone the Virginia creditors to the right of homestead, and to es- 
tablish the same even as against liens by judgment and decree. Why 
should a différent intention be imputed to congress in regard to an 
lowa creditor ? Why should not the same resuit to which the Vir- 
ginia creditors were exposed occur to an lowa creditor, if the bank- 
rupt act is a uniform law ? ' 

The section (5045) which we are considering : provides that there 
shall be exempte d — 

"Such other propèrty, etc., as is exempted from levy and sale upon exécu- 
tion or other process, or order of any court, by the laws of the state in which 
the bankrupt has his domicile at the time of the commencement of the pro- 
ceedings in bankruptcy, to an amount allowed by the constitution and laws 
of each state as existing in the year 1871." 

Thè Word "existing" is hère evidently used for a purpose. There 
was no law giving a rétrospective homestead exemption "in force" in 
Virginia in 1871. The law which had been passed being unconsti- 
tutional, and so declared by the 'highest court of the state, was a dead 
letter; it was not in force, but in one sensé it existed in 1871. It 
had no potential "existence," but it "existed" in form. So there 
may hâve been in other states exemption laws which "existed" either 
potentially or in form in 1871, but which, perhaps, were not in force 
when the amendment of 1873 was passed. I think it must hâve 
been the purpose of congress to adopt thèse state laws "existing" 
in 1871, whether potentially or in form, whether repeated or not, 
whether in force or not in force, so far as they furnished a measure 
of the amount of homestead exemption. If there was in any state 
no law at ail existing in 1871, "either potentially or in form," it is 
clear that the législation of the section of the bankrupt law in ques- 
tion could not be applied to bankrupt estâtes in such states. I can 
see no other construction of section 5045 by which the provision last 
above quoted can be made to harmonize with the terms of the sec- 
tion immediately following, upon which the présent case turns. 
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Let US now proceed to consider the constitutional question. With 
due déférence, I venture to Buggest that the judges who hâve dis- 
cussed the constitutionality of this amendaient hâve applied to it an 
erroneous test of unif ormity. They seem to me to treat the question 
as depending rather upon the opération or working of the law, than 
upon its application according to its own tenns to the various states 
of the Union. In my opinion, when a bankrupt, revenue, or natural- 
ization law is made by its terms applicable alik© to ail the states of 
the Union, without distinction or discrimination, it cannot be success- 
fully questioned on the ground that it is not uniform, in the sensé of the 
constitution, merely because its opération or working may be whoUy 
différent in one state from another. The oircumstances and condi- 
tions existing in the states of this Union are infinitely various. No 
law which human ingenuity could possibly frame, would be uniform 
in the sensé of operating equally or alike in the various states, with 
their différent conditions and diversified interests. The constitution 
pro vides that "ail duties, imposts, and exercises shall be uniform 
throughout the United States." Now, suppose one or more states 
should succeed in suppressing utterly the manufacture and sale of 
ardent spirits and malt liquors, then a fédéral tax upon thèse com- 
modities would be entirely inoperative in such states. In such case 
millions might be coUected under an excise law in Hlinois, and not 
a cent in lowa. The opération of such a law would then be anything 
but uniform in the two states ; but would any court for that reason 
déclare a gênerai law imposing a tax of the kind uncônstitutional ? 
Again, a tariff law might be anything but uniform in its opération 
upon différent states. It might foster the industry of a manufactur- 
ing state and oppress that of a strictly agricultural state. But could 
it on this aocount be said to be not a uniform law within the mean- 
ing of the constitution, and therefore void ? Suppose, again, congress 
should in a bankrupt law, as it did in 1867, adopt the homestead ex- 
emptions prescribed by state laws in force at a specifled time ; and 
suppose there should in some states be no law giving homestead ex- 
emptions, while in others such exemptions should by law exist, — then 
the opération of the bankrupt law would not be uniform vrith respect 
to the homesteads; but would it be for that reason uncônstitutional? 
Ail that the constitution intends is that congress shall not pass par- 
tial revenue and bankrupt laws. It shall not prescribe one law for 
this state or section, and a différent law for that state or section. 
The law must be gênerai and uniform in its provisions, but its work- 
ing and opération may be very différent in différent states, owing to 



668 FEDEBAIi BEPOBTEB. 

their diverse conditions and circumstances. Congress can prescribe a 
uniform law, but it cannot create uniform conditions and ciieum- 
stances in the varions states of the Union. 

Now, applying tbese principles, I am not able to see tbat the 
amendaient ôf 1873 is unconstitutional. The amendaient does not 
by its termg apjDly to any state or section. It is prescribed for ail 
the states alike. Congress by this amendment prescribed by direct 
législation in i3on>travention of state laws the conditions upon which 
the bankrupt should take his homestead. Thèse conditions are ap- 
plicable to ail the states without distinction. The act of 1367 pro- 
vided that the bankrupt should be entitled to the homestead allowed 
by the state of his domicile, in force when the prooeedings in bank- 
ruptoy were eommenced, "not exceeding that allowed by the state 
exemption laws in force in 1864." It is clear that under this act one 
law of the state might prescribe the conditions of the right of home- 
stead and another regulate the amount of property to be allowed. 
But in the atoendment of 1873 the conditions are prescribed directly 
by the act of congress, and the amount to be regulated by the state 
law. The bankrupt law of 1867 has been declared constitutional by 
the highest judicial authority in this circuit below the suprême court: 
In re Beckerford, 1 Dill. 45. Now this act did not directly prescribe 
a homestead exemption. It adopted the state laws regulating home- 
steads; If in one state there was by law no homestead, the bankrupt, 
under the act of 1867, would get noue, and the creditors would be 
entitled to ail his property; while in another state, with a homestead 
law in force, the bankrupt would get the exemption and the creditors 
take subjeet to it. This surely would not be uniformity in the work- 
ing or opération of the law; neverfcheless, suoh a law would be held 
uniform in the constitutional sensé of the word. 

This view enables us, I think, to see olearly the unsoundness of 
Chief Justice Waite's argument in Re Eckert, 10 N. B. R. 5. The 
burden of the chief justicé's argument seems to be that a law of 
congress which adopts the exemptions under the state laws as they 
are enforoed iû the states is uniform because the creditors get just 
what they are entitled to in pro rata distribution. They are enti- 
tled to ail the property of the bankrupt not exempt from exécution 
by the state law, and this they get in the distribution under a bank- 
rupt law which adopts the state law. This is just, and it is uniform. 
Thatit isjust, there is no doubt; that it is uniform, may be questioned. 
It will not do to confound the justice and uniformity of the law in 
considering this constitutional question. 
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It foUows, from Chïef Justice Waite's view, that if thei'e was in a 
state no law giving any exemption, the creditors would take the whole 
of the bankrupt's property. If the amount exempted in one state 
was large, and another small, the sum distributed to the creditors 
would vary accordingly; but still they would get,all they could hâve 
reached by the state exécution laws. This argument ia plausible, 
and it might be irréfragable if the creditors only were; to be consid- 
ered in judgingof the uniformity of ^ bankrupt law. . But if the ques- 
tion of uniformity is to be solved by oonsidering the opei'ation of the 
law on classes of persons, why are the bankrupts in the several gtates 
to be ignored any more thau the creditors? Are not the. bankrupts 
to be provided for as well as the creditors? If there is no law in 
one state giving the bankrupt any homestead exemption at ail, while 
in another state the exemption is trifling in amount, and in still 
another large, is there. any uniformity in the opération of a bankrupt 
law adopting such state laws, as far as the bankrupt is concerned? 
If two bankrupts lived in sight of each other across a state Une, and 
one held property under the law worth five or ten thousand dollars 
and the other nothing, it would be hard to convince them that a 
bankrupt law working out this resuit was unifdrm.in its opération. 
Manifeatly, if the bankrupts in the différent states are to.be consid- 
ered, the argument of uniformity advanced by the chief justice must 
be fallacious. ■, ' 

But I think it is open to another fatal objection. If the view of 
thej.chiéf justice be correct, it follows that congress could not by 
direct provision, without référence to state laws, prescribe the condi- 
tions add the amount of homestead exemption. For congress wbuld, 
if it had no référence to state laws, be compelled to prescribe the 
same conditions and the same amount of exemption for ail the states. 
This is self-evident. Congress could not provide the différent condi- 
tions and amounts for the différent states. What would be the resuit ? 
The chief justice's tlieory of uniformity would be ovérthrown. The 
creditors in a state with no law giving a homestead exemption would 
not get in distribution what they are entitled to under the state law. 
They would be compelled to suffer a déduction equal to the amount 
of exemption engrafted by congress upon the bankrupt's estate. 
And 80, whéther the homestead exemption under the state laws were 
great or trifling would make no différence whatever to the creditors; 
ail would be compelled to suffer the same déduction under the law 
of congress; none would secure under the bankrupt law, iii pro rata 
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distribution, what they woald be entitled to as exempt from exécution 
under their respective state laws. Moreover, ail estâtes, great and 
small, would be subject to exactly the same amount of exemption. 
In some cases, the exemption under the congressional lawmight take 
the whole esfate; in others, it would amount to a mère trifle in pro- 
portion to the whole value of the esta te. Now, will any one seri- 
ously contend that congress might not in a bankrupt law fix the con- 
ditions and amount of homestead exemption without référence to 
state laws? I tbink not; and yet congress could not do this if the 
chief justice's theory be correct, that uniformity in a bankrupt law 
consists in the equal and pro rata distribution among creditors of ail 
the bankrupt's property not exempt from exécution under the state 
aws. In the following cases the constitutional question seems to 
hâve been deoided adversely to Chief Justice Waite's opinion : Re 
Beckerford, 1 Dill. 45; Re Jordan, 8 N. B. R. 180; Re Kean, Id. 367; 
Re Smith, Id. 401; Re Everitt, 9 N. B. E. 90; Re Jordan, 10 N. B. R. 
427; Re Smith, 2 Woods, 458. 

Finally, it is undeniable that the constitutional question involved 
in the case is a very doubtful one. The utter confiict of opinion and 
décision in the southern district is the best possible évidence of the 
doubt and difficulty which surrounded it. On the one hand we hâve 
the judgments of Chief Justice Waite, Judge Bond, and JudgeBryant, 
holding the amendment of 1873 to be unconstitutional ; on the other, 
the décisions of numerous judges sustaining the law as con- 
stitutional. Now what is the duty of any court with respect to a law 
of doubtful constitutionality ? 

Chief Justice Marshall, in the Dartmouth Collège Case, 4 Wheat, 
625, speaking for the whole court, said : 

" This court can be insensible neither to the magnitude nor delicacy of the 
question. The validity of a législative act is to be examined, aud the opin- 
ion of the highest law tribunal of the state is to be revised, etc. On more 
than one occasion this court has expressed the cautiCUs circumspection with 
which it approachea the considération of such questions, and has decided that 
in no doubtful case would it pronounce a législative act to be unconstitu- 
tional." 

Se spoke the suprême court of the United States, by the mouth of 
its illustrions chief, concerning the constitutionality of a state statute, 
and this doctrine has been often reiterated by other courts and ju- 
rists. What, then, would it be becoming an inferior fédéral court to 
do touching an act of Congress, the constitutionality of which is, to 
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say the least, a subject of the gravest doubt? To disregard and set 
aside such an act as an infraction of the constitution would, I think, 
be in an inferior judge évidence of the most inexcusable presumption. 

There is no doubt that 'congress, in this amendment, passed a 
sweeping rétrospective law. Now, is there anything extraordinary 
in this, since ail the bankrupt laws are in their essence rétrospective? 
The amendment in question interfères with the relation pî debtor and 
créditer, and works injustice to the latter. But the question with us 
is not the justice, but the uniformity, of the law. Ail bankrupt laws 
proceed upon considérations of policy and humanity, rather tban 
strict justice. In this respect they are like statutee of limitations. 
Congress, seeing that the bankrupt was, with or without his consent, 
to be stripped of ail his property for the benefit of his creditora, pro- 
vided out of the wreck a shelter for his family against aU debts, 
whether contracted before or after the passage of state homestead 
laws. Clearly there was no ground of : equity upon which an excep- 
tion could be made in favor of the creditor whose debt was contracted 
before the acquisition of the homestead in préférence to the creditor 
whose debt was contracted before the passage of the state homestead 
law. The first had no merit over the last. In both cases the cred- 
itors had contracted with the bankrupts upon the faith of their entire 
property before any homestead existed. A state exemption law could 
not be rétrospective because it impaired the obligations of contracts. 
Thérefore, a creditor whose debt was contracted before the passage 
of the state homestead law, equally with a creditor whose claim ante- 
dated the purchase of the homestead, was entitled, by both equity and 
the state law, to satisfaction out of the homestead property. Both 
classes of creditors standing thus upon the same ground of equity 
and strict law, what reason is there to assume that congress intended 
to include one class and exclude the other in passing the rétrospect- 
ive amendment of 1873 ? 

Judgment for défendant. 

Judge McCkaby concurs. 



original complainant, a plea was put în setting up that it did not appear by the 
bill that the plaiutifCg had ev er been appoiated administrators by a court of com- 
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PaLMENBING r. BuCHHOLZ. 

Samb V. Baumak. 

SaMB V. HOHLWECK. 

{Œreuît Court, S. B. New York. October 2, 1882.) 

Patent No. 76,394— Display Dummy. 

A patent for a dummy to display clothing In form, aubstantially like the •wire 
dumnfties in previoua use, but made of papier maehe, a material that had been 
previously tised to make lay figures, representing varioua personages, many 
of whom were draped in suitable clothing, cannot be considered as valid be- 
cause the device is destitute of patentable novcltr. 

Frank V. Briesen, for complainant. 

Frost d Coe, for défendants. 

Wallace, C. J. Thèse suits are founded npon letters patent No. 
76,394, granted to W. E. Brock, and bearing date April 7, 3868, for 
an improvement in dummies for displaying clothing. Such devices 
are nsed by designers and sellera of wearing apparel to test and dis- 
play the eut, style, and gênerai appearance of the garments. The 
spécification describes the invention to consist of a shell of paper or 
papier mâche, resembling in configuration the body of a human being, 
■with legs and arms, if desired. A head-pieoe of wood or other suit- 
able material is secured in the neck or upper, end of the shell, into 
which is fitted a vertical supporting shaft, which extends centrally 
through the shell and is furnished at its lower end with an appro- 
priate base. The shaft is provided with radial braces, which serve 
to retain the shell in proper position upon the shaft. It is designed 
to be an improvement upon the wire dummy in ordinary use for dis- 
playing clothing, and contains the same parts and arrangement of 
parts, except that the paper or papier mâche shelf is substitated for 
the skeleton frame of the wire dummy. It is shown by the proofs 
that pajaer and papier mâche had been used in cônstructing lay figures 
representing various celebrated personages, and was well known as a 
suitable material for that purpose previous to its use by the patentée. 
Thèse lay figures were hollow, and the paper or pajner mâche was used 
to form the shell or exterior surface of the figures, but the faces and 
hands were usually made of wax. They were clbthed with costumes 
appropriate to the personages represented. 

Inasmuch as the wire dummies did not contain the paper or pajjier 
machc shell, and the lay figures did not contain head-piece, shaft 
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braces, or base of the patented device, tliey were not anticipations of 
it. The proofs show that the patented dummy bas commended itself 
to the public interested in such devicea. It is a better model of the 
human figure, and because of the continuons surface of the shell 
clothing can be made to fit more accurately upon it than upon the 
intersticial frame or shell of the wire dummy. But the patent can- 
not be sustained because the device is destitute of patentable novelty. 
If the substitution of the paper or papier mâche for the wire of the 
shell or frame was obviously practicable, the patentée was not an in- 
ventor. If mechanics, skilled in the particular department of con- 
struction, could hâve seen at a glance the feasibility of the change, 
then, although the device may hâve been mechanically ne,w, it was 
not intellectually novel. The paper which was substituted for the 
wire had been used to make the shell of a figure in imitation of the 
human body, and the figures in which it was thus used had been em- 
ployed for displaying clothing. The displaying of clothing was not 
the primary purpose for which thèse lay figures were intended, but 
that use was not only suggested, but was very obviously one of the 
ends in view. Not only, therefore, had the material that the patentée, 
substituted for the wire been employed, as he employed it, to make 
the shell or frame of a figure resembling the human body, but it had 
also been applied to perform the same ofilce. The new application 
of an old material to a cognate use wiU not generally support a pat- 
tent, but hère it was employed in the same use. 
The bill in the severai cases is dismissed. 



GoTTFEiBD V. Stahlmann, and thirteen other cases. 

{Circuit Court, D. Minnesota. October 23, 1882.) 

Patents fob Inventions— Validity. 

The validity of letters patent Ko. 42.'580, for a new and improved mode of 
pitching barrels, sustained on the authorityof OottfriedY. Creacent Bremng Co. 
finre, 479. 

Banning é Banning, for complainants. 
J. B. é W. H. Sanborn. and C. K. Davis, for défendants. 
Before McCeary and Nelson, JJ. 

Per Cukiam, At the conclusion of the argument on the final hear- 
ing in thèse cases, the court on consultation were convinoed that the 
v.l3,no. 12—43 
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patent should be sustained, but deferred announcing an opinion until 
a décision should be reached by Judge Gresham, of the Indiana cir- 
cuit, who had under considération the validity of the patent in the 
case of Gottfried v. Brewing Co., in which and the cases before this 
court substantially the same testimony is presented. Judge Gresham, 
after a rehearing, sustained the patent. We concur with this décis- 
ion, and think it unneoessary to give any reasons additional to those 
announced by him. 

Decree will be entered in favor of the complainants, with costs, 
whiçh are to be divided between ail of said cases eo[ually. 

See Qottfrted vi Cresnent Brewing Co.ante, 479, withdrawing the ruling in 
same case, 9 Ped. Kbp. 762, 



The Golden Grovb. 
'District Court, B. Dàwimre. 1882.) 

1. AdmiraiiTT— Collision— Bah, and Steam-Vessels. 

While ït is the duty of a steam-vesael to avoid a sailing vessel, it la no les8 
the duty of the latter to afiord the steamer ail the means and signais the law, 
custom, and comraon prudence prescribe to enable her to make this avoidance ; 
and if in any respect she fails therein and thereby produces the disaster, sho 
must either bear the whole loss, or her share thereof. as her fault was the »oU 
or parfe'i/Z cause of the collision. 

2. Same — Same — Loss. 

The évidence in this case showing that no fault was to be imputed to the 
brig in regard to her lights, or in not changing her course when approaching 
the steamer, but that the steamer was in fault (1) because she had not proper 
and sufflcient lookouts ; (2) because her ofllcers and men were careless, ignorant, 
and incompétent ; and (3) because when the collision was imminent her speed 
was not slaokened or arrested, or the engine reversed in time to avoid collision,— 
the entire loss resulting therefrom must be borne by the steamer. 
3. Same— LiOBS ci- FkeiGht — Apportionment. 

In cases of total loss before freight is fully earned by delivery, the owners ot 
the vessel, if not in fault, are entitled to the agreed freight, less costs, charges, 
and expenses of the remainder of the voyage, from which the accident dis- 
charges them. 

Beadfoed, D. J. This is a cause of collision civil and maritime, 
in -which the owners of the brig Kremlin, (the vessel sunk by the col- 
lision,) and of the freight pending on the cargo on board the said brig 
at the time of the collision, on behalf of themselves, and of the ofS- 
cers and çrew of the said vessel at the time of her said loss, owners 
of charts, books, instruments, and personal efïects on board said ves- 
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Bel at the tîme of her loss, the owners of the cargo of sugar on board 
of the said vessel at the time of her losa, and the owners of the chro- 
nometer on board of the said vessel, are complainants, and John S. 
Smailes, the master of the British steamer' Golden Grove, intervening 
for the interest of the owners thereof, is the respondent. 

There are facts in this case admitted on both sides, or so clearly 
proven as to leave no resonable doubt as to their verity, a statement 
of which will simplify and shorten its examination : 

On the morning of Tuesday, Juîy the 9th last past, at about 1 o'clock, 
the brig Kremlin, then on a voyage from Cienf uegos to Boston with a cargo 
of sugar on board, was run into and sunk by the said Golden Grove; the place 
of collision being about 30 miles S. by J a degree E. from the island of îfan- 
tucket. Thè Kremlin was sailing N", E. by E. She was a hermaphrodite brig 

of about tons burden, and was moving at the rate of six and a half bnots 

an hour. Her length was about 117 feet ; depth, 15 feet ; and beam, 30 feet. 
She was sailing with a free breeze aft, about one and a half points on the star- 
board quarter. The night was not dark, neither was it perfeetly clear. The 
horizon was smoky and hazy, though not so cloudy as to prevent stars well 
above the horizon from being seen. There was no gale— only the ordinary 
breeze of a summer night on the waters. 

The British steamship Golden Grove was on her voyage from Cardiff to the 
Delaware breakwater for orders. Her course was "W. ^ S., and she was sail- 
ing at the rate of eight and a half knots per hour. At the time of the dis- 
covery of the steamer by the Kremlin the former bore about two and a half 
points on the starboard bow of the latter. The Kremlin did not change her 
course in the least degree until she was struck by the steamer. The Golden 
Grove had but one watch on deck for some time before the collision took 
place. On the flrst discovery and report by the watch of the steamer of the 
bright light or flash-light on the Kremlin, the helm of the Golden Grove " was 
at once put hard a-port," and from that time to the time of the collision slie 
kept her helm hard a-port, and in that time changed about flve points of the 
compass. No attempt was made until some time after this maneuver to ar- 
i-est the speed of the steamer; not, indeed, until within some 200 feet of eaeh 
other, when the attempt which was then made proved utterly inefflcacious. 
Iramediately on the discovery of the approach of the steamer the captain of 
the Kremlin had a torch lighted on the starboard side of his vessel, on which 
side the steamer was approaching. It was i-elit twice after it had been first 
extinguished. It was sueh an one as was commonly used by sailing vessels 
on the approach of steamers in the night-time. The Kremlin had no other 
bright light on board. The red light on the steamer was seen from the Krem- 
lin distinctly before the torch-light was lit. 

While it is true that it is the duty of the steam-vessel to avoid the 
sailing vessel, it is no less the duty of the latter to afiford the steamer 
ail the means and signais the law, custom, and common prudence 
prescribe to enable her to make this avoidance; and if in any respect 
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she faila therein and thereby produces the disaster, she must either 
bear the whole loss, or her share thereof, as her fault was the sole or 
partial cause of the collision. 

The libelants say that the Kremlin in ail respects oheyed the re- 
quirements of the law and usage as regards the conduet and man- 
agement of sailing vessels, particularly those provisions concerning 
the exhibition of signais req[uired by law, and that the collision was 
the resuit of carelessness, reckleesness, ignorance, and the violation 
of the simplest rules for the préservation of saféty on the part of the 
watch and officers of the steamer. The claimant on the other hand 
contends that the collision was not the resuit of any fault on the part 
of the officers, or of any of the crew of the steamer, but was produced 
by a séries of improper acts and maneuvers on the part of the Krem- 
lin — First, (as stated in the printed argument of the claimant, page 
22,) by placing her lights so that they did not cover ten points; 
second, by flashing three consécutive lights in such a way as to ob- 
scure those lights and make them useless; and, third, by failing to do, 
when the catastrophe was imminent, the only thing which could bave 
been done to prevent the accident, or at least to attenuate its conse- 
ruences. 

It must be évident that this is a case in which the collision was 
not the resuit of any accident in thé légal sensé of the word. Signais 
were shown and seen. There was ample time in case of doubt, as 
will be fully shown hereafter, to hâve arrested the speed of the 
steamer before an accident was possible. There was nothing in the 
charaijter of the night as to darkness or storm or dangerous coast to 
interfère with the fuU exhibition of signais, their prompt discovery if 
properly exhibited, and their intelligent interprétation by every man 
fit to be on the lookout or to navigate a steam-ship. This collision 
was therefore not the resuit of accident, but of fault somewhere, either 
wholly by the steamer or wholly by the brig, or jointly by both. In 
the investigation of this question of fault I shall take up the subject 
in the order in which it bas been considered by the claimant's coun- 
sel: 

1. Had the brig, proper side lights, and were they properly 
placed; that is, placed so in the vessel as that no object intervened 
so as to obstruct the green light on the brig from the lookout on the 
steamer ? It is not contended that the lights, green and red, as re- 
quired by the rules for preventing collisions on the water, (enaeted 
by the oongress of the United States and to be found re-enacted in the 
late revised édition of the Laws of the United States, § 4233, p. 815, 
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and in the articles and régulations now in force under orders in eoun- 
cil in Great Britain for preventing collisions at sea, to , be found in 
Holt's Kule of the Eoad, articles 3 and 5, and pages 8 and 9,) were 
net of the précise kind required by law, as to form, size, quality, and 
construction of the lantern and fenders. The character of the lights 
and lanterns and fenders was so abundantly provea by witnesses who 
spoke to that point, and by the production of a lantern as Exhibit 
D, which was proven to be of the proper kind, and exactly like 
those on board of the Kremlin, that it must be assumed as an un- 
deniable fact that the Kremlin had on board the night of the col- 
lision, such lights, red and green, and their proper screens or fenders. 
In this connection it may be stated that it was proven that the lights 
were larger than those usually used on bi-igs of the size of the Krem- 
lin, and were of the same size as those used by the steamer. 

2. The next question for investigation is, were thèse lanterns prop- 
perly trimmed, or prepared and made ready to burn brightly, as they 
were intended to do and as they were capable of doing ? And did 
they, in point of fact, burn in such a manner during that evening 
until the collision ? On this point we hâve the testimony of Frank 
Morgan, who was on board of the Kremlin as cook and steward at the 
time of the collision. In answer to the question, "State whether or 
not on the day before the collision you did fill and trim the lamps, 
and if you state that you did, state fully and in détail ail you did to 
them;" hereplied: "Yes, sir; I did every morning, sir. Itook the lan- 
terns out and cleaned the glass ; I cleaned the refleetors, I trimmed the 
wick, and I filled them up with oil, and at last I cleaned them ail 
aroi.nd the bottom and sides." He further said that the lights be 
lit "were exactly like this one;" putting his hand on the one pro- 
dueed as Exhibit D in this cause. Now this testimony is natural, 
explicit, andis denied by nobody. Were thèse lights lit on the night 
of the collision, and were they burning as they were intended to burn 
up to the time of the collision? The first mate of the "Kremlin, 
Carlston, says, (page 29, testimony,) in answer to the question, "Do 
you know who put up the lights that night?" "Yes, sir; the man 
that was drowned and I myself. I put up the starboard light; the 
man that was drowned put up the otber. " So far there eau be no 
doubt that the side lights of the brig were filled, trimmed and lit on 
the evening of the collision. 

It bas been asserted by the claimant and respondent that the green 
ligbt of the Kremlin was burning dimly; that it was not emitting that 
brightness or intensity of light of which it was capable, and for which 
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it was constructed; and as that was the side light on the brig, over 
the port bow of the steamer, from this alleged defect of light, which 
could hâve been and ought to hâve been corrected by the brig, the 
steamer was prevented from discovering the motions of the brig. The 
évidence as to the dimness of this green light (outside the question of 
obptruction) is intended to reach this resuit, or it amounts to noth- 
ing. The matter of having side lights burning with the usual and 
proper intensity is of importance in the cause ; perhaps as of much 
importance as their proper disposition or placing on the brig. The 
testimony on behalf of the claimant on this point is as follows: 
Charles Atwood, ordinary seaman on the steamer, on deck keeping 
■watch on the night in question, just before the collision, in reply to the 
question, "How was that (meaning the green) light burning?" replied, 
"Dim, sir." Page 110, testimony. William Wintle, able seaman at 
the wheel on the steamer, in reply to the question, "Wben you saw 
the green light of the brig, how wasit burning?" replied, "Dim, sir." 
Page 121, testimony. Edmund Lee, the lookout on the steamer, in 
reply to the question, " How was the green light you saw burning ? " said, 
"It was duU, lîir." Page 139, testimony. McAdam, secondmate of the 
steamer, in reply to the question of "How the green light was burn- 
ing," replied, "Very dim." Page 154, testimony. 

It is to be remarked that this is the testimony of the lookout, the 
watch on deck at the time of the collision, the sailing master, and the 
man at the wheel of the steamer, — the steamer which ran down the 
brig,— every one of whom were specially, on that occasion, charged 
with the prompt and accurate observance of signais. Again, that the 
statement of three of thèse witnesses — two, that the light was dim, 
and the other, that the light was duU — are very indefinite and uncer- 
tain in their meaning. Again, that this very green light was seen by 
the men on the steamer in the short intervais between theflare-up or 
flash-lights. Doubtless this green light was dimmed, if not totally 
obscured.'while the torch-lightwas burning, but itwas clearly seen in 
the intervais of comparative darkness. How far the one wituess, who 
swore that the green light was very dim, was affected by the confu. 
sion of lights, in view of the direct évidence on the other side, it would 
be useless now to inquire. 

The évidence on the part of the brig Kremlin, as to the proper con- 
dition of her lights, is as follows : The fact of their having been 
trimmed, filled, and burnished, affords a very reasonable presumption 
that they both afterwards did burn in their accastomed manner. The 
Vlvid, 7 Note of Cas. 127. The captain of the Kremlin, Haskell, says 
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(page 3, testimony) that in answer to his question tothe màte.on the 
Kremlin, "If our lights were ail right," that the mate then walkéd 
forward of the mainmast, and walked from the starboard side of the 
vessel to the port, and said, "Our lights are ail right." In answer to 
the question, "How long before the collision had you seen thèse lights, 
or either of them, with your own eyes?" he said, "Thirty minutes, 
about." In answer to the question, "In what condition were they 
when you saw them 30 minutes before the collision?" he replied, 
"They were burning bright as usual." In answer to the question, 
"Did you see them, or either of them, after the collision?" he replied, 
"Yes, sir; I saw both of them when the water was coming over the 
top of that vessel's forward house, burning bright." Pages 8 and 9, 
testimony. Carlson, the chief mate on the Kremlin, says, on page 
29, "I went and looked at the lights;" they were "burning clear;" 
and this immediately on the discovery of the steamer by her mast- 
head light. John Smith, able seaman on the watch and lookout on 
the Kremlin, says, (ou page 51,) "I saw the side lights before the 
collision;" and that "they were in good condition as far as he 
couldsee." And in answer to the question, "How they were as to being 
bright or dull," replied, "Bright, sir. " Page 51. Nelson, able seaman 
at the wheel of the Kremlin on the night of the collision, says, (page 58, 
testimony,) "I saw the side lights three or four minutes past 12, when I 
came to relieve the wheel ;" "they were then in good condition, burning 
clear as usual." Harding, second mate of the Kremlin, says, (on page 
66, testimony,) that "by the captain's order he noticed the side lights at 
10 o'clock, when he came from the wheel," and th,at then they were in 
"proper condition" and "burning bright." He further states that by the 
captain's order he looked at the lights at 12 o'clock, and that then they 
were in "proper condition" and "burning bright." In weighing this tes- 
timony on both sides, and eonsidering ail the cireumstances under 
which it was given, and the opportunities for correct observation on 
either side by the varions witnessess, the uncertainty and indefinite- 
ness of the testimony of three of the claimant's witnesses as to the 
degree of light emitted from the green lantern, I hâve no reasonable 
ground to doubt that the green light on the starboard side of the 
Kremlin was burning, before and at the time of the collision, in its 
usual manner; that is, with the brightness itwas capable of showing 
and intended to show. The only testimony in direct conflict with 
this resuit is that of McAdam, the second mate of the steamer, who 
speaks of the green light as "very dim;" but his testimony alone, as 
against that of five explicitly-clear witnesses on the brig to the con- 
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trary of his statement, should hâve little weight, as will be seen here- 
after. 

3. The next matter to be determined ia, were thèse side lights 
properly plaeed on the brig ? That is, were they so placed as not to 
be intercepted by any object aboard from showing 10 points of the 
compass from directly ahead to two points abaft the beam ? Theie is 
no positive law fixing the place where side lights on such a vessel as the 
Kremlin shall be carried. The objecta to be secured are safety to the 
lights from storm and sea, and unobstrueted and continued visibilty of 
the lights over the points of the compass above named, It would appear 
that the accustomed place, the very generally used place, and the uni- 
versally used place on American hermaphrodite brigs of the make 
and rig of the Kremlin, where the said side lights were placed, ought 
to be the right and proper place, if any reliance is to be had in the 
very obvious interest for the safety of the crew, the cargo, and the ves- 
sel by their owners and masters. Haskell (page 8) says brigs like the 
Kremlin carry the lights in the "main rigging." J. A. Wyman, 
former captain of the Kremlin says, (page 73,) "Hermaphrodite brigs 
like the Kremlin usually carry their side lights in the main rigging, 
because they can best be seen there, and whén placed there they are 
not obstructed by the foresail, so that they cannot be seen as they are 
designed to be seen." John S. Emery, one of the owners of the 
Kremlin, (on page 7G,) says, "Vessels of this rig [that is, of the Krem- 
lin] usually carry their side lights in the main rigging. I think it is 
the only proper place on a hermaphrodite brig." In answer to the 
question, "State why you think so," he says, "Because, if properly 
placed, no sail can obscure them, and they can be carried there with 
safety from being extinguished by sea or spray." Mr. Caudage, 
marine inspecter for the record of American and foreign shipping at 
the port of Boston, (on pages 81 and 82,) says, "In American her- 
maphrodite brigs there are many that carry their side lights there, 
[i. e., in the main rigging,] but I shorJd think — it is my judgment 
only — that more carry them on the quarter." In answer to the inter- 
rogatory, "Is not the main rigging, in your judgment, a proper place 
to carry them?" he replied, "It is." Moses H. Small, master mariner, 
says, (page 88,) "Hermaphrodite brigs usually carry them [side lights] 
in the main rigging, and that, in his judgment, it was the proper 
place to carry them." He also said, on cross-examination, (same 
page,) "I bave never seen them carried in any other place on board 
American vessels," (i. e., hermaphrodites.) George W. Carliste, mas- 
ter mariner, (on page 90,) says that "hermaphrodite brigs usually 
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carry their side lights in the main rigging, and that in 'his' judg- 
muut it was the proper place." In an answer to the question, "Is 
tjhere or not, in your judgment, any danger that the side lights placed 
in the main rigging will be obstructed by any sail or sails from view 
of any approaching vessels?" he said, "In my judgment there is 
not." John Dunbar, shipping master, Boston, said he was familiar 
with hermaphrodite brigs, bad commanded several of them, and that, 
'speaking of hermaphrodite brigs, they [the side lights] are carried 
in the main rigging invariably, and, in my judgment, I certainly 
think it the proper place." Mr. Spencer, surveyor. Bureau Veritas, 
classification of ships, etc., a witness for the claimant, in reply to 
the question, "Is it or not, in your judgment, a proper place on board 
a hermaphrodite brig to put the régulation lights in the main rig- 
ging?" answered, "It is not the proper place unless they are rigged 
out as far as the vessel is wide." 

This is ail the évidence bearing on the point as to the usual and 
proper place of ûxing the régulation or side lights on a hermaphrodite 
brig, and it settles the fact conclusively that the main rigging, in 
which they were placed on the Kremlin, was the usual and proper 
place on such a vessel. But it was contended by the claimant tliat 
admitting ail this, they wei-e improperly placed on the Kremlin, — i. e., 
so placed as not to be visible to approaching vessels, as required by 
law; that there was that peculiarity in the make, fashiou, and po- 
sition of the foresaii and rigging to the foremast, and their relative 
position to the lights as they were fasteued in the main rigging, wliich 
obstructed and prevented thèse lights being seen as required by law., 
It is very true that the important question in this connection is not,. 
where was the usual and proper place for side lights to be placed on. 
such brigs as the Kremlin, but were they in fact so placed on the 
night in question as to cast an unobstructed light, as required by law ? 

In view of the fact that this green light might bave been seen be- 
lore the lighting of the torch-light by a vigilant watch on the steamer, — 
such a watch as she was required to keep,— and the further fact that 
such discovery of the green light without any bright white light on 
the vessel would hâve presented the certain signal of a moving vessel,. 
and thus enable the steamer easily to hâve avoided ail danger, I 
shall examine at some length the question of fact of the actual ob- 
struction or noii-obstrnction of the side ligiUs on the night in ques- 
tion. It w'.U be understood that the green side light was fastened in. 
the main rigging of the starboard side of the brig. The brig was 
moving in the course above named at the raie of speed above named^ 



682 FEDBBAL BEPOKTEfi. 

with a free breeze about one and a lialf points ofï of lier starboard 
quarter. Her maiusail was swung over her port side. Her foresail 
was changed from the square from one to two points forward on the 
starboard side, the yard being about in a Une with the bottom of the 
sail. The lower clews of the foresail were led forward on the star- 
board side, and the clews on the port side were hauled back or drawn 
in. There was no boom or yard to the lower part of the foresail. 
The angle made by the two Unes drawn from the green light to the 
outer sides of the foresail was somewhat narrowed by reaaon of the 
canting of the foresail, and additionally by reason of the clews being 
drawn to the sides of the vessel, and the bottom of the foresail was 
considerably raised by reason of the action of the wind in causing it 
to belly. (1) There was no évidence as to the width of the foresail 
if stretched along a boom ; none as to the width of the foresail rela- 
tively to the width of the vessel; none as to the comparative width of 
the vessel at the foremast and mainmast. The évidence was only 
gênerai that the Kremlin was rigged as ail hermaphrodite brigs 
usually are. Satisfactory évidence on thèse points would hâve closed 
the case, as far as the obstruction of the lights by the width of the 
foresail was concerned. Pailing this évidence, the proof of the fact 
of actual obstruction is to be found in the statement of witnesses prés- 
ent on. the occasion, and who then and there examined thèse lights 
with a view to their "being right," as they expressed it ; that is, being 
visible without any obstruction for the ten points of the compass, as 
required by law. (2) In the proof of the relative positions of the 
lights to the sails and rigging, as matters of fact, byperaonsonboard 
the brig, her owners and former masters; and (3) by expert testi- 
mony as to the fact of obstruction and the amount of obstruction to 
side lights on the brig on the night in question, to be drawn from a 
suppositions or hypothetical state of facts. 

1. I shall not repeat what the witnesses for the libelant hâve said 
as to the side lights having been lit, placed in the rigging, and burn- 
ing brightly, but state briefly what they hâve testified to as to the 
fact of their visibiUty from their own observation. Haskell, pp. 3, 
9; Nelson, p. 64; Hardlug, p. 67; Wyman, p. 73. Capt. HaskeU 
(page 3 of the testimony,) says that at his suggestion the mate, just 
hefore the torches were lit, walked forward of the mainmast, and from 
the starboard side of the vessel to the port, and said our lights are 
"ail right." This was an act of examination made at the time when 
safety to life and property might dépend on the fact of thèse lights 
being "ail right," and it is but fairto présume that "ail right" meant 
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as they were intended to show; i. e., showing 10 pointa of the com- 
pass from directly ahead to two points abaft the beam of the brig. 
On page 9, in answer to the question, "As thelanterns were placed 
could the lights bave been obstructed by any of the sails ?" he re- 
plies, "No, sir; the sails could not obstruot the light in any shape 
from showing from two points aft to straight ahead." This is the 
évidence of the captain of the vessel as to the actual obstruction of 
the lights of the brig by objects on board. This witness certainly en- 
joyed every opportunity of exact knowledge on this subject. Nelson, 
able seaman on board the brig, in reply to the question, "State 
whether or not in your opinion, or aceording to your best judgment, 
the foresail of that vessel, as set upon her at any time while you were 
on board of her, would obstruct her lights, or either of them, as they 
were made to show;" replied, "No." Page 64, testimony. Hard- 
ing, second mate of the Kremlin, (page 67,") says that "he never saw 
her sails set in such a way as that they would obstract her side lights, 
or prevent them being seen in such a way as they were designed to 
be seen, and that he remembered how the sails were trimmed that 
night." J. A. Wyman, former master of the brig for two and one-half 
years until September before the collision, after answering that the 
side lights were properly carried in the main rigging, because they 
"can best be seen there," replied to the foUowing interrogatory, viz. : 
"When placed there are they obstructed by the brig's foresail or not, 
so that they cannot be seen as they are designed to beseen?" "They 
are not." So much as to the proof from witnesses on the brig on the 
iilght in question, (ail but Wyman,) on the point of the actual ob- 
struction of the side lights by the sails of the Kremlin. 

We will now examine the faot oî actual obstruction as an inference 
to be drawn or not from other facts proven in the cause. It will be 
remembered in this connection that the steamer was two and one- 
half to three points off the starboard bow of the brig ; that the brig 
was sailing with the breeze aft on her starboard quarter as described ; 
that the yard of her foresail canted from one to two points forward 
from the square, and the clews of her foresail were led forward on 
the starboard side and puUed back on the port side. The brig had 
a shear that made her deck from fifteen to eighteen inches higher 
at the foremast than at the mainmast, and she was about one foot 
lower at the stern than at the bows when loaded. The évidence 
proves that the side lights were from seven and one-half feet to eight 
feet from the deck of the brig at the mainmast ; the rail was about 
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two feet frotn the deek at the mainmast, and tbe liglits were from 
five and one-lialf to six feet above the rail. 

It remains now to find out how far the lower part or the foresail, 
if stretched along a boom, was from the deck, and we then can déter- 
mine certainly whether there was any obstruction to the lights from 
it, and, if any, how much, by reason of the foresail falling lower than 
the side lights. The rail is the same in height at the foremast as 
tlie mainmast. Haskell says (at page 14, testimony) that the foot 
or the clew of the foresail was about five and one-haif feet (with the 
yard square) from the rail of the vessel. This would place the fore- 
sail, if stretched along a boom, seven feet and a half from the deck. 
Add to this eighteen inches for the shear of the vessel, the différence 
in height being fifteen to twenty inches gréater at the foremast than 
at the mainmast, (Haskell's testimony on second examination,) and 
three inches (for settling by the stem, one foot on account of load) 
between foremast and mainmast, and we hâve the stretched foresail 
nine feet three inches in height above the deck at the mainmast. The 
lights are about seven and one-half feet above the deek at the main- 
mast, as aforesaid, which leaves on a horizontal line drawn forward 
from the lights towards the foresail a space between that line and 
the bottom of the sail of twenty-one inches. Giving the respondents 
the benefit of the three inches greater height at mainmast, which the 
proof will not warrant, it will still give eighteen inches underthe sail 
for the lights to be seen. Now the lifting of this sail up by the wind 
somewhat at the clews or corners, and considerably as you approach 
the center from each clew, it will be seen that the lights must hâve 
beeii clearly visible under'the foresail, and that this évidence we hâve 
been discussing fully corroborâtes that heretofore quoted as to the 
lights being set so that they were not in any way obstructed by the 
sails or riggirig of the bi"ig, so as to prevent their showing as they were 
intended to do by law. It is trne, Nelson, able seaman on the Krem- 
lin, states he "guessed" that the lower part of the sail was foilr or 
five feet from the rail; but at the saine time, in answer to intefroga- 
tôry 27, page 64, he said that "the lights of the vessel were so set 
upon her that the foresail never obstructed them," which could not 
be the case unless they shone under the foresail. I do not eonsider 
thàt his testimony afïects or necessarily conflicts with the proof as 
above established. 

But the respondents still insist that the foresail was so niuoh lower 
than the lights as to obstruct their being seea' straight ahead; and 
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fhis resuit is based upon calculations made upon data proven by 
Carlson, mate of the Kremlin. First, Carlson, "guesses" the boom of 
the mainsail was "seven feet from the deck of the vessel," and then 
is asked, "Is the boom of the mainsail as high as the clew on the fore- 
sail?" His answer is, "Yes, sir; and higher." "How much higher?" 
Answer. "Don't know, sir; could net tell exaotly." Question. "Was it 
a foot, or three feet, or five feet?" Ansiver. "It was not five feet; I 
shonld call it three feet." Now the argument of the respondents is, 
assuming the distance of the lights from the deok at the mainmast 
to be eight feet, and the distance from the boom of the mainsail to 
the deek seven feet, and the clews of the foresail three feet lower than 
the boom, then the foresail will fall two feet below the lights, and thus 
obstruct them from being seen from straightaheadto two points abaft 
of the beam. Even upon this calculation, eighteen inohes for the 
shear of the vessel being allowed, and three inehes for increased height 
of deck at foremast over that at mainmast, (from loading thé vessel,) 
will bring the clews and lights nearly on a level, to say nothing of . 
the rising of the lower part of the foresail by bellying, and the undula- 
tions of the waves, which make the lights show ahead even if some- 
what higher than the bottom of the foresail. But the weakness of 
this argument arisesfrom the uncertainty of the data fvoïa whieh the 
conclusion is drawn, and the generally indefinite and contradictory 
statement of fact by the witness. First, he "guesses" the height of 
the boom of the mainsail above <he deck to be about seven fêet, (a/t 
what point in its length is not stated.) Next, he places the height of 
the rail from the deck "from three to four feet, — four, he thinks, — " and 
afterwards at "about two,"(near its real height.) And then he in- 
fers that the clew is three feet lower than the boom of the; mainsail. 

We think this évidence is eompletely dîsproved by ail the other 
witnesses who speak of this non-obstruction of the lights of the ves- 
sel. It is to be observed hère that thèse lights', to hâve complied 
with the régulations, must hâve shown ûnder the foresail; That sail 
extended over the sides of the vessel, and does in ail like riggèd ves- 
sels, so as to obstruct the lights several points of the compass off the 
port and the stai-board bows, so that it would be impossible tb show 
lights straight ahead unless under the foresail; and, such being the 
case, ail the witnesses who speak of the lights being sb fixed as "tO 
show as they w^re intended to show, must be understood as meaning 
that they showed under the foresail. It is iihnècessary, therefore, to 
examine any theory as to the obstruction of the lights of this vessel 
dra^n from experts; for, if it be true that the lights shû.wedumler 



686 FEDERAL BEPOBTEB. 

the foresail, there is an end of controversy on this point. But to 
close the door on ail doubt it will be found that admitting the foresail 
dropped so low as to shut eut the light from straight ahead, yet ail 
of the expert testimony based on supposititious cases failed to bring 
the green light of the brig within the obstruction eaused by the sails. 
I conclude, therefore, this branchof the case by stating œy conviction 
that the brig Kremlin had her régulation side lights burning and 
showing as they were intended to do over ten points from straight 
ahead to two points abaft the beam. 

The second proposition is that the sailing vessel violated the régu- 
lations imposed upon her by flashing three consécutive torches in 
suoh a way as to obscure those lights — i. e., her régulation lights — 
and make tbem useless. The captain did, -when he saw a steamer 
approaching him in the night, just what he was required to do by the 
act of congress especially made for such an emergency. Section 
4234, p. 8, 18 U. S. St. (iast Eev. Ed.) says : "Every such vessel (i. e., 
sailing-vessel) shall, on the approach of any steam-vessel during the 
night-time, show a lighted torch upon that point or quarter to whicb 
such steamer shall be approaching." This act of duty is enforced 
by a penalty of $200 for every omission or neglect in its performance. 
The sailing vessel was not only permitted to show the toroh-lights, 
but was required to do so, and the captain did it in the manner re- 
quired by law. He was not to consider whether the other vessel 
would be confused by such torch light being shown. He had a right 
to assume that an act of congress creating signais goveming the con- 
duit of the American marine in American waters would surely be 
understood by ail the masters and officers of steam-vessels of every 
country compétent to navigate them in such waters. While it is true 
that, by the common law of the sea, sailing vessels were not required 
to show thèse torch-lights to steamers approaching them, yet there 
was no reason for a moment' s confusion or hesitancy or embarrass- 
ment (supppsing the British captain and officers ignorant of the 
American law) after the first torch-light was extinguished. The 
theory and ground of défense of the respondents is that they sup- 
posed they were meeting a stationary or anchored vessel — a fishing 
vessel or open boat. But by the ninth article of Holt, Road, 65, it is 
provided that "fishing vessels and open boats, when at anchor or 
attached to their nets and stationary, shall exhibit a bright white 
light;" and next paragraph, "Fishing vessels and open boats shall, 
however, not be prevented from using a flare-up in addition, if con- 
sidered expédient." This is not the time to comment on the conduct 
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of the officers of the steamer in interpreting signais on thé sailing 
vessel. Such remarks will find a proper place further on in thie 
opinion. Suiïïoe it to say that whatever were the capacities of the 
steamer and its officers to rightly intei^jret the signala of the suc- 
cessive torches, the duty was no less imperative on the brig to show 
those torches not only once, but as often as she supposed they would 
aid her in warding off danger. 

The third point made by the respondent is that the Kremlin was 
in fault "by failing to do, when the catastrophe was imminent, the 
only thing which could hâve been done to prevent the accident, or at 
least to attenuate its conséquences." The customary or common 
law of the sea, and the rule of navigation as adopted by the naviga- 
tion laws of the United States, are one and the same on the matter of 
a sailing vessel keeping on her course. The fifteenth article of the 
régulations adopted in Great Britain isin thèse words : "If two ships, 
ohe of which is a sailing ship and the other a stéam-ëhip, are pro- 
ceeding in such directions as to involve risk of collision, the steatn- 
flhip shall keep out of the way of the sailing ship." Article 18 ig in 
thèse words: "Whenby the above rules one of two ships is to keep 
out of the way of the other, the other shall keep her course, subjeet to 
the qualifications contained in the following article." Tiiis article is 
the nineteenth, and is in thèse words : "In obeying and construing 
thèse rules due regard must be had to ail dangers of navigation ; and 
due regard must also be had to any spécial ôircumstances which mày 
«xist in any particular case, rendering a departure from the above 
rules necessary in order to avoid immédiate danger." In the rules 
for the navigation of the American marine as prescribed by the acts 
of congress, as above quoted, rule 20 is the same in substance, and 
nearly in language, with the article 15 above quoted, and identical in 
meaning. Eule 23 is in thèse words: "When, by rules 17, 19, 20, 
and 21, one of two vessels shall keep out of the way, the other shall 
keep her course, subjeet to the qualifications of rule 24." Eule 24 is 
identical with article 19 above quoted in meaning, and nearly soin lan- 
guage. The resuit of thèse rules and articles is that the sailing ves- 
sel is to keep her course whén the steamer approaches her in such a 
way as to in volve a risk of collision. Indeed, on uo other basis of ac- 
tion on the part of the sailing vessel could the steamer perform intelli- 
gently and with safety the duty of avoiding the former. An abso- 
lute cenainty that the sailing vessel will pursue a certain course up 
to the time of immédiate danger is essential for prompt, confident, 
and efficient maneuvers on the part of the steamer to avoid the 
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former. This would seem to be what was required from the sailing 
vessel without an additional article or rule to enforce it, as provided 
in the article 18 and rule 23 already quoted. But thèse rules render 
this conduct — i. e., keeping on her course — absolutely imperative on the 
sailing vessel, unless it should' be modified by the provisions of rule 
2i. In this rule the only reasons permissible for changing the course 
of the sailing vessel were dangers of navigation, or spécial eir- 
cumstances existing, rendering a departure from this rule necessary 
to avoid immédiate danger. 

Now there were no "dangers of navigation" to the brig existing in 
this case which would justify her in changing her course, nor were 
there any "spécial circumstances" justifying her in doing so unless 
the péril was so near and impending that only in that way could she 
prevent a collision. Many cases bave been cited bearing on the duty 
of the sailing vessel to hold on. to her course to the last moment until 
imminent danger made it necessary to change it. St. John v. Paine, 
10 How. 557; Crockett v. Newton, 18 How. 581; New York d Liver- 
pool U. S. M. S. S. Co. V. Rwmbull, 21 How. 372; Haney v. Balt. S. 
Packet Co. 23 How, 287; The Potomac, 8 Wall. 590; The Fannie, 11 
Wall. 238; The Lu cille, 15 Wall. 676; The Commerce, 16 Wall. 33; 
The Free State, 91 U. S. 200; TJie Colorado, Id. 692; 2'he Indiana 
and Buffalo, Newb. 115; Port y. Castillan, Holt, Kule Eoad, 190; The 
Iron Duke of Dublin, Id. 227; The Clément, 2 Curt. 363. But grant- 
ing the brig's ability to avoid collision by a sudden change of course 
when the danger was very imminent, or at least to hâve rendered a 
collision less dangerous, it should not be imputed as a fault to the 
sailing vessel, if, in the excitement, confusion, hurry, and terror of the 
moment, produced by the position in which the steamer had wrong- 
fuUy placed her, she failed to act at ail or to maneuver successfully, 
80 as to free herself from danger. The Carroll, 8 Wall. 302; Gen- 
esee Chief v. Fitzhuyh, 12 How. 443; Bentley v. Coyne, 4 Wall. 509; 
The Lucille, 15 Wall. 676; The Falcon, 19 Wall. 75. 

In my judgment, however, when thèse vessels approached within 
- two or three hundred f eet of each other, at the rate of speed above 
stated, it was simply impossible to avoid a collision, and such was 
the opinion of Capt. Haskell at the time, (p. 2, testimony.) They 
were crossing each other's paths, and the real practical question 
when the green light of the steamer was shut out from the brig was, 
which vessel would run down the other. As it was, the steamer struck 
the brig from the front at an acute angle, nearly at right angles aft 
of the cat-head, on her starboard bow. The resuit of starboarding 
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the helm of the brig at the distance of 300 feet, would certainly bave 
been sligbtly to hâve arrested the speed of the brig, and very slightly 
to hâve put her bows a-port. Eemembering that thèse vessels are con- 
tinuing at about the same speed, and in the same gênerai direction, the 
resuit most probably would bave been that the steamer would bave 
passed ahead of the brig, but not so far as to escape from a blow given 
her by the sailing vessel, somewhere through her length on her port 
side ; and I am confirmed in this opinion, notwithstanding the testi- 
mony of experts Mulford, Spencer, and Premont. Supposititious 
cases are presented to them, which are essentially wanting in those 
data, on which a correct conclusion could be based. It may be true 
that no harm could be done by starboarding the helm of the brig 
when the steamer was two to three hundred feet from her, with her 
green light shut out, as was thought proper by thèse witnesses; and 
if good seamanship consists in doing what can do no harm, but 
which, in ail probability, will be utterly unavailable for any good re- 
suit, then the course suggested by the experts as proper may be con- 
sidered good seamanship. But the fact is that neither of the experts 
had a correct idea of the speed of thèse respective vessels, and the 
relative bearing of each on the other, when they gave their opinions 
as to what good seamanship would, under the circumstances, require. 
Mulford (second testimony) bas the speed of the brig, — i. e., six 
knots per hour — in bis mind, but not that of the steamer, which 
was eight to eight and a half knots per hour; nor is the exact 
course of the steamer in his mind at the moment, — only generally, 
the green light of the steamer seon from two to three hundred feet 
off on the starboard bow of the brig, — two very essential éléments in 
determining the possibility of avoiding a collision when within, say, 
300 feet of each other. Such also appears, from the testimony of 
Mr. Spencer, to hâve been the absence from bis mind of the material 
facts necessary to form an opinion of the possibility of avoiding a 
collision; and he, as Mr. Mulford, under the same supposed state of 
facts, would hâve starboarded the helm of the brig to hâve avoided 
one. John C. Fremont, master in the United States navy, supposed 
the course to hâve avoided a collision was to "bave starboarded the 
helm of the brig, and this would hâve brought the vessels nearly par- 
allel, and so bave lessened the force of the collision; or, if the brig's 
speed was equal, or greater, than that of the steamer, it would make 
her pass ahead of the steamer, or turn back out of the steamer 's 
course." In point of fact the sailing vessel was two knots slower 
v.l3,no.l2— 44 
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ihan the steamer, and thus one of the éléments in his calculation dis- 
appears. Ile also appears to bave had no more accurate estimate of 
the relative speed of botli vessels, and their exact bearing on each 
other, than the other experts. 

I repeat, therefore, when we consider the speed of thèse vessels, 
which had not been changea, — that of the brig not at ail until the 
time of the collision, and that of the steamer not until within 200 or 
300 feet of the brig, — their relative courses approaching each other, 
the actual angle at which the blow was struck by the steamer, the 
place on the brig whichwas struck, — when we weigh duly thèse facta, 
it is a matter of démonstration that no starboarding the helm at the 
distance of 300 feet could hâve prevented a collision. Allowing 30 
seconds to make a point, by no possibility could she hâve made more 
than two-thirds of a point in passing over 300 feet, — and this is a 
resuit of mathematical calculation, — and by no possibility could the 
speed of the brig hâve been so retarded by starboarding her helm 
as to allow this steamer, of between 200 and 300 feet in length, to 
hâve passed in front of her; and it is almost a démonstration that 
the oniy resuit ot starboarding the brig's helm would hâve been to 
hâve inflicted on the port side of the steamer a most serious blow. 
There was no time to throw the bows of the brig so far to port as to 
make her take a glancing or slanting blow from the steamer, and the 
course of the steamer (which struck the brig, as before stated, at an 
acute angle from the front) could not hâve changed her course so 
much as to bave prevented a serious blow from the brig, very différ- 
ent in its conséquences from a glancing one. I am flrmly convinced, 
therefore, that to hâve starboarded the helm within 300 feet of the 
steamer could not bave avoided a collision. 

So far as to the conduct of the brig. We will now consider the case 
of the steamer. While there is no material différence between the 
proc'tors in this case as to the questions of law arising, yet it may be 
proper to state the gênerai propositions which will govern as regards 
the actions of the steamer, as bas already been done regarding the 
actions of the sailing vessel. (1) The obligations and duties of steam- 
vossels are to be rigidly entorced. See opinion of Chief Justice Taney 
in 3 Campb. 602, in Haney v. The Louisiana, and also 23 ïïow. in 
Ilaney v. Balt. S. Packct Co. 287. (2) When a steamer is meeting a 
sailing vessel it is the duty of the former to keep out of the way of 
the latter. See articles in Holt, Eule Eoad, and Eegulation of the 
Eev. St.; Steamer Oregon v. lîocco, 18 How. 570; Haney v. Balt. S. 
Packet Co. 23 How. 287 ; The Carroll, 8 Wall. 302 ; The Lucille, 15 Wall. 
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676; The SeaGull, 23 Wall. 165; The Free State, 91 U. S. 200; The 
Iiidiana and Buffalo, Newb. 115; The Monsoon v. The Neptune, Holt, 
Kule Eoad, 186; and other cases too numerous to cite. (3) Océan 
steamers and lake steamers are required to hâve sufficient lookouts. 
See 21 How. 584 ; 3 Wall. 268; The Atlantic, Newb. 139, and 91 U. S. 
692. (4) Owners of steam-ships are responsible for accidents occur- 
ring by the ignorance and incompetency of subordinates placed in 
charge of the deck. See Chamberlain v. Ward, 21 How. 548 ; The Colo- 
rado, 91 U. S. 692; The Sea Guli, 23 Wall. 165; Haney v. Balt. S. 
Packet Co. Id. 287 ; St. John v. Paine, 10 How. 537. (5) Steamships 
being bound to keep out of the way of sailing vessels, by reason of 
their great powers of rapid self-movement in any direction, are re- 
quired, in approaching a sailing vessel under circumstances involving 
a risk of collision, to slacken speed, or, if necessary, stop and reverse. 

Upon a careful examination of this case, I conclude that the 
steamer was at fault in three essential ^articulars : (1) She had not 
a proper and sufficient lookout just before the collision. 21 How. 
548. (2) The officers and men in charge of and directing the move- 
ments of the steam-ship were careless, and grossly ignorant of the 
meaning of signais, which would hâve been promptly interpreted by 
men of prdinary intelligence and fitness for their situations. (3) 
When it was apparent to any one of ordinary observation and intel- 
ligence as a sailor that thèse vessels were moving towards each other 
with great risk of collision, no step was taken to slacken the speed or 
arrest or reverse the motion of the steam- vessel until they were within 
two or three hundred feet of each other, when the effort made was 
utterly inefficacious, although there was ample time to hâve done so 
and avoided ail possible harm. 

The law requires a sufficient lookout on ail vessels, both steam and 
saUing. The suprême court, in 21 How. 548, and in 91 U. S. 692, 
bave said that it was usual for océan steamers to hâve two lookouts 
in addition to the officer of the deck, and with no other duties to per- 
form ; and in the latter case f aulted a large steam-propeller called 
the Colorado for having an insufficient lookout, though the watch con- 
sisted of the mate, one wheelsmân, one engineer, and one lookout — 
precisely the number of the watch on the Golden Grove on duty just 
before the report of the bright white light on the Kremlin. It is trne 
that the collision in the case of the Colorado took place on a dark 
night, still the court took occasion to say that such a watch could 
hardly be deemed sufficient even in a clear night. And this deeided 
fault in not having a sufficient lookout is brought into very probable 
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connection with this casualty. Certainly there is more probability of 
discoveriug dim iights on the océan by two pairs of watchful eyes 
than by one, or two pairs would not hâve been customary on steam- 
ships. New, a discovery and report of the green light or starboard 
light on the brig would hâve solved ail doubfcs as to her being moving 
or stationary, and hâve rendered the order to port the helm of the 
steamer manifestly improper. The red light on the port side of the 
steamer was seen without difficulty from the brig, and there is no 
reason to believe that the green light of the brig could not be as well 
seen at that distance between the two vessels immediately before the 
flash or torch-iight was shown. Indeed, upon an examination of the 
whole testimony as to the distance, the green light could hâve been 
seen on such a lîight; it is quite likely it was visible from the steamer 
before the torch-light was lit, and Lee, loolcout on the steamer, on 
page 139, testimony, in answgr to the question, "At the distance you 
saw the first bright light could you hâve seen the green light if burn- 
ing regularly," replied, "Yes, sir; I could." ïhe proof being convinc- 
ing that the Iights of the brig (to use the language of the witnesses) 
were burning regularly, it is reasonable to suppose that such green 
light would hâve been discovered by a suf&cient lookout. Considering 
the size of the Golden Grove, and her speed, and that she was "in 
the much-frequented pathway of commerce," the haziness of the night, 
and that she had a large crew from which to increase the number of 
her lookouts, I hâve no hésitation in coming to the conclusion that 
one lookout was not a sutficient lookout for such a vessel under thèse 
circumstances. 

2. A gross fault for which the steamer and her owners must beheld 
responsible, and out of which directly grew this catastrophe, was the 
ignorance and incompetency of those who had charge of the reporting 
and interpreting of signais and the movements of the steamers. Mr. 
McAdam, the second mate of the Golden Grove, was not (in the lan- 
guage pf the suprême court in Chamberlaine v. IVard, 21 How. 548) 
a compétent and skillful ofEcer in charge of the deck. He bad never 
before sailed either as seaman or ofBcer on a steam-ship. The law 
in refei-ence to the responsibility of ship-owners for employing incom- 
pétent- subordinates is thus laid dowu in the case just cited: "Own- 
ers of steamships must employ skillful and compétent ofScers; and 
the remark is just as applicable to the under officers, whether the mate 
or second mate, as to the master, during ail the time they hâve charge 
of the deck." Mr. McAdam was in charge of the deck at the time of 
the report of the bright white light by Lee, and the relighting and ex- 
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tinsulalling of the torch-lights, and on the authority of the case above 
cited he was in fault because he did not seasonably slow the steamer 
or stop her engines, to avoid ail possibility of collision, after it was 
discovered (upon the extinguishment of the first torch-light, as should 
hâve been done without any difficulty whatever) that they were ap- 
proaching a moving vessel instead of a stationary one. 

The respondent insista that he had a right to consider the bright 
white light reported by the lookout to the master of the deck as the 
bright white light of a stationary vessel; and he complains as a very 
great hardship that a British steamer in American waters should be 
expected to know of a rule of navigation enacted by the congress of 
the United States, which required sailing vessels meeting steamers in 
such waters to show a torch-light on the quarter towards which the 
steamer was approaching. He says he took this torch-light for the 
bright white light- of article 9 and rule 13, — the light carried by a sta-' 
tionary vessel, a fishing vessel, or open boat at anchor. The first 
question which arises hère is, ought the steamer to hâve mistaken 
this torch-light for the régulation light, the indispensable white 
bright light of a stationary vessel? Was such a light distinguishable 
from a "flare-up," a "torch-light?" Saiiing Master Fremont had no 
difficulty in distinguishing between such lights, and had never mis- 
taken them even in hazy nights for other lights, — steady lights. Tes- 
timony, p. 6. Leaving out of the question the sudden extinguish- 
ment of the torch-light, which with absolute certainty makes mani- 
fest the différence between the two lights, and cannot be therefore 
the différence referred to by Mr. Fremont, was it not perfectly prac- 
ticable to distinguish the "flarenip," or "torch-light," the moment it 
was lit, from the "indispensable bright white light" of the stationary 
vessel, at the distance of a mile or a mile and a half ? The différ- 
ence between the two lights was such as to be very observable. The 
bright white light was a steady light — burning continuously and 
steadiiy, and-not flaring up or moving about over the ship. Theflare- 
up, when lit, was an unsteady light — flaring up,: flickering, carried 
from place to p^ace, now higher, now lower, and throwing lights on 
the sails in différent places with every change of movement. Now, 
if Mr. Fremont had no difficulty in distinguishing between thèse 
lights, the ofliaers of the steamer ^hould hâve had the same capacity. 

It must be remembered that there was no other bright white light on 
the brig but the "flare-up" or "torch-light," and if it was recognized 
as such flare-up or torch-light then, at the same moment itwouldbe 
revealed that there was not the indispensable "bright white light" of 
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the stationary vessel, and tlie porting the helm became a fearful 
blunder. We will, however, give the steamer the advantage ot not 
being able to diseover thetrue character of the toreh-light or flare-up 
until it was first extinguished; but wben that event took place, and 
the sails ceased to reflect the flaring, flashing light, and out of the 
instantaneous succeeding darkness sprung up the green light of the 
brig, which at that time in ail probability must hâve been clearly dis- 
eernible, and there was no bright white light whatever on the vessel, 
(the indispensable light ou a stationary one,) why, still, was the helm 
of the steamer kept hard a-port, as if with a set purpose to run down 
the brig? Why was not the steamer's speed instantly arrested; her 
movement forward stopped or reversed, if necessary? It can be ac- 
counted for on no other grounds than the carelessness, incompetency, 
and stupidity of those in charge of the steamer, in not observing, inter- 
preting, and acting upon the plainest_,signals, and évidences of a vessel 
moving and not stationary. 

That the steamer was approaching a moving vessel is made évi- 
dent by the comparative sameness of the position of the bright white 
light on the brig over the port bow of the steamer from the time of 
its discovery until almost immediately before the collision, although 
the steamer had made a change in her course of five points after 
porting her helm. Edward Lee, lookout, (on page 150,) says that 
this bright white light "at any time was not more than one point 
over the steamer's port bow." Charles Atwood (page 109) places 
the bright light, i. e., two bright lights, one succeeding the other, at 
from straight ahead to one point on the port bow of the steamer. 
Wintle, helmsman on the steamer, (page 119,) thought the lights of 
the brig at the time of lighting the second torch-light were four points 
over the port bow of the steamer. McAdam, second mate of the 
steamer, (page 159,) says that the bright light the moment before the 
ships struck, when the brig was broad on her bows, was about four 
points on the port bow of the steamer. Now, this may be true, as 
the vessels were thus brought into juxtaposition with each other, 
meeting almost at right angles; the white light having been carried 
amidships on the near approach of the steamer to the bows of the 
Kremlin. We therefore do not tliink that the évidence of McAdam 
as to the position of the brig's light immediately before the collision 
conflicts materially with that of Lee as to the gênerai bearing of the 
bng's light over the port bow of the steamer. 

Regarding ail the testimony as to the position of the brig's lighta 
over the port bow of the steamer, we are satisâed that there was suf- 
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ficient, in this ôomparatively-unchanged position of the brig's liglits, 
to hâve caused serious appréhension that the steamer was advancing 
on a moving and not a stationary vessel, and that she should at once 
hâve stopped (and was in fault in not doing so) so as to bave discov- 
ered the exact condition of things before she proceeded f urther. See 
parallel case, The Grey Eagle, 2 Eisa. 25; 9 Wall, 505. 

No blâme is to be attached to the eaptain of the steamer for not 
knowing that a torch-light was required to be shown.on the brig to 
the steamer from the quarter to whioh the latter approached. But 
the steamer was in fault for not knowing the common law of the sea 
laid down in article 9 and rule 17, requiring the showing of a 
bright white iight on stationary vessels or fishing vessels, or open 
boats at anchor, such as the Kremlin was supposed to be. No alleged 
confusion arising from the consécutive flash-lights could blot it from 
the mind of an intelligent, observing sailor, immediately on the 
extinguishment of the first flash-light, that the vessel must be a mov- 
ing one, and not stationary, because she had not the latter's indis- 
pensable signal, i. e,, the bright white Iight. The steamer then — i. «., 
at the extinguishment of the first torch-light — must hâve known 
that there was danger of a collision, or if she did not, it was gross 
ineompetency on the part of her officers to be ignorant of that fact. 
Under thèse circumstances, her duty was a simple and imperative 
one, and that was to retard her speed, stop, or reverse if necessary, 
until matters were made clear and ail danger past. 

It was claimed in argument by the respondent's proctors that as 
stationary vessels, such as they supposed the Kremlin to hâve been, 
were permitted to use "flare-ups" if considered "expédient," that the 
fact that the Iight shown was a flare-up in no manner undeceived 
them, but rather confirmed them in the belief that the vessel thus 
Tising them was a stationary one. Now both the article and rule 
referred to allowed the use of two différent lights on fishing vessels 
and open boats stationary in the night-time, — the one a bright white 
Iight, made indispensable at ail times, and the other a "flare-up" or 
torch-light, "in addition" to the first-named Iight. It is very évident 
thèse lights were essentially différent in character, and intended to be 
so ; one being a continuously-burning Iight, and the other a "flare- . 
up," a torch-liglit, — a Iight burning but a few minutes and relit to 
meet some spécial necessity. The use of the term "flare-up," as con- 
trasttid with the term "bright white Iight," and the words "in addi- 
tion thereto," are conclusive on this point. If, then, it had been 
impossible to hâve ascertained accurately when the flare-up was first 
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lit, whether it was the bright light required both by the rule and the 
article, it was certainly discovered on its extingaishment that the 
other bright light, the indispensable light of the stationary vessol, was 
not there. 

After the extinguishment of the first torch-Iight on the brig, was 
there time for the steamer to bave slackened her speed, stopped, and 
reversed her motion, so as to hâve avoided ail danger ? To answer 
this question satisfactorily we must know approximately the distance 
between the two vessels. The means of measuring this distance is 
afforded with a reasonable degree of accuracy by the length of time 
tbree torch-lights were burning ; from the time the first was lit until 
the last was extinguished, which was immediately before the collision. 
Thèse vessels were approaching each other nearly head on, at the rate 
of 15 knots per hour, — the rate of the brig being G|- and that of the 
steamer 8^ knots per hour. They were approaching each other at 
the rate of a mile in four minutes. There is a différence of opinion 
between the parties to this suit as to the length of time each torch- 
light burned before it was extinguished. 

Capt. Haskell, at page 17, testimony, says thèse torches used on 
thisevening were "kept lit at least eight minutes;" on page 5, "that 
there was an interval of 45 seconds between lighting and the extin- 
guishment of the torches." On page 20 he says that to the best of 
bis judgment "it was more than ten minutes from the time that light 
(which we understand to be the mast-head light of the steamer) was seen 
until we were struck." On page 5 Haskell says : "Those torches burned 
on that night not less than three minutes each time they were lit." 
On page 21 Haskell says, "On board of a vessel we calculate that a 
torch will burn tive minutes;" and as the resuit of experiments since 
made by the captain of the brig, "with such an one as they were using 
on the night in question, that he burned the first in a little over four 
minutes, and put it out as soon as he saw it burn dim one particle; 
the second in three minutes and a half, putting it out when it began to 
burn dim; and burned the third torch-light three and a half minutes, 
and then put it out because it burned the side of his face." This is the 
évidence of the master, who was instrumental in lighting and relight- 
ing the torches, and who made experiments since with exactly such 
a torch as was used on the Kremlin ; and, without going any further 
into an analysis of this évidence, I think we may safely say that thèse 
flare-ups burned for the space of two minutes each, with an interval 
of twice 45 seconds, or a minute and a half, for relighting them, mail- 
ing seven and a half minutes from the time the mast-head light on 
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the steamer was discovered until the time of the collision. Nor do 
we think that the teatimony offered by the respondent of experiments 
in New York bay by certain witnesses, accompanied by one of the 
proctors in the cause, by which it is shown, on hearsay testimony, 
that a certain torch-light, not made an exhibit in this case, or proven 
to bave lield the same quantity of combustible matter [i.e., kérosène) 
as the Kremlin's, or, in other words, not "such" as was burned by the 
brig on the night in question, burned one minute or 80 seconds only, 
should overcome the explicit testimony of Capt. Haskell on this point. 
Taking for granted, then, the courses of the two vessels and their 
speed, and that there was an interval of seven and a half minutes 
between the lighting of the first flare-up and the collision, we think 
it cannot be fairly claimed that thèse vessels were nearer to each 
other at the lighting of the first flare-up than one and three-quarters 
of a mile. There is évidence from the steamer, however, as to the 
time which intervened between the first report of a bright white light 
ahead and the order given to stop and reverse the motion of the 
steamer. Charles H. Atwood, on pages 108 and 113, states substan- 
tially that on passing from the main deck to the forecastle to relieve 
the lookout, Lee, he heard him report a bright light ahead, and that, 
as he passed the chart-house where the clock was placed, about mid- 
ships of the steamer, on his way to the forecastle, it was between four 
and five minutes past 2, or not quite five minutes past. It is proven 
by the assistant engineer of the steamer, C. Ante, (on page 128, tes- 
timony,) and aiso by David Smith, chief engineer, (on page 134,) that 
it was between nine and ten minutes past 1 when the first order to 
stop the engine was given, showing by the ship's time there must 
hâve been between four and five minutes before any order was given to 
arrest the speed of the vessel after the discovery of the bright light, 
moving, as before said, towards each other at the rate of a mile in 
four minutes. They must hâve been, then, over a mile apart. Now, 
giving the steamer the benefit of the time of the burning of the first 
flare-up to its extinguishment, up to which moment they may be, for 
the sake of the argument, considered blameless in not discovering the 
différence between the character of a flare-up and the indispensable 
bright white light of a stationary vessel, the next question to be 
considered is, how far were the vessels from each other at the time of 
the extinguishment of the first flare-up? Charles H. Atwood (on 
page lOfîj says that the light was extinguished in about tWo seconds 
after he saw it, and that was immediately after it was reported. 
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MeAdam, officer in charge of the deek of the steamer, Bays (ou page 
152) "he did not continue to see it (the light) long — it disappeared." 

It will thus be seen by the évidence given for the respondent that 
the first flare-up must hâve nearly burned ont before it was reported ; 
and by the same évidence that it only burned two seconds before it 
was extinguished. Deducting that time from the period of between 
four and five minutes elapsing between the report of the bright 
white light and the order to stop the angine, and we still hâve by 
calculation a distance of over one mile for this steamer to arrest her 
speed, to stop, or reverse, as might be necessary. Now, it was not 
pretended that any effort was made to do this until the green 
light of the Kremlin was just under her port bow ; that is, within 
two or three hundred feet of the steamer. 

We are now assuming the distance between the vessels to hâve 
been about a mile when the first torch-light was extinguished, (and 
not a mile and a half, as was more probably the case,) and we say 
there was ample time for the steamer to hâve avoided ail danger, 
and it was her manifest duty to hâve done so by immediately arrest- 
ing her progress, stopping, and reversing, if necessary, The Golden 

Grove was a powerful steam-propellor of tons burden, and 

between two and three hundred feet in length. By the testimony of 
her assistant engineer, Cléments Ante, her engine run at 72 or 73 
révolutions, and she could corne to a fuU stop in one minute and 
thirty seconds; it took thirty seconds more to come to half speed 
astern, and two seconds to come to full speed astern. This 
is the testimony of respondent's witness, and is not modified 
or contradicted by that of any other person. It is thus évi- 
dent that, taking the nearest distance between the two vessels as 
based on the testimony of the respondent alone, i. e., about a mile, 
there was ample time to hâve avoided ail danger by adopting the 
obvious and imperative précaution in ail cases of doubt of slacken- 
ing speed, stopping, or reversing, if necessary. For the law bearing 
upon this point, see the following citations: Eule 21, Eev. St. 818; 
Holt, Eule Eoad, art. 16, p. 12; Peck v. Sanderson, 17 How. 178; 
Steamer Louisiana v. Isaac Fisher, 21 How. 1; Chamberlain v. Ward, 
là. 648; Nelsoji v. Leland, 22 How. 48; The Hypodame, 6 Wall. 216; 
The SeaOull,2BWaM 165; TheCity of Paris, 9 Wall. QSi; The Bough- 
vainville v. James C. Stevenson, 2 Asp. 2; Law Cases, 1; The Rena 
V. The Ava;U. 182; The Duke of Sutherland, Id. 478; The Magnet 
and The Fanny M. Carville, Id. 479; The Port v. The Castillan, 
Holt, Eule Eoad, 190; The Joseph Straker v. The Caria, Id. 200; The 
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Emperor v. The Lady of the Lalie, Id. 202; The Monsoon v. The 
Neptune, Id. 186. 

For the reasons above giveri, the court thinks that the Golden 
Grove was wholly in fault in causing the collision between herself 
and the Kremlin, and so adjudges and decrees. As a légal consé- 
quence, she must bear ail the losses sustained by reason of such col- 
lision. The Sunny Side, 91 U. S. 208; The Atlas, 93 U. S. 302. 

ïhe value of the Kremlin at time of loss, - - - $13,000 00 

The value of the chronometer lost, - • - " 150 00 

The value of John Smith's Personal effects, - - - 80.00 

The value of Gapt. HaskeH's personal property lost was, - 254 19 

Value of charts lost, - - - - • - 281 25 

Value of clothing, etc., wife of Capt. Haskell lost, - 500 00 

Value of (mate) Carlson's clothes lost, ... 198 00 

Value of clothes of Nelson, (able seaman) on the Kremlin, lost, 76 00 

Value of clothes lost by Charles Harding, (second mate,) - 111 00 

Value of goods lost by Charles Smith, deceased sailor, - 75 00 

Value of goods lost by Morgan, (cook,) ... 193 53 

Value of goods lost by Français, - - - 75 00 

Value of cargo, including original cost of sugars and export dutîes, 30,431 21 

Provisions on Kremlin at time of loss, . - - 121 35 

Freight earned by the owners of brig if cargo delivered, • 2,336 45 

In cases of total loss before freight is fully earned by delivery, the 
owners of the vessel, if not in fault, are entitled to an apportion- 
ment of freight, i. e., to the freight agreed upon, less the costs, 
charges and expenses of the remainder of the voyage from which they 
hâve been discharged by the accident, The Baltimore, 8 Wall. 386. 
In this case, as the voyage had nearly been completed, (as between 
Cienfuegos and Boston,) and as there bas been no proof as to the 
charges and expenses saved, we will deduct from the freight $336.45 
as a reasonable amount, leaving the sum of $2,000 to stand as 
the freight to which the owners of the vessel are entitled. 

Let a decree, therefore, be prepared awarding and decreeing to the 
owners of the lost property, according to their respective shares, the 
values of the properties lost, according to the proof in this cause as 
above stated, together with interest on the several sums of money so 
awarded them, at the rate of 6 per cent, per annum from the ninth 
day of July, 1878. That portion of the decree as to the payment 
for the loss of the deceased sailor's clothes and effects, and also for 
the loss of the property of the captain's wife, to be made in favor of 
their personal représentatives, when they shall hâve been appointed 
and presented the proper évidences thereof before this court. 
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The Golden Grove. 
[Circuit Court, D. JDelaware. October 6, 1882.) 

1. ADMmAT.TT— COLI>TSIOÎI— StKAM A3SX) SaILING VeSSEL. 

Wlien a sail-vessel and a steam-vessel are moving in directions which may 
involve risli of collision, the latter must keep out of the way of tiie former. It 
is tlie right and duty of the sailing vessel to keep her course, except under 
"spécial circumstances" rendering a deparLure trom it necessary to avoid 
immédiate danger. 

2. Same— Rbv. St. I 4234— Torch. 

Section 4234, Rev. St., which provides that "every sail-vesael shall, on the 
approach of any-steam- vessel during thenight.time.showa lightudlorch,"etc., 
is as applicable to navigation on the sea as to inland navigation. 

3. Same— Evidence to Sustatn Deorkb. 

The évidence in this oase showing that no fauH was to he imputed to the 
brig, but that the slcamer was in fault, the decree of ihe district court should 
be affirmed. 

In Admiralty. 

John C. Dodge and E. G. Bradford, Jr., for libelants. 

Coiidert Brothers and Levi C. Bird, for claimants. 

McKennan, c. J. This is an appeal from the decree of the dis- 
trict court of Deiaware, awarding damnges against the steamer Golden 
Grove, resulting from a collision with the brig Kremlin. 

The following conclusions of fact are the resuit of the pleadings 
and évidence in the cause : 

(1) On the raorning of Tuesday, July 9, 1878, the hermaphrodite brig Krem- 
Mn, laden with a cargo of sugar, was on a voyage from Cienfuegos to Boston, 
and at 1 o'clock was about 30 miles southerly from the island of Nantuoket, 
on the coast of Massachusetts, her course being N. E. by B., with a south-west 
vvind, and a speed of six and a half knots per hour ; the course of the steamer 
being W. J S. (2) The weather was calm, an ordinary bresze blowing and 
the night not dark, but somewliat hazy, not, however, to prevent tlie stars 
from being visible. (3) The brig can-ied the régulation lights, — a greeii one 
on her starboard, and a red one on her port aide, — which were set in her main 
rigging, were triramed, and burning brightly, and were of the character re- 
quired by the rules of navigation. (4) The main rigging is not only the place 
in which the side lights are generally set in vessels of the class of the brig; 
but it is also the place from which they can be seen best. (5) As sooii as the 
steamer was sighted by the brig, which was when they were some tvvo miles 
apart, the steamer bearing about two and a half points on the stai'board bow 
of the brig, the captain of the latter caused a torch-liglit to be exliibited on her 
starboard side. After burning for several minutes it was extinguished, and 
was twice relit, the brig meanwhile steadily maintaining her course wilUout 
any variation. (G) This torch-light was distinctly seen by the lookout on tho 
steamer, whereupon her helm was put hard a-port, and was so kept, cbanging 



THE GOLDEN GEOVB. TOi 

her course about five points, but her speed was not reduced until the collision 
was imminent, when an ineffectuai attempt was made to that end. (7) The 
steamer had a single lookout on her deck, from which was visible the starboard 
light of the brig, inasmuch as it was unobstructed and was burning brightly, 
and as the mast-head light of the steamer was seen from the brig when the 
latter flrst sighted her. (8) ïhe tracks of the vessels were intersecting, and 
they were thus nearing each other to the point of intersectioji ; yet, if the 
steamer had kept her course as the brig did hers, she would hâve passed under 
the stern of the brig, and the collision coxild not hâve occurreJ ; or if, when 
the steamer changed her course, she had "slackened her speed," or had 
" stopped and reversed," the brig would hâve passed beyond the point of péril 
before the steamer could strilie her. (9) ïhe steamer struek the brig about 
midnight, just aft the cat-head, causing her to sink almost instantly, and in- 
volving the total loss of the vessel and her cargo, of everything on board, 
and the lives of two persons on board of her. (10) The total damages result- 
ing from the sinking of the brig, as of date July 9, 1878, are $47,828.98, which 
are elaimed respectively by the owners o£ the cargo, of the vessel, and of the 
Personal property lost on board. 

It is a fundamental rule of navigation and the coinmon law of the 
sea, recognized by statuts and enforced by the English and Ameri- 
can courts, that if a sail-vessel and a steam-vessel are moving in 
directions which mayinvolve risk of coUison, the latter shall keep out 
of way of the former. Hence, it is not only the right, but the duty 
of the sailing vessel to keep her course ; and this is always impera- 
tive, except under "spécial circumstances which may exist in every 
particular case rendering a departure from it necessary in order to 
avoid immédiate danger." 

There were no circumstances in this case which required a depart- 
ure from this rule by the brig. She was not derelict in any respect. 
She had up, in their proper place and condition, the signal lights 
required by law. She seasonably and accurately observed the ap- 
proach and movements of the steamer, warned her of her proximity 
by the exhibition of a torch-light, and kept her course. Thus she 
fully performed her duty. Her course was obliquely across the line 
of movement being pursued by the steamer. The place of the collision 
was beyond the point at which the paths of the vessels crossed each 
other, 80 that the brig had passed the point of possible collision if 
both vessels had kept their course. This is évident from the acknowl- 
edged deflection of the steamer to starboard, and from the direction 
and effect of her impact upon the brig. 

Under thèse circumstances, then, the presumption of culpability 
is against the steamer, and the burden rests upon her to repel it. 
This she bas undertaken to do on two grounds: (1) That the star- 
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board light of the brig was buming dimly, and waa so obstructed by 
her rigging that it could not be seen on the steamer; (2) that the 
exhibition of the torch-light by the brig was unwarranted, and mis- 
led the steamer. 

The first hypothesis is, it seems to me, so decidedly against the 
weight of évidence that I dismiss it with the remark that it is unsus- 
tained. 

It is earnestly urged that, both by the statutes of the United States 
and the "law of the sea," the brig was not permitted to show a torch- 
light. The argument is founded upon the assumption that section 
423é of the Eevised Statutes is applicable only to inland navigation. 
This is an unwarranted limitation of the efifect of the section.. It 
enacts that — 

" Collectors, or other chief offlcers of the customs, shall require ail sail-ves- 
sels to be furnished with proper signal lights, and every such vessel shall, on 
the approach of any steam-ve^sel during the niglit time, show a lighted torch 
upon that point or quarter to which such steam-vessel shall be approach- 
ing." 

This language is not only unambiguous — comprehending ail sail- 
vessels — but it is imperative, and no sufficient reason is found in the 
collocation of the section in the original act, of which it was a part, 
for an arbitrary restriction of the amplitude of its import. But con- 
ceding that the brig was not under any légal obligation to show a 
torch-light, in so doing she did not violate any law, and no fault can 
be imputed to her for conforming to the laws of her nationality. The 
Scotia, 14 Wall. 185. In that case, Mr. Justice Strong, speaking of 
our navigation laws, says : 

" ïhey are not in terms conflned to the régulation of shipping in our watera. 
ïhey attempt to govern a business that is conducted on every sea. If they 
do not reach the conduct of mariners in its relations to the ships and people 
of other nations, they are at least designed for the security of the lives and 
property of our own people. For that purpose they are as necessary and uae- 
ful on the océan as they are upon inland waters. How, then, can our 
courts ignore them in any case? Why should it ever be held that what is a 
wrong when done to an American citizen, is right if the injured party be an 
Englishmanï" 

In either aspect of the question, then, whether the brig obeyed an 
imperative requiremeut of the law of her own country, or merely con- 
formed to a régulation prescribed by such law as useful and neces- 
sary for the protection of life and property at sea, she cannot be con- 
demned as in fault. But the steamer was decisively in fault in 
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omitting to obey tbe "law of the sea" wliicli required her "when ap- 
proaching another vessel so as to involve risk of collision, to slacken 
her speed, or, if necessary, to stop and reverse." She not only did 
not reduce her speed, but she ehanged her course, and to each of 
thèse causes the collision was attributable. That she was conscious 
of the risk of collision is demonstrated by the fact that she deemed 
a change of her course necessary to avoid it, and so effeoted the 
change. She observed the torch-light on the brig, and thus was 
•warned of the proximity of another vessel when she was at a sufiB- 
cient distance to enable the steamer to adopt effective précautions 
against collision. But she recklessly or inconsiderately maintained 
her speed, and thus rendered the destruction of the brig inévitable. 

For thèse reasons I am of opinion that the cause was rightly de- 
cided by the learned judge of the, district cou«t, who exhaustively 
considered it, and it is therefore ordered that the same decree be 
entered at length in this court which was rendered in the district 
court, together with the interest to the date, in favor of the respect- 
ive libelants and against the respondents and their stipulators, with 
ail the taxable costs in the case. 

See T7u Qolden Grave, ante, 674. 



The E. a. Baisley. 

{BUtrîct Court, E. D. New York. October 9, 1882.) 

Admiiialtt — Bbrvices of Coopek — Pbbfoemakcb on Bbqubst. 

Where a vessel laden with sugar was discharged at quarantine în New York 
harbor, the master being sick and the mate temporarUy in charge, anda master 
cooper thereaf ter libeled the vessel for services said to hâve been performed by 
one of his men in coopering casks on board, and the claimants of the vessel, in 
défense, undertook to show that the cooper was accidentally there, and was not 
employed by any one on behalf of the sbip, hdd, tliat the facts proved — the 
présence of the cooper; that casks werenecessarilycoopered; that the mate who 
had charge brought the cooper there ; and that a bill rendered for the work was 
not objected to by the mate, save one item, which was corrected, — were sufflcient 
to warrant the conclusion that the mate directed the work to be done on behalf 
of the vessel with apparent authority, and that the cooper performed it at his 
request 

Beebe, Wilcox & Hohhs, for libelant. 
Benedict, Taft é Benedict, for claimant. 
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Benëdict, D. J. The necessity for the services of a cooper in be- 
half of the vessel is shown by the évidence that the lightermen 
refnsed to receive the cargo until the casks were coopered. The tes- 
timony to this fact is not contradicted. The présence of the cooper, 
Kippel, on board the vessel while the cargo was being delivered to the 
lighter is proved not only by the libelant's witnesses, but also by the 
claimant's witness Lewis; and it does not appear that Kippel had 
any business there unless it was to cooper the cargo. Two witnesses 
testify that the mate of the vessel employed Kippel to cooper the 
cargo before it left the vessel, and brought him to the vessel for that 
purpose. This testimony is not contradicted. The claimant's wit- 
ness Lewis proves that the mate had charge of the delivery of the 
cargo to the lighters, showing that if the cargo required to be coop- 
ered the mate would naturally hâve been the man to order it. The 
mate is not called in behalf of the vessel, and his absence is not 
aeconnted for. Kippel made a demand of the libelant for labor per- 
formed by him in coopering this cargo, and he bas been paid there- 
for by the libelant. When Lewis saw the bill of libelant for Kippel's 
labor and one empty cask, the only objection he made was to the 
item of the cask, and the bill was corrected in that particular. Thèse 
facts compel the conclusion that the services sued for were rendered 
on board the vessel by Kippel, and that they were performed at the 
request of the mate, who had an apparent authority to contract there- 
for. The liability of the vessel follows, of course. 

Upon the évidence the libelant can recover for four days at five 
dollars per day. There is no évidence as to the quantity or value 
of material furnished. Let the decree be for |20 and costs. 
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Shikley V. Waco Tap R, Co. and others. 
{Circuit Court, N. D. Texas. October 18, 1882.) 

1. Rkmoval of Cause — Suit Pekding— Application Too liATE. 

In a suit pending at the time of the passage of the act of Mavch 3, 1875, and 
thcri after tried in the state court, wherein judgment was rendered and the cause 
carried to the suprême court of the state, the application for removal by new 
parties défendant cornes too late, unless the making of the new parties was in 
elîect the institution of a new suit. 

2 Same— Trustées of Depunct Railhoad as Parties — Texas Code. 

Under the provisions of the Revised Code of Texas, if a party holding a deed 
in trust of a railroad company sells oiit the road-bed, traciî, franchisé, and 
chàrtered powers and privilèges of such company, a suit pending against such 
Company does not thereby abate, and subsequently maliing the directors of such 
defnnct company parties to such suit is merely a continuance of the original 
suif, and the application of such directors to remove the cause into the circuit 
court, made after two trials and Judgments, and two appeals, cornes too late. 

This cause was removed from the state courts by the défendants. 
Motion to remand made by the plaintiff. 

E.A.McKinney,iovg\&mi\.^. 

Alexander d Winter, for défendants. 

Pardee, C. J. This suit was instituted in the district court of Mc- 
Lennan county, of this state, in 1870, by the plaintiff against the Waco 
Tap Eailroad Company for a breach of contract. Pending the varions 
proceedings, including two trials and judgments, and two appeals to 
the suprême court of the state, the Houston & Texas Central Eailroad 
Company, holding a deed in trust granted by the Waco Tap Eailroad 
Company, sold the road out and became the purchaser, ail of which 
resulted in making the Houston & Texas Centrai Eailroad Company 
a party défendant to the original suit, After the last appeal, decided 
in 1880 and reported in 54 Tex. 125, resulting in a reversai of a 
judgment of the lower court and a remanding of the case, a Consol- 
idated and amended pétition was filed, making John T. Plint and 
others, constituting the board of directors of the Waco Tap Eailroad 
Company at the time of the sale in the proceedings under said trust 
deed, parties défendant, and asking against thera as trustées for ail 
the relief that the plaintiff could hâve demanded from the Waco Tap 
Eailroad Company had it continued in existence. This last making 
of parties was done, and perhaps necessarily so, under the provisions 
of sections 4264 and 4265. Eev. Code of Texas, § 4264, provides 
that whenever a sale is made of the road-bed, track, franchise, and 
v.l3,no.l3— 45 " 
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chartered powers and privilèges of a railroad company, as provided 
by the laws of Texas, (unless other persons are named by some court 
or the législature,) the directors or managers of the sold-out compauy 
at the time of the sale shall be the trustées of the creditors to settle 
up the remaining business and affairs of the sold-out company, and 
as such trustées may sue and be suëd, etc. Section 4265 reads : 

"No suit pending for or against apy railroad company at the time that the 
sale may be made of its rQa4-bed, track, franchise, and chartered privilèges 
shall abate, but the same shall be continued in the name of the trustées of 
the sold-out company." 

Citation was issued against the said trustées, who thereupon ap- 
peared in the state court and filed pétition, affidavit, and bond for 
the removal of the cause to this court, on the ground that the case 
inyolved a controyersy between citizens of différent states, the plain- 
tiff being a citizen of the state of New York, and the défendants ail 
citizens of the state of Texas. The transcript having been filed in 
this court, the plaintiff moves to remand the case on several grounds, 
only one of which, however, is it necessary to consider. It is objected 
that the pétition for the removal came too late. The case was one 
pending or instituted at the time of the passage of the act of 1875, 
under which the removal was rhade. It was thereafter tried in the 
state court. Judgment was rendered, and the cause was carried by 
appeal to the suprême court of the state. The removal, therefore, 
came too late, unless the making of the trustées parties, so as to con- 
tinue the suit in the name of the trustées under section 4265, was in 
effect the institution of a new suit against the défendant trustées so 
made parties. It can hardly be denied that the trustées made de- 
fendant could not hâve moved for the removal of the cause before 
they were made parties, and if they were entitled to remove the case 
they would hâve, after being cited, up to and during the term at which 
the case against them could be first tried (provided it was before the 
trial) within which to ask for the removal. So that if the défendant 
trustées had the right to remove the case at ail, the removal waa not too 
late, as it was applied for at the time of entering appearance. 

The whole question, then, turns upon the force and effect of said 
section 4265 of the Texas Code. We are of the opinion that under 
said section and the preceding ones, in relation to the effect of a sale 
of the road-bed, track, etc., of a railroad, there was no abatement of 
the suit then pending against the Waco Tap Eailroad Company by 
the sale made to the Houston & Texas Central Bailroad Company, 
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and therefore there was no revivor even, wlien the défendant trustées 
■were made parties,- much less the beginning of another or new suit 
against any of the défendants. The language of the section 4265 ex- 
pressly stipulâtes that there shall be no abatement of the pending 
suit; and, on principle and authority, if there had been an abatement 
and a revivor under the statute, no case being make against the 
trustées of the def unct corporation in autre droit, the new parties so 
made could not hâve removed the cause at the stage it had then 
reaehed. See Clark v. Matthewson, 12 Pet. 164. The new parties 
made in this case stand in the shoes of the defunot company they 
represent, and their oitizenship is the same. The right to remove the 
case apparently existed for the def unct company on the grounds the 
trustées claim as making their right to remove the case. Had the 
defunct company desired to remove the case to this court, it should 
hâve taken the propér steps after the passage of the act of 1875, and 
before or at the term the cause was first ready to be tried in the state 
court. Not having taken the proper steps within that time, the right 
to remove was lost, and the company accepted the jurisdiction of the 
state court, beyond their power thereaf ter to décline it. The trustées 
made parties under section 4265, Eev. Code of Texas, bave no othër 
rights than the company had, and they are made parties to continue 
the old case without any abatement thereof, not to change the old 
case into the institution of a new suit. 

The motion to remand is granted, and, the proper order will be en- 
tered. 

Judge McCoBMiOK concurs. 



Wallace V. WiLDEB aud others. 

{Ovrmit Court, D. MasMchmetts. October 23, 1882.) 

Abbitkation Bond — Liabilitt of Subbtt. 

Upon a considération of the facts of this case, and an examination of a bond 
given by défendants in an arbitration proceeding, it appeared that the questions 
considered and passed upon by the arbitratois were properly before them, and 
it was held that the fact that the surety did not understand the real purport of 
the bond, or tliat he may hâve been misled by the belief of the principal as to 
certain things, didnotrelievehimfromliability on account of the refusai of the 
principal to abide by the award, and that judgment must be rendered in favor 
of plaintiiT for the pénal sum of the bond, with interest thereon f rom the date 
of the breach thereof. Pub. St. Mass. a. 171, \ 9. 



708 PBDEHAL BEPOETEE. 

2. Same— Fraudulent Rephesentations of Principal. 

Evea when fraudaient représentations are made by a principal, the surety 
cannot be permitted to show them as a défense against the obligée of a Dond in 
a suit for the breach thereof. 

3. N. Aldrich and Bail, Storey é Tower, for plaintiff. 

T. L. Wakefield, for défendants. 

CoLT, D. J. This is a suit upon a bond. The parties having 
waived a jurv trial, the case was heàrd by the court. To a proper 
understanding of the case it is necessary to state the facts in some 
détail: 

In 1871 the firm of "Wallace & Ce, composed of David 'Wallace, James Wal- 
lace, John Wallace, George G. Wilder, and George W. Bancker, was formed, 
for the purpose of carrying on the dry goods business in the city of ÎTew 
Orléans. , By the articles of copartnerahip David Wallace was to furnish as 
capital the aum of $250,000, and James Wallace the sum of $75,000. David 
Wallace was to hâve 50 per cent. o£ the profits, James Wallace 15 per cent., 
John Wallace 10 per cent., George G. Wilder 15 per cent., and George W. 
Bancker 10 per cent., but David and James Wallace and Wilder were not to 
draw more than 1 10,000 a year, and John Wallace and Bancker not more than 
$7,500 a year, f rom the profits. Should the partners at any time disagree, either 
during the partnership or its liquidation, they were to submit their différences 
to amicable compounders, whose décision should be final. 

The flrm continued until November, 1875, when it became insolvent. On 
December 6, 1875, the other partners conveyed ail the property of the flrm 
to David Wallace as liquidator, to efEect a settlement, if possible, with thè 
creditors by compromise or otherwise, Wallace agreeing to settle with the 
partners " for their interest in any amount of profit arising from a compro- 
mise of the liabilities of the firm ;" the settlement to be " made monthly, com- 
mencing on or before one year from the date of compromise." Wallace was 
to account to the partners "for any profit made by this settlement, according 
to the respective interests of each partner, as stipulated in their several acta 
of copartnership." Any disagreement that might arise in tlie settlement was 
to be decided by arbitration. Bach partner was allowed to draw $500 per 
month from the first day of December, 1875, during the timeof their services 
in the liquidation. Another paper signed the sanie day provided for the set- 
tlement of coufidential debts and borrowed money. By an agreement dated 
December 7, 1875, betweeu David Wallace and Bancker, the former agreed 
that Bancker, in addition to the rights guarantied to him in the transfer of 
December 6th, should not be liable for the amount of the débit of his account 
to the extent of $7,500 per annum from January 1, 1871 ; and the sum of 
$500 per month, during his term of service, was guarantied to him for one 
year from January 1, 1876. 

On March 7,- 1876, a composition was brought about with the creditors un- 
der the bankrupt act, and a final decree entered in the United States district 
court of Louisiana. This settlement was effected by the payment of 33J per 
cent, of the indebtedness. 



WALLACE V. WILDBE. T09 

On March 23, 1876, a more formai transfer of the firm property to David 
Wallace, as liquidator, was made by the other partners. This agreeraent pro- 
vided that David Wallace should " hold the surplus funds, if any, realized out 
of said assets, for account of the partnership, subject to the rights of the re- 
spective partners, according to the provisions of the several copartnership 
papers, and the several agreements of the sixth of December, 1875, and other 
dates." 

On April 26, 1877, Bancker and Wilder filed a pétition in the flfth district 
court for the parish of Orléans against David Wallace, for a proper distribu- 
tion of the partnership assets in his liands. James Wallace and John Wal- 
lace vt^ere joined aâ parties défendant. The pétition sets out the partnership, 
the share of Bancker and Wilder in the profits, and the embarrassment of 
the firm in the latter part of 1875. It refers to and makes part of the péti- 
tion the agreements entered into by the ijarties, by whieh the firm prop- 
erty viras placed under the control of David Wallace as liquidator. It re- 
cites the composition effected with the creditors, and then states the araount 
required to pay such composition, and the amount of firm property and assets 
realized, claiming there is a large balance in the hands of David Wallace, 
which he neglects and refuses to account for. It charges various irregulari- 
ties on the part of David Wallace in the administration of the assets in his 
hands, and allèges, among other things, that he seeks to charge against thë 
partnership of Wallace & Co. obligations contracted in violation of the arti- 
cles of partnership; that in orderto increase his apparent capital in the firm 
of Wallace & Oo., he seeks to charge $20,000 of stock of little or no value, 
illegally claiming this amount muât be allowed before any share of profits is 
paid to the petitioners. It further allèges that over $10,000 are now due and 
owingto each of petitioners from David Wallace, upon a proper accounting and 
settlemeiit, and that such accounting and settlement are necessary. The pe- 
tioners pray for an injunction, and that a receiver may be appointed and put 
into possession of ail the assets, property, books, and papers of the firm, to 
liquidate said firm, in accordance with law and the agreements of parties, 
ûnder the orders of court; that a proper accounting and settlement may be had 
of the partnership of Wallace & Co. ; that such sums may be paid the peti- 
tioners as arelawfully due them; and that the other partners may alsobepaid 
their just shares. 

On June 30, 1877, before any answer was filed, an agreement was entered 
into between the partners to take the case out of court and submit ail their 
différences to arbitration. This agreeinent recites that, whereas, the parties 
'• are now engaged in a litigation in the fifth district court of this eity, with 
référence to the settlement of the partnership that formerly existed between 
them under the style of Wallace & Co. ; and, whereas, ail parties, in advance 
of the décision of the court on the questions now submitted to it, are desirous 
of submitting ail their différences to arbitrators and amicable compounders," 
therefore, "they mutually agrée to submit ail their différences, and ail ques- 
tions arising out of the settlement of the partnership of Wallace & Co., and ail 
disputes which may arise between the parties in the course of the arbitration 
with référence to said partnership affairs, to arbitrators, who shall hâve the 
pjwerof amicable compounders." Aftersome provisions as to the arbitrators, 
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it then states tliat " Bancker and "Wilder on the one part, and tlie Wallaces 
on the other, are to enter into a pénal and security bond to each otlier, with 
good and solvent security, to be accepted by the parties, in the sum of $15,000, 
to be condititioned as foUows, to-wit: that they willabide by the award as 
inade by theamicable conipouiiders, and will pay the sums adjudgedagainst 
theji within 60 days f rom the date of the award, the bankruptcy of the parties 
not excepted, otherwise they and their sureties to be liable for the ainount of 
tlie award, and the amount of the penalty flxed in the bond." 

This clause is so far modified in a later part of the agreement that Bancker 
and the Wallaces are to give bonds to each other in the sum of $10,000, and 
Wilder and the Wallaces in the sum of $5,000. Ail parties signed this agree- 
ment in person but Wilder; Bancker, as agent, signed for him. 

The arbitrators appointed in pursuance of the submission proceeded to act. 
At their second meeting in January, 1878, Bancker and Wilder flled a protest 
against their exceeding their jurisdiction, contending that the question sub- 
mitted is what distribution shall be made between the respective partners of 
the surplus remaining after pay ment of the composition in bankruptcy; that 
the discharge operated in favor of each partner, as well against his several 
copartners as against third parties, therefore there could be no claim exist- 
ing in favor of one partner as against another. Tliey further claimed that 
under the agreement of December 6, 1875, David Wallace was to distribute 
the surplus ratably among ail the partners, as distributions were made un- 
der the articles of copartnership ; that the surplus is in law profits, and is so 
regardedby the letter of said agreement, whicli reads: "And shall settle with 
them (his copartners) for their interest in any amount of profit arising from 
a compromise of the liabilities of the firm;" tliat this view is confirmed by 
the succeeding clause, which provides "that David Wallace shall make 
monthly settlements with his copartners," and is further confirmed by the 
fact that this arbitration has been substituted for the suit in the fifth district 
court, which had for its object a distribution of the surplus in the hands of 
David Wallace. 

In May, 1878, the arbitrators awarded judgment against Wilder and in fa- 
vor of David Wallace for $13,059.15. In their award they state that " there 
is no reason in law or in practice, so far as shown, that the separate interests 
of this copartnership should be settled in any other way than by the laws 
which govern ail ordinary business copartnerships, and no law which changes 
the relations between the parties as to the surplus remaining after the 
composition debts are paid." They therefore flnd "that the surplus must 
be divided among the partners with référence to the individual accounts of 
each partner with the partnership, and with his copartners, and that the cap- 
ital must be replaced to the partners who put in capital before tliere can be 
any division of profits." They further flnd that Bancker and Wilder put in 
no part of the capital ; that the assets, after the composition, would not be 
sufficient to replace the capital of the Wallaces, allowing for ail over-drafts; 
that, therefore, in no event could there be any surplus of profits coming to 
Bancker or Wilder. They further find Wilder indebted for over-drafts and 
mouey received by him during the existence of the firm, and since it went 
into liquidation, over and above the amount he was allowed to draw of $13,- 
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069.15. Baneker, by reason of certain agreements personal to him, vvas dis- . 
cliarged from any llability. 

The award was afterwards made executory in the fifth district court for thef 
parish of Orléans, and upon appçal to the suprême of the state judgment was 
afflrmed, and a motion for a rehearing denled. George G. Wilder having 
failed to puy the award, this suit is now brought by David Wailace against 
him and Herbert A. Wilder upon the bond for $5,000, given in conformity 
with the agreement to arbitrate. Both are principals In the bond, thongh, in 
fact, Herbert A. Wilder signed as surety. George G. Wilder haying died 
since the suit was commenced, It is contiuued against the surviving défend- 
ant. Pub. St. Mass. c. 165, § 12. 

The main controversy in this case tums upon the proper construc- 
tion of the condition in the bond, which is as follows : 

" Whereas, George W. Baneker and George G. Wilder hâve agreed with said 
David Wailace to submit to arbitration certain matters in différence between 
tliem and said Wailace, appertaining to the distribution among the partners 
of the late flrm of Wailace & Co., of ■ New Orléans, of the assets of said flrm 
now in the hands of said David Wailace, hereby ratifying the action of said 
Baneker in the matter of said agreement to arbitrate : ÏTo w, if the said George 
G. Wilder shall abide the décision of the arbitrators, and pay to said David 
Wailace such amount as shall be awarded to be paid to him, within 60 days 
from the date of the award, tljen this obligation shall be void, otherwlae it 
shall be and remain in f ull force and virtue." 

The language and meaning of this instrument, in the light of what 
had transpired between the parties, seem clear and unmistakable. 
Différences had arisen, as we hâve seen, in relation to the distribu- 
tion of the assets in the hands of David Wailace; thèse différences 
Baneker and Wilder had agreed to submit to arbitration, and Bancker's 
action in signing the submission for Wilder is ratified. 

The défendants contend, however, that the agreement to arbitrate 
is broader than the bond ; that it embraces ail différences between the 
parties, while the bond only covers such différences as appertain to 
the distribution of the assets; and that while the bond may include 
ail questions relating to such distribution, it covers nothing more. 

We agrée with the défendants that strictly the bond only includes 
différences appertaining to the distribution of the assets in the hands 
of David Wailace, and that ail questions in the submission not ap- 
pertaining to such distribution would not corne within the letter of 
the bond. But the défendants wish us in effect to go beyond this, 
and hold that thèse words mean a distribution according to their un- 
derstanding of the agreement of December 6, 1875; that is, a distri- 
bution of the assets as profits, subject only to an accounting during 
the time of liquidation. But this is assuming that the bond means 



712 



FEDEKAL BKPOBTER. 



that the main différence between the parties on the subject of distri- 
bution should be decided in tbe défendants' favor; for David Wal- 
lace took quite a différent view of the agreement of December 6th. He 
claimed that before there could be any profits to divide, a gênerai ac- 
counting should be had between the partners prior as well as subso- 
quent to the time of liquidation, and that he should be allowed in 
such accounting for the capital he put into the firm ; and this was the 
view taken by the arbitrators. To say that we must assume the de- 
fendants' construction of tlie agreement of December 6th to be correct, 
and that the only différences submitted were such as might follow 
upon such an assumption, is manifestly wrong. Why should one 
construction of the agreement be adopted rather than the other? If 
the défendants so understood the agreement, the bond should hâve 
been so worded as only to cover the différences that might arisè upon 
such a construction. 

Questions appertaining to the distribution of the assets being within 
the scope of the bond upon the narrowest construction, we must hold 
that the proper interprétation of the agreement of December 6th, and 
the ques-tion of accounting growing out of it, were within the bond. 
It foUows as a conséquence that, so far as the award only embraced 
such questions, the bond would be good, though the submission may 
hâve been broad enough, owing to the gênerai terms used, to havo 
comprehended other différences. 

An examination of the record, however, discloses that ail the real 
différences between the parties, so far as we know, related directly to 
the distribution of the assets, and that however comprehensive the 
submission may hâve been by reason of the use of gênerai terms, it 
was only intended to be acted upon and was only in fact acted upon 
in respect to mattera relating to such distribution, and such matters 
were alone considered in making up the award. In other words, the 
cause and source of ail the différences between the parties grew out of the 
subject of distribution. Is there any matter of controversy over the 
meaning of the agreement of December 6th, or contained in the suit 
brought by Bancker and Wilder, or mentioned in the submission, or 
referred to in the protest or tbe award, which does not clearly apper- 
tain to the manner in which the surplus assets shall be distributed ? 

Bancker anl Wilder claimed that according to law, and the agree- 
ment of December 6th, the surplus was to be distributed as profits, 
and that no accounting could be had prior to the time of liquidation. 

Wallace claimed that according to law, and the agreement of De- 
cember 6th, before there could be any profits to divide there must be 
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an aecounting during the time of the partnership as well, and that 
Jie should be allowed for the capital he furnished. Surely thèse, the 
main questions in dispute, were most signiûoantly connected with the 
distribution of the assets. 

The suit brought by Bancker and Wilder is termed by tbem in 
their protest before the arbitrators a suit for the distribution of the 
assets, and an examination shows that the matters therein alleged 
related directly to this. 

The agreement to arbitrale distinctly says that it is to be substi- 
tnted for this suit. 

In their protest before the arbitrators the défendants are far from 
showing that questions foreign to the distribution of the assets were 
under considération. They simply claim certain things as law, and 
a certain construction and understanding on their part of the agree- 
ment of December 6tli. If the arbitrators had held their law or their 
construction of the agreement to be sound, undoubtedly the questions 
to be passed upon would bave been narrowed; but thèse very ques- 
tions ihvoived the main issues between the parties on the subject of 
distribution. 

We find the award turned upon the issues thus raised, being the 
questions of partnership aecounting and allowance of capital, — sub' 
jects vitally connected with such distribution. 

It is unimportant, tliarefore, that the submission may bave em- 
ployed terms broad enough to cover other différences, if, from the 
beginning to the end, the whole coiitroversy centèred about and 
turned upon questions which related to the manner of distribution. 
The fact is, the real point in dispute was not between mâtters which. 
related ànd matters which did not relate to the distribution of the 
assets; but at what period of time should the aecounting, in such. 
distribution, according to law and the agreements of parties, begin? 
No distribution could well take place without an aecounting of some 
character; but should such aecounting cover only the period of liqui- 
dation, or the partnership as well? Now that the aecounting dur' 
ing the time of liquidation should appertain to the distribution of the 
assets, and be covered by the bond, as the défendants admit, but the 
aecounting prier to such liquidation and during the partnership 
should not appertain to such distribution, and not be included in the 
bond, can hardly be true. Of course, the défendants hère fall back 
upon what they say they understood the agreement of December 6t]x 
to mean, and what they believed the law to be as to any partnership 
aecounting after a discharge in bankruptcy. But this is no answer,. 
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because what tlie agreement of December 6tîi meant and what was 
the law were the very questions which met the arbitrators on the 
threshold of their investigation, 

We are not deciding the merits of the original controversy. Our in- 
quiry is directed to ascertaining the subject-matfcer co^vered by the 
bond, and we are of the opinion that the bond embraces ail questions 
acted upon in the submission and goveming the award. But, looking 
for a moment at the agreement of December 6th, we can hardly agrée 
with the construction put upon it by Bancker and Wilder. Whatever 
may hâve been their understanding of it at the time, or the spirit of 
it, as Bancker terms it, its express provisions nowhere state that Wal- 
lace is to hold the surplus as profits, subject to no accounting back 
of the time of liquidation. Nor is this by any means to be reason- 
ably inferred from what is said. Wallace agrées to aceount /or such 
interest as the other partners may hâve in the profits, which is essen- 
tially différent. 

Again, if the understanding of this agreement was that the surplus 
should be distributed as profits, subject to no partnership accounting 
of any kind back of the time of liquidation, why should Bancker on 
the foUowing day obtain an additional agreement from Wallace not 
to débit his aceount with the $7,500 a year he drew during the con- 
tinuance of the firm ? Wby should he obtain verbal and written 
agreements which fully protected him upon any such back account- 
ing? 

In the further paper of March 23, 1876, which was a more formai 
transfer of the firm assets to David Wallace as liquidator, why did 
not Bancker and Wilder make their understanding of the agreement 
of December 6th clear ? In the suit brought by them in April, 1877, 
against David Wallace, they allège that he wrongfully seeks to hâve 
allowed $20,000 of worthless stock as capital, thus raising the ques- 
tion themselves of an allowance of capital, and so of an accounting 
prior to liquidation. Nor do they specifically deny that the good cap- 
ital furnished should not be replaced, or that the accounting should 
not go back of insolvency. On the contrary, while the object of the 
bill is for a distribution of the assets in the hands of Wallace, it calls 
at the same time for the usual accounting had upon a dissolution of 
a partnership. 

If Wilder understood that the agreement to arbitrate and the bond 
were oaly to cover an accounting sinee the liquidation, why did he 
not, on arriving at New Orléans, and discovering, as he claims for 
the first time, the breadth of the submission, repudiate Bancker's 
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authority to sign for him a submission of sucli a character, insteaà 
of ratifying it by his acte and by the language of the protest ? 

It seems to us that the explanation of George G. Wilder's conduci' 
lies in his confidence that legally there could be no accounting be- 
tween the partners prior to bankruptcy, and that when he found the 
arbitrators took a différent view, on his arriving at New Orléans, by 
calling for the firm books, he fell back on the agreement of December 
6tb, which he also thought protected him. But with ail that preceded 
the submission it would seem as if he must hâve known that David 
Wallace took différent views upon thèse questions f rom his own ; at 
least, sufficient had happened to put him upon his guard in signing 
any submission or bond in connection therewith. If he took the risk 
and gave a bond covering différences appertaining to the distribution 
of the assets, neither he nor his surety can complain because he was 
mistaken, in the opinion of the arbitrators, as to the law and the con- 
struction of the agreement of December 6th. 

Holding as we do that the bond covers the questions acted upon in 
the submission and governing the award, there is no force in the point, 
so far as this action is concerned, that Wilder did net authorizo 
Bancker to sign so broad a submission, because Bancker's action in 
matters eovered by the bond is ratified in the récital. Again, the acts 
of Wilder in attending ail the meetings of the arbitrators but one 
without denying Bancker's authority, and the language of the protest 
signed by him, in which he speaks of the submission as signed "by 
ail parties in interest," place the question of ratification beyond any 
reasonable doubt. Nor can the fact that the surety Herbert A. Wilder 
did not understand the real purport of the bond, or that he may hâve 
been misled by the belief of George G. Wilder as to certain things, 
relieve him from liability. Western N. Y. Life Ins. Co. v. Clinton, 66 N. 
Y. 326; Ladd v. Board of Trustées, 80 111. 233. Eveu where fraud- 
ulent représentations are made by the principal, it bas been held the 
surety cannot be permitted to show them as a défense against the 
obligée. George v. Taie, 102 U. S. 564; Dair v. V. S. 16 Wall. 1. 
Nor, if the bond in suit is sufiieiently broad to make him liable, can 
the fact that Herbert A. Wilder ref used to sign the first bond that was 
drawn make any différence. This earlier paper was certainly very 
gênerai and somewhat indefinite in its térms, but even this received 
the signature of George G. Wilder. Nor can the fact that the cor- 
responding bond, given by Wallace to protect Wilder, waS not actually 
signed by him, affect this case. Wallace gave a similar bond, with 
surety, which, bo far as appears, was satisfaetory and acceptable to 
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Wilder. Even if the submission calls for a bond signed in pei son by 
Wailace, wliicli he disputes, after a bond had been given which waa 
apparently satisfactory, and tbe arbitrators had gone on and acted 
and made an award, it is too late for Wilder now to &ttack the validity 
of his own bond on this ground. 

There is still less ment in the technicai objection raised by the 
défendants that the award was in favor of David Wailace, liquidator, 
while the bond was to pay David Wailace. The whole arbitration 
proceeds upon the theory of an aceounting between Wailace and the 
other partners, and the award is clearly the sum due from Wilder 
to Wailace personally ; theref ore the fact that he is termed liquidator 
must be considered, as urged by the plaintiff, merely a manner of 
désignation or description, — not as meaning a distinct capaeity in 
which the fund should be held. 

Verdict should be given in favor of the plaintiff for the pénal 
sum of the bond, with interest thereon from the date of the breach, 
July 2, 1878, and judgment so entered. Pub. St. Mass. c. 171, 
§ ^; Leighton v. Brown, 98 Mass. 615; Bank of Brighton y. Smith, 
12 Allen, 243; Ivcs v. MercliMits' Bank, 12 How. 159, 165. 



■' Sbarls v. Wordkn.* 

V' i? ' i ;^ ;■..■>; ^ ■ 

r^, [CircyÀt Court, E. a. Miehigan. 1882.) 

i. 'CbNTBMPT— PeNALTÏ. 

:- /f se«m».that in fiiing » penalty for contempt in the violation of a temporary 
jijjjljnçUop Jo a patent c£(,8e, the court may «spertain the ampunt of defendftnt's 
■ proiats, togetber with complainant's costs and expensos, and impose the aggre-, 
^atè' Bviih hy Wày of'flne, atid direct the Same to bé paid over to thecomplainam 
iri'teilTihtil'Semeivt of his damages. ■ 
3.iBaM!i,4^A;Q-«iminal'0?:fbnsb. . • . , : , 

;Bul as such contempt Isa criminalpffensç, the fine ahould bearajust pro-, 
pprtjpn to t|ie magnitude of the oiïftns(;„aTid onght not in gênerai toextoeii 
siieïî'aTtioTint as woiild ordhiarily be iinpok'd as a fine, when paid over to the 
fi. rgOWiinffiitBit.:.' ,i^';.. ■ ■'■■ ■■' ■" 

■: V \Ai\ ' 1k; .i> : ■ ■ i] i--:...- ../;■*"...- 
. ^1^ :Çguity. ^^ , ,,,, ,., . , ■;,,,.,., ■;: . ^ , ,.. ,, .- ; 

i.,'./, jp/,i^itc/î, for corpplaïna^t,; .,• ' ...,,,;.; 

"'/^jjfa^MPcÉ^iÏMWt, for défendant. ,,| •;^^^ , . ,. 

è^RQTOJ.; jD.. J. , This if an application, to fi? à pcnaltjf for contempt 
i)j "splllùs i62,.:gross of whip-s.ocli-et8 in violation of , an injuuction. 
again^t' the sale 0^ aueh^socl^ets, .which. bad been adj^dged to be an 

•Bfiversed. See 7 Siip. Ct. Rep. 814. 
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infringement of complainant's patent. The socketa were sold in bulk 
to one Havens, upon the day the injunction was issued, and Havens 
thereafter disposed of them in small lots, received the money there- 
for, and paid it over to the défendant. This sale to Havens was, 
under the circumstances, adjudged by this court to be merely a sub- 
terfuge, the défendant Worden was adjudged guilty of contempt, and 
the case was referred to a master to compute the amount of profit 
realized by the défendant, together with complainant's costs and 
expenses. The question now arises as to the amount of fine to be 
imposed, and its distribution. The main question is whether the fine 
ought to be assessed at a gross sum, in the nature of a penalty, to be 
paid over to the government, as in an ordinary criminal proceeding, 
or whether it may be determined by the amount of profit realized by 
the défendant, and the costs and expenses incurred by the oomplain- 
ant, and the aggregate ordered to be paid over to the complainant in 
reimbursement of his damages. If the question were to be deter- 
mined at ail by the laws pf this state, there could be no doubt of our 
power to indemnify the complainant in this manner, since the Gom- 
piled Laws, § 5709, provide that "if an actua,! loss or injury has been 
produced to any party by the miseonduct alleged, the court shall 
order a sufficient sum to be paid by the défendant to such party to 
indemnify him, and to satisfy his costs and expenses, instead of 
imposing a fine upon such défendant." This section is copied from 
a similar New York statute, and the practioe has been enforeed in 
several cases in that state. People v. Spaulding, 2 Paige, 326 ; People 
V. Bennett, 4 Paige, 282; People w. Davis, 15 Wend. 602. Itisun- 
necessary to eay that this statute bas no application to cases ii;i the 
fédéral courts, nor is there anything in the English or American books 
upon equity practice which seems to justify an order of this kind, 
although damages are frequently allpwed to a défendant, uppfli a, dis- 
solution. High, Inj. c, 21. But Inoticp that in several ca&eg, .tbç 
fédéral courts hâve adopted an analogous praptice, and, in^pp^^ied ^a 
fine équivalent to.the profits, made by the défendants, and ^ji^e .costs 
and expenses of complainant, and directed the same to be paid over 
to the latter by way of reimbursement. Inte Mullee, ■l 'BlatcH. 23; 
Doubkday v. Sherman, 8 Blatehf. 45. 

The validity of this practice is not discussed in thèse cases,- and, 
without expressing any opinion of my own, I am disposed, with some 
hésitation, to foUow them until corrected by a higher court. In this 
class of cases it is certainly consonant with justice. This renders it 
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necessary to ascertain the amount of profits realized by the défend- 
ant, ànd the amount of complainant's costs aud expenses. 

The cost of thèse whip-sockets seems to hâve been $15 per gross, 
or $930 for 62 gross. They were sold at $30 per gross by Havens, 
but he seems toî hâve been bound to account for them to this de- 
fendant only at the rate of $26 per gross. I am disposed, to allow 
the four dollars per gross as commission on the sales, although 
I hâve already had occasion to express my opinion that the sale to 
Havens was itself a subterfuge. Estimating the 62 gross at $26 per 
gross, aind deducting the cost, we find a profit of $682. Complainant 
also proved expenses by items to the amount of about $500, besides 
counsel fées, which are charged at $1,000. The expenses, I think, 
should be àllowed. I am not disposed^ however, to impose upon the 
défendants the burden of paying the fées of complainant's counsel, 
brought hère from a distance, to press this motion. I was at first dis- 
posed to allow a portion of this charge, but upon reflection it bas 
seemed to me that as this was a criminal proceeding, (New Orléans 
vV Stedm-ship Co. 20 WalL 387, 392,) and probably not reviewable 
by the suprême court, (Hayes v. Fisher, 102 U. S; 121,) the punish- 
ment sBould bear some just proportion to the magnitude of the 
offense, and ought not in gênerai to exceed the sum which would ordi- 
nàrily be imposed by way of fine ; although, if thèse statutes applied, 
there would seetn to be no discrétion. If, for instance, the master 
had reported defendant's profits at only five dollars, the imposition 
of a fine of $1,500, for expenses and counsel fées, would seôm not 
only an unwàrrantable encouragement of proceedings of this nature, 
but a possible infraction of the constitutional provision against cruel 
and unusuàl punishments. 

The aggi-egàte of the other items is $1,182, which is imposed as a 
fine ùpon the défendant for the violation of this injunction; and it is 
ordered that he be committed to the eustody of the marshal until this 
fine be paid, and that the amount of such fine, when collected, be 
paid oter to the complainant in satisfaction of bis damages. 

See In re Cary, 10 Fed. Ree. 622, and note, 629. 
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GrLEASON V. FiasT Nat. Bank op Lapebe. 

(Circuit Court, E. D. Miehigan. October 16, 1882.) 

1. AoTioK— MoHBT Had and Recbived— Dbfbnsïïs. 

In an action for raoney had and received, the défendant may avail himself of 
any défense showing that, equitably, he is entitled to retain the money aë 
against the plaintiff. 

2. Insurance — Policy Payable to Cbeditok — PtmcHASE at Execution Balk. 

Where the owner of property caused it to be insured, and made the policiea 
payable to a créditer, who subsequently brought suit against the owner for the 
debt secured by the policies, obtained judgment, levied an exécution, upon the 
property insured, and bought it in upon the sherifl's sale, and shortly after 
the sale, the property was burned, and the créditer received the proceeds ol the 
insurance, it was Md that, while the purchase of the property vas technically 
an extinguishment of the debt secured by the policies, yet that the créditer 
was equitably entitled to retain the proceeda of the insurance, but must crédit 
the same upon the amount of his bid, in caaë the debtor saw fit to redeem. 

On motion for a New Trial. 

This was an action for money had and received. The faots were 
that one Alexander Mair, the plaintiff's assigner, had borrowed 
, money of the bank to the amount of $5,000, and had given his note 
therefor, secured by five policies of insurance upon certain mill prop- 
erty, to the amount of Buch note. Subsequently he became further 
indebted to the bank, a suit was begun for the entire indebtedness, 
judgment on cognovit obtained, and exécution issued on the same 
day. The exécution was in due time returned satisfied by a sale of 
ail of Mair's property, including the mill upoa which the af oresaid 
policies of insurance had been underwritten, the bank being the pur- 
Phaser. About two months after the sale upon exécution th,e mill 
burned, and the bank coUected the money upon thèse policies of 
insurance, which had been made payable to the bank. This suit was 
brought by the assignée of Mair to recover the amount collected by 
the bank. Upon this state of facts the court charged that, while 
iechnically the purchase of the mill property by the bank for the full 
amount of the judgment was an extinguishment of the debt for 
-which the policies were given, yet that equitably the bank was entitled 
io the money representing the value of its mill, and directed a ver- 
dict for the défendant. 

CD. Joslin, for plaintiff. 

Mr. Williams, for défendant. 

Brown, D. J. . The action for money had and received is an équi- 
table action, and, as Mr. Greenleaf says, (vol. 2, § 117,) "may iu 
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général be proved by any légal évidence sbowing the défendant haa 
received or obtained possession of the money of the plaintiff, which, 
in equity and good conscience, he ought to pay over to the plaintiff. 
• * * But if the défendant has any légal or équitable lien on the 
money, or any right of oross-action upon the same transaction, the 
plaintiff can only recover the balance after satisfying such counter- 
demand." 

In Eddyv. Smith, 13 Wend. 488, it is said that the same principle 
which allows the plaintiff in an action of assumpsit to recover what 
ex aquo et hono he is entitled to, opérâtes in f avor of the défendant 
when called upon to pay the money. . If he. can show tbe better 
equity, be will be permitted to retain it. This was a case where 
the purchaser of an equity of rédemption demanded from a mort- 
gagee the surplus remaining in his hands after satisfying the mort- 
gage and the» expenses of a saley and the mortgagee showed that 
subséquent to the mortgage he obtained a judgment against the 
mortgageor, which was a lien upon the land, at the time of the tràns- 
f er of the equity of rédemption, to an amount equal to the surplus ; 
and it was held, in an action ot assumpsit by the purchaser against 
the mortgagee, that he was not entitled to recover such surplus. See, 
also, Moses v. Macferlan, 2 Burr. 1010. 

We do not dispute plaintiff's contention that a policy of Insurance 
is a Personal contract; that a mortgageor and a mortgagee, or otbér 
owner and lienholder, hâve separate insurable interests, and that the 
right of subrogation does not exist as between them. If the mort- 
gageor insures the mortgaged property in his own name and it is 
burned, the money belongs to him and not to the mortgagee, though 
the latter may thereby lose his whole debt. Leading cases upon this 
point are: Coluinbian Ins. Co. v. Lawrence, 10 Pet. 507; Carpenter 
v. Provident Washington Ins. Co. 16 Pet. 495, — in which it was held 
that the mortgagee had no claim to the benefit of a policy of Insur- 
ance underwritten for the mortgageor. 

McDmald v. Adin'r of Black, 20 Ohio, 185, was a case where a 
policy effected by a mortgageor contained the words "for whom it 
may concern," but it was held that the mortgagee could not claim 
the benefit of insurance if at the time the mortgage had not become 
absolu te at law by failure to pay the money. 

In Plympton v. Ins. Co. 43 Vt. 497, a person having acquired title 

by levy of an exécution upon premises insured by the exécution debtor, 

- was held not entitled to the proceeds of the policy in case of loss by 
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fire. I had occasion to apply the same prîncîple to à case where the 
owuer of a vessel, injured by collision, sought to recover from the 
owners of the vessel in fault, which had been sunk by the collision, 
the amount of certain policies of insurance underwritten upon her. 
The Peshtigo, 9 Cent. Law J. 285. On examining the law in this 
case I beeame entirely satisfied-^that libelant's lien upon the vessel 
for his damages did not attach to her policies of însarance, for the 
reason that the policies were written for the beneiit 6f the owners and 
not for that of the creditors of the vessel. 

A moment's considération, however, will show there is but a slight. 
analogy betweeh thèse casés and the one under considération. Hère 
the policies were originally 7nadé payable to the défendant for its secu- 
rity, and until its debt was actually paid défendant had a right to the 
proceeds of the policy. Had ihe property burned before sale upon 
exécution, the amount realized from the policies would havebelonged 
to the défendant, by virtue of.their assignment to him. He ought 
not to be placed in a worsé position beeause his title had been 
changed from that of a creditor to that of a,purchaBer upon exécu- 
tion, with a right of rédemption reserved to the debtor. It is true 
that the purchase of the property upon exécution was a liechnical ex- 
tinguishment of the debt, or, rather, a satisfaction of the exécution 
which represented it, but it was so only upon the theory that the 
défendant beeame thereby the owner of the property, or a lienholder 
to the amount of its purchase money. It bas always been held that 
if a sheriff levy upon and'sell lands not belonging to the exécution 
debtor, the court will require the money s to be refunded, the return 
of the sheriff corrected, and a new exécution to be issued for the un- 
paid portion of the judgment. Adims v. Parmeter, 5 Cow. 280; 
Tudor V. Taylor, 26 Vt. 444; Warner v. Helme, 1 Gilman, 220; 
Zeigler v. McCormick, 14 Eeporter, 440. If in this case the loss had 
occurred before the sale, défendant would bave recovered the amount 
of the policies as payée thereof, and would hâve bid just so much 
less for the property as was represented by the amount so recovered; 
but as the mill was burned after the sale, défendant was entitled to 
the money as the payée of the policy, and the plaintiff was entitled 
to a crédit of this amount upon the amount of the bid, in case he saw 
fit to redeem. A différent rule would work a manifest injustice, and 
hold out a strong inducement to the destruction of the property. It 
would, in short, take $4,500, the amount of the policies, from the 
defendant's vaults, and put it into the plaintiff 's pocket; in other 
v.l3,no.l3— 46 
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words, plaintiff wouldhave paid bis debt, and rôoovered back tbe 
money used in paying it. 

The case of Miekles v. Rochester City Bank, 11 Paige, 119, is in 
point. It was held in this case tbat where a judgment creditor of a 
corporation insured its real estate in tho joint names of himself and tbe 
corporation, and tbe property was -afterwards sold under bis judg- 
ment and bid in by him, and after sucb sale tbe property was par- 
tially destroyed by fire, and tbe property was not redeemed from tbe 
sale, be was entitled to tbe money received from tbe insurance Com- 
pany on account of sucb loss. 

It seems to me entirely clear tbat tbe plaintiff bas no right to tbe 
money sougbt to be recovered. Tbe motion must tberef ore be denied. 



The Railboad Tax Cases. 
CouNTY op San Mateo ». Bocthebn Paoipio R. Co. 

(Oircuit Court, D. Oalifornia. September 25, 1882.) 

1. CONSTITUTIOUAL IiAWS— BquAL PROTECTION OF THB LaWS— TArATIOIf. 

The fourteenth amendmeat of the constitution, in declaring that no state 
Bhall deny to any person \rithin its jurisdiction the " eç[ual protection of the 
laws," imposes a limitation upon the exercise of ail the powers of the state 
which can touch the individual or his property, including atnong them that of 
taxation. 

2. Samob— B^RDKNS TO BB EquALLT Imposbd— Unequal Taxation Inhibitb». 

The "equal protection of the lawa" to any one impliea not only that he has 
a right to resort, on the same terms with others, to the courts of the country 
for the security of his person and property, the prévention and redress of 
wrongs, and the enforcement of contracts, but also that he is exempt from any 
greater burdens or charges than such as are equally imposed upon ail others 
under like circumstances. This equal protection forbids unequal exactions of 
an/ kind, and among them that of unequal taxation. 

3. 8amg — UNiFORMiTy IN Taxation — Rulb of, Construed. 

Dniformity in taxation requires uniformity in tlie mode of assessment as well 
as in the rate of percentage charged. 
1 8ame — RuIjB Applibs to Abtificial as well as Natural Peksonb. 

By the thirttenth article of the constitution of California, "a mortgage, deed of 
trust, con tract, or other obligation by which a debt is secured, is treated, for the 
purposes of assessment and taxation, as an interest in the property affected there- 
by;" and, "except as to railroad and other quasi public corporations," the value 
of the property aCected, lésa the value of the security, is to be assessed and taxed 
to its owner, and the value of the security is to be assessed and taxed to itâ 
holder. Section 4. But by the same article " the franchise, road-way, road-bed, 
rails, and rolling stock of ail railroads operaled la moie than one county " are 
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' to be asscssed at their actual value, and apportioned to the countiea, cities, and 
districts in which tlie roads are located, in proportion to the number of miles 
of railway laid therein, no déduction f rom this value being allowed for any 
mortgages on the property. HM, that in the différent modes thus prescribed 
of assessing the value of the property of natural persons and the property of 
railroad corporations as the basis of taxation, there is a departure from the rule 
of equalily and uniformity. 

5. SAMB— CORPOBATIONS — As PBRSONS— RiGHTS UNDBB FOCRTEENTH AMEND- 

AIENT. 

Private corporations are persons, within the meaning of the flrst section of 
the fourteenth amendmeat, and are entîtled, so far as their property is con- 
cerned, to the cqual protection of the laws. 

6. SAME— CONFLICT OF LaW— CoNSTlTUTIONAL GdARAKTT. 

Neither the constitution nor the laws of California relating to the assessment 
of railroads operated in more than one county provide for notice to the owner, 
or an opportunity for him to be heard at any stage of the proceeding. In this 
respect both conflict with the guai-anty that no one shall be deprived of his 
property without due process of law. 

7. Bame— Protection of Property Rtghts— Due Pboobss of Law. 

Whatever the character of the proceeding by which one is deprived of his 
property, whether judicial or administrative, and whetherit takesthe property 
directly, or créâtes a charge or liability which may be the basis of taking it, the 
law directing the proceeding must provide for some kind of notice, and otfer to 
the owner au opportunity t<v be heard, or the proceeding will want the essential 
ingrédient of due process of law. 

8. Same— Revenu? and Taxation— State Constitution— Construction. 

The provisions of article 13 of the constitution of California, treating of 
revenue and taxation, are not conditions upon the continued ozistcnue of rail- 
road corporations. 

9. Same — Corporation— Protection of Property Goarantibd. 

The State possesses no power to withdraw corporations from the guaranties 
of the fédéral constitution. Whatever property a corporation lawfuUy ac- 
quires is held under the same guaranties which protect the property of natual 
persons from spoliation. 

10. Same— ^TATE Power ovbr Corporations — Vbstbd Rights. 

Under the reserved power to amend, alter, or repeal the laws under which 
private corporations are formed, tlie state cannot exercise a control over the 
property of a corporation , exccpt such as may be exercised through control over 
its franchise, and over like property of natural persons engaged in similar busi- 
ness. It cannot divest property or rights which hâve become vested. 

11. State Statutb— Passage of Bills — Judicial Inquirt. 

The constitution of California (Section 15, art. 4) provides that " on the final 
passage of ail bills they shall be read at length, and the vote shall be by yeas and 
nays upon each bill separately, and shall be entered on the Journal ; and no biM 
shall become a law without the concurrence of a majority of the members 
elected to each house." Dnder this provision the court, to inform itself, will 
look to the journals of the législature, and if it appear therefrom that the bill did 
not pass by the constitutional majority, then it will not be regarded as a law. 
Sawïeh, J. 

12. Bambi— Journals op Législature as Evidence. 

The journals' of the législature show that the act of March 14, 1881, men- 
tioned in the opinion, never bccame a law. Sawïeu, J. 
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This was an action commènced by the couuty of San Mateo, of Cal- 
ifornia, under the provisions of an aot of the state of 1880, (St. 1880, 
p. 136,) for the recovery of state and county taxes elaimed to be due 
from the défendant to the plaintif for the fiscal year 1SS1-1S82. 
ïhe eomplaint is in the form prescribed by the statute. The amended 
answer contains a gênerai déniai of every allégation of the eom- 
plaint, and sets up spécial matters as a défense. With this gênerai 
déniai the court does not deal ; it deals only with the spécial mat- 
ters pleaded, it having been agreed by oounsel that if they constitute 
a défense to the action judgment final shall be entered for the défend- 
ant, otherwise for the plaintiS. 

The rnaterial averments of the answer in this respect are that the 
défendant is a corporation existing under the laws of the United 
States and of the state of CaJiforaia, having its principal place of 
business in the oity and county of San Francisco ; that it was organized 
in the year 1878 under an act of the législature of the state entitled 
"An act to provide for the incorporation of railroad companies, the 
management of the affairs thereof, and other matters relating thereto," 
approved May 30, 1861; that the term of its existence was to be 
50 ycars from the date of its organization; that it is still in existence 
under said laws, except in so far as its existence and chara;cter are 
affected by the fédéral enaotments referred to and made part of the 
answer; that many of its stockholders and members now are and 
ever hâve been eitizens of the United States, résidents of the state of 
California, while many other stockholders and members are eitizens 
of the United States, and résidents of states other than the state of 
California ; that it constructed a line of railroad known as the South- 
ern Pacific Eailroad, which commenf'es at the city of San Francis- 
co, and extends in a southerly direction to connect with the Texas 
& Pacific Eailroad, and the Atlantic & Pacific Eailroad, both of which 
are chartered by act of congress; that prior to the first day of Jan- 
uary, 1881, it was indebted to divers persons, eitizens of the United 
States,, many of them ci|iizens and résidents of the state of California, 
in large sums of money, which were advanced for, and used in the 
construction and equipment of, the defendant's railroad; that to 
secure the pàyinent of such indebtedness the Company, prior to the 
first day of January, 1,881, execnted and deliver^d a mortgage upon 
its railroad, rolling stock, appurtenanees, and. franchise, and upon 
divers tracts of land belonging to it, and situated in différent parts of 
the state; that the indebtedness so secuied exceeds $3,000 per mile, 
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and is still subsisting, secured as aforesaid, no part thereof having 
been paid except its accruing iaterest. 

It is furtiier averred that the assessment, according to wbich the 
taxes claimed were levied, was made on the second day of May, 1881, 
by the board of equalization of the state of Califomia ; that the board 
assessed against the défendant the whole of its railroad property, and 
failed to deduct from its value the mortgage given thereupon to se- 
cure said indebtedness; that the assessment was made without notice 
to the défendant, and that neither the constitution nor the laws of 
the state of Califomia provided in respect to such assessment an op- 
portunity of time, place, or tribunal for the défendant to be heard, 
or for any notice to the défendant before its liability was fixed; that 
ail owners of railroad property situated in said state, and operated in 
more than one county, as is the property of the défendant, are denied 
any protection from the laws of Califomia, which require with respect 
to other property that notice of its assessment shaU be given to the 
owners; which require that before its liability shall be fixed an 
opportunity to be heard shall be afforded to them; which give to 
them an appeal from the assessor to a board of equalization; which 
require the assessment to be made in the counties in which the prop- 
erty is situated, and prevent its being made in localities distant from 
the situs of the property; and which allow déductions from its val- 
nation for indebtedness secùred by mortgage. 

It is further averred that at and before and ever since the adop- 
tion of thé constitution of Califomia now in force, there were and 
bave been existing, under the laws of said state, corporations of 
various kinds, formed for the purpose of, and actually opèrating and- 
doing business, and holding and using property in more than one^ 
county in the state; that at ail said times thèrè were, and there are 
now, divers natural persons, résidents of sàid state, opèrating prop-* 
erty in more than one county; that at ail of said times there were, 
,and now are, railroads owned by côrporatioûs formed under the gen-' 
eral laws of said state which are operated only in one county; that* 
by the provisions of section 10, art. 13, ôf 'the 'state constitution per- 
sons opèrating railroads in more than onô cOunty in the state bave 
baari siÉgled ont from other persons op'erâtîhg property iû more than 
orie county in the state, and denied tlie right conimon to ail other 
personffto'apply for relief from overvaluation of théir property by 
tbe assesBôr- to- local boardsof equalization, and denied the righ^s and 
privilèges accorded by law to ail other përfiOnsitt ■that resjfejyti' : ' 
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It is fùrther averred that the franchise of défendant is held, and its 
corporate powers exercised, under authority of the government of the 
United States; that by the several aets of congress set out in the 
answer the défendant was selected by the goyemment of the United 
States as a means and instrument of that government to construct 
the railroad in question, and to keep and maintain the same in repair, 
to the end that the government of the United States might, when 
occasion required, use the same for the transportation of its armies, 
military stores, and mails, and for sueh other purposes as said gov- 
ernment, in the exercises of its powers, might désire to use the same : 
that the government of the United States has never given to the state 
of California the right to lay any tax on the franchise, existence, or 
opération of défendant ; that such a tax would hinder and impede the 
lawful opérations of the government of the United States, and would 
hinder, delay, and prevent the défendant from performing the obliga- 
tion imposed upon it by said act of congress, and would whoUy nullify 
and prevent the enforcement of the same; and that in the assessment, 
which constitutes the basis of plaintiff's action, the valuation of the 
franchise of the défendant — its right to exist — is so blended with the 
valua,tions aflSxed to theroad-way, road-bed, rails, and rolling stock, 
that it can neither be distinguished nor separated from them. 

Upon the matters thus averred, it was alleged and claimed by the 
défendant that in the assessment of its property, according to which 
the taxes in suit were levied, an unlawful and unjust discrimination 
was made between its property and the property of individuals to its 
disadvantage, in that it was not allowed any déduction from the valua- 
tion of its property for the mortgage thereon, which is allowed for 
mortgages in the assessment of property of individuals; and that the 
Company was thus subjected to an unequal share of the public bur- 
dens; and that, as this discrimination was made in pursuance of pro- 
visions of the constitution of the state, the company was denied the 
equal protection of the laws guarantied by the fourteenth amendment 
of the fédéral constitution. 

It was further alleged and claimed by the défendant that the assess- 
ment of its property was illégal and void, because made in pursu- 
ance of the provisions of the state constitution, which gave no notice 
to the défendant, and afforded it no opportunity to be beard respect- 
ing the value of its prpperty, or for the correction of any errors of the 
state board, thus depriving it of its property without due process of 
law guarajutied by that amendment. 
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It was also averred and claimed that tbe franchise of the défend- 
ant was exempt from state taxation, the défendant having been, 
selected by the government of the United States as a means and in- 
strument to eonstruct tbe road, and to keep tbe same in repair, for 
tbe transportation of tbe troops, military stores, and mails of tbe 
United States, and for such other purposes as the government, in the 
exercise of its powers, migbt désire. 

Tbe case was argued before Mr. Justice Field and Judge Sawyer, 
tbe argument commencing on the twenty-first day of August, 1882, 
and closing on tbe 29tb. The opinions were read in the circuit court 
on September 25, 1882. 

A. L. Rhodes, A. L. Ilart, Atty. Gen., and Toiles and Ware, Dist. 
Attys., for plaintiff. 

CreedHaymond, J. Norton Pomcroy, T. I. Bergîn, and T. B. Bishop, 
for défendants. 

FiELD, Justice. This action is brought to recover of the Southern 
Pacific Eailroad Company, a corporation formed under tbe laws of 
California, certain state and county taxes levied upon its property for 
the fiscal year of 1881 and 1882, alleged to be due to the plaintiff, 
witb 5 per cent, added for their non-payment, and interest. It was 
commenced in one of tbe superior courts of the state, and, on appli- 
cation of the défendant, wasremoved to this court. 

The railroad company, besides a gênerai déniai of the allégations 
of the complaint, sets up as a spécial answer to the action that in 
the assessment of its property, according to which the taxes claimed 
were levied, an unlavifful and unjust discrimination was made between 
its property and the property of individuals, to its disadvantage, sub- 
jecting it to an unequal share of the public burdens, and that it was 
not afforded an opportunity of being beard respecting the assessment, 
and that such discrimination was made and proceeding had under 
the provisions of tbe constitution of California, adopted in 1879, 
which in that respect are in conflict witb the fourteentb amendment 
of the constitution of tbe United States. 

By the constitution of California, ail property in tbeiistate, not 
exempt under tbe laws of the United States, is, witb certain excep- 
tions, to be taxed in proportion to its value, to be ascertained as pre- 
scribed by law; but in tbe ascertainment of its value as a basis for 
taxation, a distinction is made between the property owned by indi- 
viduals and that owned by railroad corporations. By the tbirteenth 
article, "a mortgage, deed of trust, or other obligation by which a 
debt is aecured, is treated, for the purposes of assessment and: taSar 
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tion, "as an interest in the property affected thereby," and, "except as 

to railroad and other quasi public corporations," the value of the 
pi'operty affected, legs the value of the security, is to be assessed and 
taxed to its owner, and the value of the security is to be assessed and 
taxed to its holder. Section 4. But by the saine article "the fran- 
chise, road-way, road-bed, rails, and roUing stock of ail railroads 
operated in more than one county" are to be assessed at their actaal 
value, and apportioned to the counties, cities, and districts in which 
the roads are located in proportion to the number of miles of rail- 
T^ay laid therein. No déduction from this value is allowed for any 
mortgages on the property. 

By the constitution there is also a différent System of assessment 
provided for "the franchise, road-way, road-bed, rails, and roUing 
stock" of railroads operated in more than one county from that pro- 
vided for other property. The assessment of other property is to be 
made in the county, city, or district in which it is situated in the 
manner prescribed by law; and the supervisors of each county con- 
stitute a bôard of equalization of the taxable property of the county, 
and must act upon prescribed rules of notice to its owners. A state 
board of equalization is also created to equalize the valuation of the 
taxable property of the several counties, so that equality may be pre- 
served between the tax-payers of the différent localities, and its action 
in this respect must likewise be upon prescribed niles of notice. 

The assessment of the franchise, road-way, road-bed, rails, and 
rolling stock of railroads operated in more than one county in the 
state is to be made by this state board. And in makiug it, the board 
is not required to give any notice to the owners, nor is any provision 
made for affording ^them an opportunity to be heard respecting the 
valuation of their property. The tenth section of the article which 
conféra this power of assessment bas been held by the suprême court 
of the state to be self-executing, requiring no législation for its 
enforcement. 

The défendant, as already stated, is a corporation formed undcr 
the laws of the state, and opérâtes a railroad through several coun- 
ties. The entire length of its road in the state is a little over 711 
miles, of which twenty-five miles and one-tenth of a mile pass through 
the county of San Mateo. Its principal place of business is at San 
Francisco. Its stockholders are, and always hâve been, citizens of 
the United States, some of whom are résidents of this state, and some 
of other states. Previously to January 1, 1881, it was indebted to 
différent citizens of the United States, manj of them résidents of this 
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state, in large sums, advanced toconstruct and equîp the road; and 
to secure this indebtedness it executed, prior to that date, a mort- 
gage upon its road, its franchise, and its roUing stock and appar- 
tenances, and also upon a large number of tracts of land situated in 
différent counties. The indebtedness secured exceeds $3,000 a mile 
of the road, no part of which, except the accruing interest, has been 
paid; the wbole remains a valid and subsisting obligation of the 
Company. 

In the fiscal year of 1881 and 1882, the state board of equalization 
assessed the franchise, road-way, road-bed, rails, and rolling stock of 
the défendant at $11,739,915, — that is, at the rate of $16,500 per 
mile, — and apportioned to the county of San Mateo $414,150. Upon 
the amount thus apportioned the taxes were levied for which the 
présent action is brought. In the assessment no déduction was 
allowed for the mortgage, but the property was assessed at its entire 
value independently of the mortgage. Nor was any notice given to 
the Company by the board of its action, nor was any opportunity 
allowed the company to be heard respecting the assessment. Thèse 
facts are admitted by the demurrer, and the validity of the défense 
resta upon the application of the law to them. 

The railroad company conteuds that the taxes are invalid and 
void on two grounds : 

(1) Because the assessment, according to which they were levied, was made 
in pursuance of the discriminatihg provisions of the state constitution, in the 
enforcement of which the company was not allowed any déduction from the 
valuation of its property for the mortgage thereon, and was thus subjected 
to an unjust proportion of the public burdens, and denied the equal protec- 
tion of the laws guarantied by the fourteenth amendment of the fédéral 
constitution; and (2) because the assessment was made in pui'suanee of pro- 
visions of the state constitution, which gave no notice to the company, and 
afforded it no opportunity to be heard respecting the value of the property, 
or for the correction of any errors of the board, thus depriving it of its prop- 
erty without due process of law guarantied by that amendment. 

The plaintiff, on the other hand, contends : 

(1) That the power of taxation possessed by the state is unlimited, except by 
the constitution of the United States, and that its exercise cannot be assailed in a 
fédéral court, either for the hardship or injustice of the tax levied; (2) that the 
classiflcjition of property for taxation, and the apportionment of taxes ac- 
cording to such classilication, are not forbidden by the constitution of the 
United States, and that within this principle the taxes on the property of 
the railroad company were lawfully imposed; (3) that the fourteenth 
amendment of the constitution of the United States was adopted to pro- 
tect the newly-made citizens of the Aftican race in their freedom, and 
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shouM not be extended beyond that purpose; (4) that corporations are not 
persons within the meaning of that amendmenl ; (5) that the statute fixing 
the sessions of the state board of equalization, and requiring a statement in 
writing from the défendant of the amount and value of its property, aflorded 
ail the notice, and hearing essential to the validity of the assessment made ; 
and (6) that the provisions of article 13 of the constitution, as to the taxation 
Of railroad property, are to be treated as conditions upon the continued ex- 
istence of railroad corporations. 

We do not state the positions of the several counsel who argued 
the case in their précise language, for they were presented in various 
forms, but we give their substance and purport. 

The questions thus presented for our détermination are of the 
greatest magnitude and importance. The answer to them concerns 
not rnerely the railroad corporations of this state, but ail corporations 
other than municipal within the United States. It is of the highest 
interest to them ail to know whether their property is subject to the 
same rules of assessment and taxation to which the property of indi- 
viduals is subject, or whether it can be separated and distinguished 
from that of individuals and made liahle to such différent burdens in 
the way of taxation as the state may ohoose to impose, The ques- 
tions hâve been argued with great ability and learning by distin- 
guished counsel on both sides, and they bave reeeived from the court 
the most patient and thoughtful examination. Lndeed, their exami- 
nation has been accompanied with a painful anxiety to reach a right 
conclusion, aware as the court is of the opinion prevailing through- 
out the community that the railroad corporations of the state, by 
means of their great wealth and the numbers in their employ, hâve 
become 80 powerful as to be disturbing influences in the administra- 
tion of the laws; an opinion which will be materially strengthened 
by a décision temporarily relieving any one of them from its just 
proportion of the public burdens. That considération, however, can- 
not be allowed to affect the judgment of the court. Whatever aots 
may be imputed justly or unjustly to the corporations, they are enti- 
tled when they enter the tribunals of the nation to hâve the same 
justice meted out to them which is meted out to the humblest citi- 
zen. There cannot be one law for them and another law for others. 

It is undoubtedly true that the power of taxation possessed by the 
state may be exercised upon any subject within her jurisdiction, and 
to any extent not prohibited by the constitution of the United States. 
As stated by the suprême court: "It may touch property in every 
shape, — in its natural condition, in its manufactured form, and in its 
various transmutations. And the amount of the taxation may be de- 
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termined by the value of the property, or its use, or îts capa^city, or 
its productiveuess. It may touch business iu the almost infinité 
forma in which it is conducted, — in professions, in commerce, in man- 
ufactures, and in tranaportation. Unless restrained by provisions of 
the fédéral constitution, the power of the state as to the mode, form, 
and estent of taxation is unlimited where the subjects to which it 
applies are within her juriadiction." State Ta» on Foreign-keld 
Bonds, 15 Wall. 319. 

It is also undoubtedly true that the hardship and injustice of a tax 
levied by the state, considered with référence to its amount, are not 
subjects of fédéral cognizance. Whether a tax opon property, sub- 
ject to taxation, be 1 per cent, of its value, or 10 per cent., or 20, 
or more, is a mère matter of state discrétion ; a question of policy 
and not of power. So we often find in the reports language to the 
effect that the state's power of taxation is without limitation ; lan- 
guage which may be correct when applied to the spécial facts of the 
cases in which it is used, but which should always be read with a 
réservation that the exercise of the power does not conflict with any 
of the inhibitions of the fédéral constitution. 

There are in the very nature of the fédéral government, and the 
powers with which it is clothed, many prohibitions upon the taxing 
power of the states. Within the sphère of its action that government 
is suprême, and no impediment to the free and fuU exercise of its 
power is permisaible. The state cannot, therefore, place any restric- 
tions upon the agencies of the fédéral government; otherwise it 
might embarrass and even defeat the opérations of that government. 
It was long ago said by Chief Justice Marshall that the power to tax 
involves the power to destroy; and that there would be a manifest 
répugnance in allowing one government to control the oonstitutional 
measures of another government in respect to which the latter is de- 
clared to be suprême. When, therefore, congress had created a bank 
of the United States as an agency in the management of the finances 
of the government, it was held that the states were inhibited from 
taxing the institution. 

"If the states," said that great judge, " may tax one instrument employed 
by the government in the exécution of its powers, they may tax any and every 
other instrument. They may tax the mail; they may tax the mint ; they may 
tax the papers of the custom-house ; they may tax judicial process; they may 
tax ail the means employed by the government to an excess which would 
defeat ail the ends of government. This was not intended by the American 
people. They did not design to make their government dépendent on the 
states." MoCullough v. Maryland, 4 Wheat. 432. 
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For like reasons the public securities of the United States are 
exempt from taxation by the states, except so far as such taxation is 
permitted by congress. A tax imposed by the city of Charleston upon 
ail Personal estate in its limits, including among other things stock 
of the United States, was therefore adjudged to be invalid. The 
court said that the tax was upon a contract between the govermnent 
and individuals, and therefore operated directly upon the power to 
borrow money on the crédit of the United States; that if theright to 
impose it existed witb the states, it was â right which in its nature 
acknowledged no limits, and might be exercised to an extent which 
would seriously embarrass the government. Its existence was there- 
fore held inconsistent with the supremacy of the government in the 
exercise of its granted powers. Weston v. Charleston, 2 Pet. 449. 

Other illustrations might be given of implied inhibitions of the féd- 
éral constitution to taxation by the states. The powers of the gênerai 
government cannot be interfered with, or their exercise embarrassed 
in any respect, by such taxation; as has often been held with référ- 
ence to attempted taxation on gooda imported, while retaining the 
character of imports in unbroken packages, and on goods in transit 
from one state to another. The power toregulate commerce, foreign 
and interstate, cannot be thus trarameled by state action. Brown v. 
Maryland, 12 Wheat. 434; Welton v. State, 100 U. S. 275; Wehber 
V. Virginia, 103 U. 8. 344. 

So in regard to the express prohibitions upon the states contained in 
the fédéral constitution ; they apply éq ually té taxiation and to any other 
action of the state. They cannot be evaded under the plea that the 
state possesses the unrestricted power to tax. Whére, for example, 
a state has stipulatéd for a valid considération to exempt certain 
property from taxation, as it has been repeatedly held that it may 
do, the stipulation cannot subsequently be withdrawn, and the prop- 
erty subjeeted to taxation. The provision which secures thô inviola- 
bility of contracts against state législation stands as a perpétuai 
interdict against the imposition of the charge. It is to no purpose 
in such case to speak of the power of taxation as an attribute of state 
sovereignty wWch cannot be surrendered; that sovereignty, whatever 
its extent, must be exerted in subordination to the prohibition of the 
constitution, which is the suprême law of the land. Many of the 
attributes of sovereignty which the states would possess if independ- 
ent political communities, hâve been in like manner surrendered to 
the fédéral government, such as the power to déclare war, to make 
peace, to enter into treaties of alliance, and to regulate commerce 
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wïth foreign nations. The question in ail cases presented to a fédéral 
court, where complaint is made of a tax levied by the states, ia 
wiiether there is any inhibition, express or implied, in the constitu- 
tion of the United States upon the imposition of the tax. If there be, 
it is the duty of the court to enforce the inhibition, it matters not 
whom its décision may affect, nor how great and irresponsible the 
power of the state may be independently of such prohibition. 

The fourteenth amendment to the constitution, in declaring that no 
state shall deny to any person within its jurisdiction the equal pro- 
tection of the laws, imposes a limitation upon the exercise of ail the 
powers of the state •vphi'ch can touch the individual or his property, 
including among them that of taxation. Whatever the state may do, 
it cannot deprive any one within its jurisdiction of the equal protection 
of the laws. And by equal protection of the laws is meant equal 
security under them to every one on similar terms, — in bis life, his lib- 
erty, his property, and in the pursuit of happiness. It nOt only 
implies the right of each to resort, on the same terms with others, 
to the courts of the country for the security of his person and prop- 
erty, the prévention and redress of wrongs and the enforcement of con- 
tractSjbut also his exemptionfrom any greater burdens or charges than 
Buch as are equally imposed upon ail others under like circumstances. 

Unequal exactions in every form, or under any pretense, are abso- 
lutely forbidden; and of course unequal taxation, for it is in that form 
that oppressive burdens are usually laid. It is not possible to con- 
oéive of equal protection under any system of laws where arbitrary 
and unequal taxation is permissible ; where différent persohs may be 
taxed on their property of the same kind, similarly situated, at différ- 
ent rates ; where, for instance, one may be taxed at 1 per cent, on the 
value of his property, another at 2 or 5 per cent., or where one may 
be thus taxed aceording to his color, because he is white, or black, 
or brown, or yellow, or aceording to any other rule than that of a 
fixed rate proportionate to the value of his property. 

In the constitution of several states a provision is found requir- 
ing "equality and uniformity" in the taxation of property, and this 
is held to mean that taxes must be levied aceording to some fixed rate 
or rule of apportionment, so that ail persons shall pay the like 
amount upon similar kinds of property of the same value. As it 
seemed to one of the judges of the suprême court of Michigan: 

"To compel individuals to contribute nioney or property to thé use of th« 
public without référence to any çommon ratio, and without requiringthe sum 
paid by one pièce or kind Of property, or byonè person, to bear any relation 
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whatever to thaï paîd by another, is to levy a forced contribution, not a ta;3c, 
duty, or impost, within the sensé of thèse terms as applied to the exercise of 
powers by any enlightened or responsible government." Woodbridge v. City 
of Détroit, 8 Mich. 301; Burroughs, Taxation, c. 5. 

Absolute equality and uniformity may not be attainable in prac- 
tice, but an approximation to them ia possible, and any plain depart- 
ure from the rule will defeat the tax. 

What is called for under a constitutional provision requiring equal- 
ity and uniformity in the taxation of property must be equally called 
for by the fourteenth amendment. The forced contribution from one 
whioh would follow taxation of his property without référence to a 
common ratio, would be inoonsistent with that equal protection which 
the amendment requirea the state to extend to every person within 
its jurisdiction. 

The application of the amendment to taxation bas been recognized 
by the législation of congress. Soon after the adoption of the con- 
stitutional amendment, abolishing slavery and involuntary servitude, 
measureswere'proposed togive practical freedom to the emancipated 
race, which resulted in the passage of the civil-rights act. This act 
gave citizenship to persons of that race, and then declared that citi- 
zens of the United States of every race and color, without regard to 
any previous condition of slavery or involuntary servitude, should 
hâve the same right in every state and territory to make and enforce 
contraets, to sue, be parties, and give évidence, to inherit, purchase, 
lease, sell, own, and convey real and personal property, and to the full 
and equal benefit of ail laws and proceedings for the security of per- 
son and property, as is enjoyed by white citizens, and should be sub- 
ject to like punishments, pains, and penalties, and to none other. 
After the adoption of the fourteenth amendment, congress re-enacted 
this act, and to the clause that ail persons within the jurisdiction of 
the United States should enjoy the same rights as white citizens, and 
be subject only to like punishments, pains, and penalties, it added, 
and subject only to like "taxes, licenses, and exactions of every kind, 
and to no other." Eev. S*. § 1977. 

The adjudications as to the meaning of the rule of equality and 
uniformity to be observed in taxation, may, therefore, be properly 
referred to in construing the requirement of the fourteenth amend- 
ment, when it is invoked with respect to burdens imposed by taxa- 
tion. In Lexington v. McQuîUan's Heirs the suprême court of 
Kentucky said that the législature of the state had no constitutional 
authority to exact from one citizen the entire revenue of the oommon- 
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wealth; and though the distinction between eonstîtutional taxation 
and the taking of private property for public use by législation might 
not be definable with perfect précision, the court was clearly of the 
opinion that whenever the property of a citizen was takén from him 
by the sovereign will and appropriated without his consent to the 
benéfit of the public, the exaction could not be considered a tax un- 
less fiimilar contributions were made by the public itself, or ratber 
exacted by the same public. will from such constituent members of 
the same community as own the same kind of property; and that, 
though there may be a discrimination in the subjects of taxation, 
still persons of the same class, and property of the same kind, must 
generally be subjected alike to the same common bilrden. $ Dana, 
(Ky.)513. 

In State v. Townskip of Readington the suprême court of Kew Jer- 
sey said : 

«• Taxation opérâtes upon a community, or a class in a community, accordlng 
to some rule of apportionment. Wiien tlie amount levied upon individuals 
is determined witbout regard to the amount or value exacted from any other 
individual or classes of individuals, the power exercised is not that of tax- 
ation, but of eminent domain. A tax upon the persons or property of A., B., 
and C. individually, whether designated by name or in any other way, whiclj 
is in excess of an equal apportionment among the persons, or property of the 
class of persons or kind of property subject tothe taxation, is, to the extent 
of such excess, the taking of private property for a public use without com- 
pensation. The process Is one of confiscation, and not of taxation." 36 N, 
J. Law, 70. 

As the foundation of ail just and equal taxation is the assessment of 
the property taxed, — that is, the ascertainment of its value, — in order 
that the tax may be levied according to some ratio to the value, 
uniformity of taxation necessarily requires uniformity in the mode of 
assessment as well as in the rate of taxation; or, to quote the language 
of the suprême court of Ohio expressing the same thought: "Uni- 
formity in taxing implies equality in the burden of taxation, and 
this equality of burden cannot exist without uniformity in the mode 
of assessment as well as in the rate of taxation." Exchange Bank of 
Columbus v. Hines, 3 Ohio St. 1. 

If we now look atthe scheme of taxation prescribed by the consti- 
tution of California for the property of railroad companies, we shall 
perçoive a flagrant departure from the rule of equality and uni- 
formity so essential to equality in the distribution of the burdeus 
of government. Whenever an individual holds property incuiri- 
bered with a mortgage he is assessed at its value, after deducifing 
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from it thie amouht of the mortgage. If a railroad company hoUa 
property subject to a mortgage, it is assessed at its full value, with- 
out any déduction for the mortgage ; that ia, as though the property 
■were unincumbered. The inequality and discriminating charaeter of 
the procédure will be apparent by an illustration given by coun- 
sel. Suppose a private person owns a farm which ia valued at 
$1-00,000, and is iucumbered with a mortgage amounting to $80,000 ; 
he is, in that case, assessed at $20,000; if the rate of taxation be 2 
per cent, he would pay $400 taxes. If a railroad corporation owns 
an adjoining tract worth $100,000, which is also incumbered by a 
mortgage for $80,000, it would be assessed for $100,000, and be re- 
quired to pay $2,000 taxes, or five times as much as the private per- 
son. There is hère a discrimination too palpable and gross to be 
qaestioned, and such is the nature of the discrimination made against 
the Southern Pacific Eailroad Company in the taxation of its prop- 
erty. Nothing can be olearer than that the rule of equality and uni- 
formity is thus entirely disregarded. 

The case of People v. Weaver, 100 U. S. 539, decided by the su- 
prême court, respecting the taxation of shares of the national banks, 
may be cited in this connection. Without the permission of con- 
gress, the shares of thèse banks could not be taxed by the states. 
Congress gave the permission on condition that the taxation should 
not be at a greater rate than is assessed on other moneyed capital in 
the hands of individual citizens of the state, and that the shares 
owned by non-residents of the state should be taxed at the place 
where the bank is located. Eev. St. § 5219. In the case cited the 
court held, with regard to such taxation : 

(1) That the prohibition imposed by congress against discrimination had 
référence to the entire process of assessment, and includedthe val nation of the 
shares as well as the rate of percentage chaiged ; (2) that a statute of New 
York which established a mode of assessment by which such shares were 
valued higher in proportion to their real value than other moneyed capital, 
was in contiict with the prohibilion, although the same percentage on such 
valuation was levied; and (3) that a statute which permitted a party to 
deduct his debts from the valuation of his personal property, except so much 
as oonsisted of those shares, taxed the shares at a greater rate than other 
moneyed capitaL 

The assessment thus held to be a discrimination against the shares 
of national banks in the taxation System of New York is similar to 
what we hold to be a discrimination against the property of railroad 
corporations in the taxation System of California. 
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In the caae of the Evansville Bank v. Britton, decided at the last 
term of the suprême court, the doctrine of the WeaverCase was 
affirmed, and it was held that the taxation of shares in the national 
banks, under the revenue laws of Indiana. without permitting the 
shareholder to deduct from their assessed value the amount of his hona 
fide indebtedness, which was allowed in the case of other investments 
of moneyed capital, was a discrimination against the act of congress 
and illégal. 105 U. 8. 322. 

It is no answer to this discrimination to say that property in 
the state may be divided into classes, and différent rates pre- 
Bcribed for them. Undoubtedly property may be classified for pur- 
poses of taxation. Eeal property may be subjected to one rate of 
taxation ; personal property to another rate. Property in particular 
districts may be taxed for local purposes, while property elsewhere 
may be exempt. Taxation on business in the form of lioenses may 
also vary according to the calling or occupation licensed, and the 
extent of business transacted, but even then there must be uniformity 
of charges with respect to the same calling or occupation in the same 
locality. It is, however, only with the taxation of property that we 
are concerned in this case, and the whole object of classifying prop- 
erty is that each class may be subjected to a spécial rate of taxation. 
There is no différence in the rate prescribed by the law of the state 
for the property of railroad corporations, and the rate prescribed for 
the property of individuals. There is only one rate for ail property. 
There is, therefore, no case presented for the application of the doc- 
trine of classification. The discrimination complained of arises from 
the différent rule adopted in ascertaining the value of the property of 
railroad corporations as a basis for taxation, not from any différent 
rate of taxation when the value is established. In ail taxes upon 
property, whatever its form ornature, the property is taken as repre- 
senting a pecuniary value; as standing for so much money invested. 
The tax is the rate per centum of this pecuniary value. The value 
being ascertained, the law fixes the rate. The ground of complaint 
hère is that the law requires a higher value to be placed upon the 
defendant's property than upon the property of individuals similarly 
incumbered, or rather requires the assessor of the defendant's prop- 
erty, in estimating its value, to disregard and set aside certain élé- 
ments materially affecting its amount, which are to be couaidered in 
estimating the value of the property of individuals. It is not classi- 
fying property to make this distinction in determining its value. It 
V.13,no.l3— 47 
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is not olassifyîng property to provide that the properly of certain 
parties, which bas a mortgage upon it, shall be assessed at its value 
after deducting the mortgage; and that the property of other parties, 
also having a mortgage upon it, shall be taxed at its fuU value with- 
out any déduction. That is not providing for a différent rate of taxation 
for différent kinds of property, but for unequal taxation according to 
the character of the owner. 

Is the défendant, being a corporation, a person within the mean- 
ing of the fourt«enth amendment, eô as to be entitled, with respect to 
its property, to the equal protection of the laws ? The learned coun- 
sel of the plaintiff, and the attorney gênerai of the state, take the 
négative of this question, and assert with much earnestness that the 
amendment applies, and was intended to apply, only to the newly- 
made citizens of the Afrioan race, and should be limited to their 
protection. 

It is undoubtedly true that the amendment had itsorigin in a pur- 
pose to secure to thèse newly-made citizens the fuU enjoyment of 
their freedom. When the amendment abolishing slavery and invol- 
itary servitude was adopted, there were men in congress who believed 
that it was intended to make every one born within the United States 
a freeman, and as sueh to give to him the right to pursue his happi- 
ness, in the ordinary vocations of life, subject to no restraint except 
such as affects others, and to enjoy equally with them the fruits of his 
labor. They therefore proposed the eivil-rights bill, and secured its 
passage, the substantial provisions of which we bave stated. Not- 
withstanding this expression of the national législature as to the 
purpose of the amendment, the newly-made citizens were subjected 
in several of the states to varions disabilities and burdens, and cur- 
tailed of their rights to such an extent that their freedom became of 
little value. To quote f rom the opinion of Mr. Justice Miller, speak- 
ing for the court, in the Slaughter-house Cases : 

" They were in some states forbidden to appear in the towns In any other 
character than as rnenial servants. They were required to réside on and cul- 
tivate the soil without the right to purchase or own it. They were excluded 
f rom many occupations of gain and hire, and were not permitted to give testi- 
inony in the courts in any case where a white man was a party. It was said 
that their lives were at the mercy of bad men, either because the laws for 
their protection were inefïicient, or were not enforced." 16 Wall. 70. 

There was probably much exaggeration in what was reported of 
their treatment, but the statements made produced a profound im- 
pression upon congress. The validity of the civil-rights act was also 
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called in question, and in some instances was adjudged by state 
courts to be invalid. Eeports also prevailed that loyal men of the 
Bouth were treated with exceptional harshness, and that mou from 
the north seeking résidence there were met with marked hostilityand 
aversion. It ia not surprising that such was the fact, for notwith- 
standing the fiery courage and martial spirit of her people, their 
battalions had gone down before the forces of the Union. With the 
Sound of the tread of the viotorious army still ringing in their ears; 
with the désolations of war ail around them, and the sudden rupture 
of their social relations by the émancipation of their former slaves, — 
it would hâve beeu a miracle if bittemess towards their récent foes 
had not lingered in their hearts and been exhibited in their conduct. 
A proud and brave people feel more keenly than others the sting of 
defeat. Undoubtedly much misconception and f alsehood were mingled 
with the statements made respecting their action; nevertheless they 
led to the introduction into congress of the proposition for the four- 
teenth amendment. The discussion which foUowed, indicated that 
the purpose of its framers and advocates was to obviate objections 
to législation similar to that contained in the ûrst section of the civil- 
rights aot, and to prevent for the future the possibility of any dis- 
criminating and hostile state législation against any one. 

Mr. StevenB, of the house of représentatives, in presenting the 
proposition, after stating the provisions of the first section, said : 

" I can hardly believe that any person can be found who will not admit that 
every one of thèse provisions is just. They are ail asserted in some form or 
other in our déclaration or organio law. But the constitution limita only the 
action of congress, and is not a limitation on the states. This amendment 
supplies that defect, and allows congress to correct the unjust législation of 
the states so far that the law whieh opérâtes upon one man shall opérât» 
equally upon ail." 

In reply to an objection that the first section of the amendment 
was in substance the civil-rights bill, which congress had passed over 
the president's veto, and that by voting to so amend the constitution 
as to put the bill into it was to admit that the bill was unconstitu- 
tional, Mr. Garfield, then also a member of the house, said : 

"We propose to lift that great and good law above the reach of political 
strife, beyond the reach of plots and machinations of any party, and flx it in 
the serene sky, in the etemal firmament of the constitution, where no storm 
of passion can shake it and no cloud can obscure it. For this reason, and not 
because I believe tha civil-rights bill uuconstitutional, I am glad to see that 
first section hère." 
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Though the occasion of the amendment was the supposeà déniai 
of rights in some states to newly-made citizens of the African race, 
and the supposed hostility to Union men, the generality of the lan- 
guage used extends the protection of its provisions to persons of every 
race and condition against discriminating and hostile state action 
of any kind. Its effect in preserving free institutions, and prevent- 
ing harsh and oppressive state législation, can hardly be overstated. 
Whea burdens are placed upon particular classes or individuals, 
while the majority of the people are exempted, little heed may be paid 
to the complaints of thosé affected. Oppression thus becomes possi- 
ble and lasting. But a burdensome law operating equally upon ail 
will Boon create a movement for its repeal. With the amendment 
enforced, a bad or an oppressive state law will not long be left on 
any statute book. 

The argument that a limitation must be given to the scope of this 
amendment because of the circumstances of its origin is without force. 
Its aijthors, seeing how possible it was for the states to oppress with- 
out relief from the fédéral government, placed in the constitution an 
interdict upon their action which makes lasting oppression of any 
kind by them under the form of law impossible. 

The amendment prohibiting slavery and involuntary servitude, ex- 
cept as a punishment for crime, had its origin in the previous exist- 
ence of African slavery. But the generality of its language makes 
its prohibition apply to slavery of white men as well as that of black 
men; and also to serf âge, vassalage, villenage, peonage, and every 
other form of compulsory labor to minister to the pleasure, caprice, 
vanity, or power of others. 

The provision of the constitution prohibiting législation by states 
impairing the obligation of contracts had its origin in the existence 
of tender laws, appraisement laws, stay laws, and installment laws 
passed by the states soon after the révolution, when their finances 
were embarrassed and their people were overwhelmed with debts. 
Thèse laws, according to Story, prostrated ail private crédit and 
ail private morals, and led to the adoption of the prohibition, 
by which such législation was forever prevented. But in its con- 
struction the provision bas not been limited to mère commercial con- 
tracts. In the Dartmouth Collège Case it was urged that the charter 
of the collège was not a contract contemplated by the constitution, 
because no valuable considération passed to the king as an equiva- 
lent for the grant, and that contracta merely voluntary were not 
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within the prohibition. But Chief Justice Marshall, after showing 
tbat the charter was a contract upon a valuable considération, said : 

" It is more than possible that the préservation of rights of this description 
was net particularly in view of the framers of the constitution when the clause 
under considération was introduced into that instrument. It is probable 
that interférences of more fréquent récurrence, to which the temptation was 
stronger and of which the mischief was more extensive, constltuted the great 
motive for imposing tïiis restriction on the state législatures. But although 
a particular and a rare case may not in itself be of sufflcient magnitude to in- 
duce a rule, yet it must be governed by therule when established, unless some 
plain and strong reason for excluding it can be given." And again: "The 
case being within the words of the rule, must be within its opération like- 
wise, unless there be something in the literal construction so obviously absurd 
or mischievous, or répugnant to the gênerai spirit of the instrument, as to jus- 
tify those who expound the constitution in making it an exception." 4 Wheat. 
644. 

Following that authority, we cannot adopt the narrow view for 
which counsel contend, and limit the application of the prohibition 
of the fourteenth amendaient to législation touching members of the 
enfranohised race. It bas a much broader opération. It does not, 
indeed, plaôe any limit upon the subjects in référence to which the 
states may legislate. It does not interfère with their police power, 
Upon every matter upon which previously to its adoption they could 
act, they may still act. They can legislate now, as they always 
could, to promote the health, good order, and peace of the commu- 
nity; to develop their resourcesjincrease their industries, and advance 
their prosperity; but it does require that in ail such législation hos- 
tile and partial discrimination against any class or person shall bo 
avoided; that the state shall impose no greater burdens upon any 
one Ihan upon others of the eommunity under like eircumstances, 
nor deprive any one of rights which others similarly situated are 
allowed to enjoy. It forbids the state to lay its hand more heavily 
upon one than upon another, under like conditions. It stands in the 
constitution as a perpétuai shield against ail unequal and partial 
législation by the states, and the injustice which follows from it, 
whether directed against the most humble or the most powerful; 
against the despised laborer from China, or the envied master of 
millions. 

The adoption of the fédéral constitution met, as ail know, with 
most determined opposition from a large class who believed that the 
exercise of the powers delegated to the gênerai governmeut would 
eripple and embarrass the states in the administration of their local 
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affaira. The dread of centralization disturbed the minds of some of the 
purest and greatest statesmen of the day. This feeling continued 
after the adoption of the constitution, and iinally led to the first 10 
amendments. The population of thé country was sparse; each state 
afforded security to ita people, and was to them the spécial object of 
attachaient. They enjoyed under its laws protection in their prop- 
erty, in their homes, and in their business. They felt a natural dis- 
trust of a power wielded by officers not selected by themselves. They 
apprehended that the rights which they enjoyed might be encroached 
upon, if not destroyed. So the amendments proposed contained 
limitations upon the powers of congress, many of which were, in- 
deed, unnecessary, but were adopted in order to prevent "misconcep- 
tion or abuse of the powers of the gênerai government." They de- 
clared, among other things, that certain liberties should not be 
abridged, such as the free exercise of religion, the freedom of speech 
and of the press; that certain rights should not be taken away, such 
as the right of the people to peaceably assemble and pétition for 
a redress of grievances, and to be secure in their persons, bouses, 
papers, and effects, against unreasonable searches and sejzures; that 
certain securities against wanton prosecution for public offenses 
should not be withdrawn, such as that no person should be held to 
answer for a felony except upon the presentment or an indictment 
of a grand jury ; that in ail prosecutions the accused should hâve 
the benefit of a speedy trial; should be informed of the nature and 
cause of the accusation; should be oonfronted with the witnesses 
against him ; should hâve compulsory process for obtaining witnesses, 
and the assistance of counsel; that certain guaranties against op- 
pression of person and spoliation of property should not be violated, 
such as afford protection against the deprivation of life, liberty, and 
property without due process of law, and the taking of private property 
by the public without compensation; that the enumeration in the con- 
stitution of certain rights should not be construed to deny or disparage 
others retained by the people ; and that the powers not delegated to 
the United States by the constitution, nor prohibited by it to the 
states, were reserved to the states, respectively, or to the people. 
Thèse were ail restraints upon th6 gênerai government. Had the 
population of the United States coniinued as sparse as when the 
constitution was formed, and the means of more rapid intercourse 
between the states had not been invented, it is possible that further 
amendments to the constitution would not hâve been demanded. 
But the immense development of the resources of the country, the 
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great inorease of population, the constant intercourse between the 
states by steamer, railway, and telegraph, changed the business 
and commercial relations of the states to each other, and led the 
people of one section to seek a doser union, and to désire a greater 
authority to be exercised by the central govérnment, ^while the peculiar 
institutions of the other section, and the différent industries they devel- 
oped, led its people to désire to limit, rather than to strengthen, the 
central authority. Différences of opinion in matters of internai pol- 
icy, and the estrangement engendered by controversies growing out 
of the existence of slavery in some of the states, ultimately oulmi- 
nated in civil war, Men then saw that danger was to be apprehended 
in a direction opposite tothat which led to the original amendments. 
Eestraints upon the power and action of the states were theref ore 
suggested, and to impose them and to abolish slavery, the great 
cause of the cinl conflict, the new amendments — the thirteenth, 
fourteenth, and fifteenth — weré adopted. 

"While, therefore," to quota the language of an admirable writer and 
eminent jurist, Judge Cooley, "the first amendments were for the purpose 
of keeping the central power within due limits, at a time when the tend- 
ency to centralization was alarming to many peraons, the last were adopted 
to impose new restraints on state sovereignty, at a time when state powera 
had nearly succeeded in destroying the national sovereignty. Of thèse 
amendments it may be safely affirmed that the first ten took from the Union 
no power it ought ever to hâve exercised, and that the last three required of 
the states the surrender of no power which any free govérnment should ever 
eraploy." 

It would tend, therefore, to defeat the great purposes of the late 
amendments, if to any of them we should give the narrow construction 
for which counsel contend. 

Private corporations are, it is true. artifioial pereons, but with the 
exception of a sole corporation, with which we are not concerned, 
they consist of aggregations of individuals united for some legitimate 
business. In this state they are formed under gênerai laws; and 
the Civil Code provides that they "may be formed for any purpose 
for which individuals may lawfully associate themselves." Any five 
or more persons may by voluntary association form themselves into 
a corporation. And, as a matter of fact, nearly ail enterprises in 
this state, requiring for their exécution an expenditure of large 
capital, are undertaken by corporations. They engage in commerce; 
they build and sail ships; they cover our navigable streams with 
steamers; tbey construct houses; they bring the products of earth 
and sea to market; they light our streets and buildings; they 
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open and work mines; they carry water into our citîes; they build 
railroads, and cross mountains and déserts with tbem; they erect 
churches, collèges, lyceums, and theaters; they set ùp manufac- 
tories, and keep the spindle and shuttle in motion; they establish 
banks for savings ; they insure against accidents on land and sca ; 
theygive polioies on life; they make money exchanges with ail parts 
of the world; they publish newspapers and books, and send news by 
lightning across the continent and under the océan. Indeed, there is 
nothing which is lawful to be done to feed and clothe our people, to 
beautify and adorn their dwellings, to relieve the sick, to help the 
needy, and to enrich and ennoble humanity, which is not to a graat 
extent done through the instrumentalities of corporations. There 
are over 500 corporations in this state; there are 30,000 in the 
United States, and the aggregate value of their property is several 
thousand millions.* It would be a most singular resuit if a constitu- 
tional provision intended for the protection of every person against 
partial and discriminating législation by the states, should cease to 
exert auch protection the moment the person becomes a member of a 
corporation. We cannot accept such a conclusion. On the con- 
trary, we think that it is well established by numerons adjudications 
of the suprême court of the United States and of the several states, 
that whenever a provision of the constitution, or of a law, guaranties 
to persons the enjoyment of property, or affords to them meana for 
ite protection, or prohibits législation injuriously affecting it, the ben- 
efits of the provision extend to corporations, and that the courts will 
always look beyond the name of the artificial being to the individuals 
whom it represents. 

The case of the Society for the Propagation of the Gospel in Foreign 
Parts V. Toivn ofNew Ilaven, 8 Wheat. 464, furnishes an apt illustration 
oî this doctrine. The sixth article of the treaty of peace with Great 
Britain of 1783 provided that there should be "no future confisca- 
tions made, nor any prosecutions commenced, against any person or 
persons for or by reason of the part which he or they may bave taken 
in the présent war, and that no person shall on that aceount sufier 
any future loss or damage, either in his person, liberty, or property." 
An English corporation clairaed the benefit of this article with référ- 
ence to certain lands in Vermont granted to it before the révolution, 
which the législature of that state had undertaken to give to the 

*NoTK The number of corporations hère stated is much less than the 
number actually existing. ïliere are over 5,000 corporations in California 
alone. 
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town wLierc tliey were situated. It was contended that the treaty 
only applied to natural persons; that it did not embrace corpora- 
tions, because they were not persons who could take part in the war, 
or coald be considered British subjects; but the position was held to 
be untenable. The court, speaking through Mr. Justice Washing- 
ton, said that the argument proceeded upon an incorrect view of the 
Bubject, and referred to the case of U. S. v. Devaux, 5 Cranch, 80, to 
show that the court, when necessary, will look beyond the uame of a 
corporation to reach and protect those whom it represents. 

The constitution, in defining the judicial powerof the United States, 
déclares thatit shall extend to "controversies between citizens of dif- 
férent states;" and in the case referred to by Mr. Justice Washing- 
ton the question arose whether a corporation composed of citizens of 
one state could sue in the circuit court ef the United States a citizen 
of anotlier state, and it was held that it could. In deciding the ç[ues- 
tion, the court, speaking through Chief Justice Marshall, said: 

" Hovvever true the tact may be that the tribunals of the state will adrainister 
justice as impartially as those of the nation to parties of every description, it 
is not less true that tl e constitution itself elther entertains apprehensiou on 
this subject, or views with guch indulgence the possible fears and appréhen- 
sions of suitors, tliat it bas established national tribunals for the décision of 
controversies between aliens and citizens, or between citizens of différent 
states. Aliens or citizens of différent states are not less susceptible of thèse 
appréhensions, nor can they be supposed to be less the objects of conStitu- 
Lioual provision because they were allowed to sue by a corporate name. That 
name, indeed, cannot be an alien or a citizen, but the persons whom it repre- 
sents may be the one or the other, and the controversy is, in fact and in law, 
between tliose persons suing in their corporate character, by their corporate 
fiâmes, for a corporate right, and the individual against whom the suit may 
be instituted. Substantially and essentially the parties in such a case, where 
the members of the corporation are aliens or citizens of a différent state from 
the opposite party, come within the spirit and tenns of the jurisdiction con- 
ferred by the constitution on the national tribunals. Such has been the uni- 
versal understanding on the subject. Eepeatedly has this court decided causes, 
between a corporation and an individual without feeling a doubt respectinjç 
its jurisdiction." 

The same point was presented in another form in the case of Mar- 
ihall V. Baltimore de 0. R. Go. 16 How. 326. There the question was 
whether a citizen of one state could sue in the circuit court of the- 
United States a corporation of another state, and a similar conclu- 
sion was reached. After referring to the clause of the constitution 
extonding the judicial power of the United States to controversies be- 
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tween citizens of différent states, the court proceeded to consider tbe 
objections urged to treating a corporation as a citizen, so far as it 
might be necessary to protect the corporators : 

"A corporation," observed Mr. Justice Grier, speaking for the court, "it is 
said, is an artificial person, a mère légal entity, Invisible and intangible. This 
is no doubt metaphysically true in a certain sensé. The inference, also, that 
such an artificial entity 'cannot be a citizen' is a logical conclusion from the 
preraises, which cannot be denied. But a citizen who has made a contract, 
and has a contre versy with a corporation, may also say, with equal truth,that 
he did not deal with a mère metaphysioal abstraction, but with natural per- 
sons; that his writ has not been served ou an imaginary entity, but on men 
and citizens; and that his contract was made with them as the légal représent- 
atives of numerous unknown associâtes, or secret and dormant partners. 

"The necessities and conveniences of trade and business require that such 
numerous associâtes and stockholders should act by représentation, and bave 
the faculty of contracting, suiug, and being sued in a flcititious or collective 
nanie. But thèse important faculties, conferr^d on them by state législation, 
for their own convenience, cannot be wielded to deprive oLhers of acknowl- 
edged rights. It is not reasonable that those who deal with such persons 
should be deprived of a valuable privilège by a syllogism, or rather sophism, 
which deals subtly with words and names, without regard to the things or pei-- 
sons they are used to represent." 

The fifth amendment to the constitution deciares that — 
"îfo person sliall be held to answer for a capital or otherwise infamous 
crime, unless on a presentment or indictment of a grand jury, except in cases 
iuising in theland or naval forces, or in the militia, wheu in actual service in 
time of war or public danger; nor ahall any peison be subject for the same of- 
fense to be twice put in jeopardy of life or limb ; nor shall he be compelled in 
any criminal case to be a witness against himself, nor be deprived of life, lib- 
erty, or property witliout due process of law; nor shall private property be 
taken for public use without just compensation." 

From the nature of the prohibitions in this amendment it would 
seem, with the exception of the last one, as tbough they could apply 
only to natural persons. No others can be witnesses; no others can 
be twice put in jeopardy of life or limb, or compelled to be witnesses 
àgainst thémselvea; and therefore it might be said with much force 
that the word "person," there used in connection with the prohibition 
against the deprivation of life, liberty, and property without due pro- 
cess of law, is in like manner limited to a natural person. But such 
has not been the construction of the courts. A similar provision is 
found in nearly ail of the state constitutions; and everywhere, and at 
ail times, and in ail courts, it has been held, either by ta,cit assent 
or express adjudication, to extend, so far as their property is con-- 
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cerned, to corporations. And this bas been becanse the property of a 
corporation is in fact the property of the corporators. To deprive 
the corporation of its property, or to burden it, is, in fact, to deprive 
the corporators of their property or to lessen its value, Their inter- 
est, undivided though it be, and constituting only a right during the 
continuance of the corporation to participate in its dividends, and on 
its dissolution to receive a proportionate share of its assets, bas an 
appréciable value, and is property in a commercial sensé, and what- 
ever affects the property of the corporation necessarily aflfects the 
commercial value of their interests. If, for example, to take the illus- 
tration given by counsel, a corporation created for banking purposes 
acquires land, notes, stocks, bonds, and money, no stockholder caii 
claim that he owns any particular item of this property, but he owns 
an interest in the whole of it which tbe courts will protect against 
unlawful seizure or appropriation by others, and on the dissolution 
of the Company he will receive a proportionate share of its' assets. 
Now, if a statute of the state takes the entire property, who snfferc 
loss by the législation? Whose property is taken? Certainly, the 
corporation is deprived of its property ; but at the same time, in every 
just sensé of the constitutional guaranty, corporations are also de- 
prived of their property. 

The prohibition against the deprivation of life and liberty in the 
same clause of the fifth amendment does not apply to corporations, 
because, as stated by counsel, the lives and liberties of the individua] 
corporators are not the life and liberty of the corporation. 

Nor do ail the privilèges and immunities of citizenship attach to 
corporations. Thèse bodies hâve never been considered citizens for 
any other purpose than the protection of the property rights of the 
corporators. The statm of citizenship, entitling the citizen to cer- 
tain privilèges and immunities in the eeveral states, does not belong 
to corporations. The spécial privilèges which citizens acquire by 
becoming incorporated in one state cannot, therefore, be exercised in 
another state without the latter's consent, as was held in Paul v. Vir- 
ginia, 8 Wall. 168, although such consent will generally be presumed 
in the absence of positive prohibition. 

Décisions of state courts, in harmony with the views we hâve ex- 
pressed, exist in great numbers. But it is unnecessary to cite them. 
It is BufiBoient to add that in ail text writers, in ail codes, and in ail 
revised statutes, it is laid down that the term "person" includes, or may 
include, corporations; which amounts to what we hâve already said.r 
that whenever it is necessary for the protection of oojitract or prop- 
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erty riglata, the courts will look through the idéal entity and name of 
the corporation to the persons who compose it, and protect them, 
though the process be in its name. Ail the guarantiea and safeguards 
of the constitution for the protection of property possessed by indi- 
viduals may, therefore, be invoked for the protection of the property 
of corporations. And as no discriminating and partial législation, 
imposmg unequal burdens upon the property of individuala, would be 
valid under the fourteenth amendment, so no législation imposing 
such unequal burdens upon the property of corporations can be 
maintained. The taxation, therefore, of the property of the défend- 
ant upon an assessment of its value, without a déduction of the mort- 
gage thereon, is to that extent invalid. 

If there were no other objection to the assessment we might, per- 
haps, order judgment for the amount of taxes due upon the valuatiou 
of the property, after deducting therefrom the amount of the mort- 
gage; but there is another objection, of equal significance, which 
goes to the validity of the whole assessment. No opportunity was 
afïorded to the défendant to be heard respecting it before the state 
board of equalization. It was made by the board under the tenth 
section of article 13 of the constitution, which déclares that "the 
franchise, road-way, road-bed, rails, and rolling stock of ail ràilroada 
operated in more than one county in this state shall be assessed by 
the state board of equalization at their actual value, and tho same 
shall be apportioned to the counties, cities and counties, cities, towns, 
townships, and districts in which such railroads are located, in pro- 
portion to the number of miles of railvray laid in such counties, cities 
and counties, towns, townships, and districts." 

Other articles of the constitution, and laws sûpplementing their 
directions, provide for the assessment by county ofûcers of ail prop- 
erty ex cept "the franchise, road-way, road-bed, rails, and rolling 
stock" of railroads operated in more than one county, for a hearing 
by property holders respecting the assessment, and for its equalization 
by county boards. Ample security is thus afïorded to individuala 
against erroneous and arbitrary assessments. But the assessment 
of the property mentioned, of railroads operated in more than one 
county, is placed entirely "with the state board. 

In People Y. Sup'ri of Sacraniento County the suprême court of 
the state said that — 

•♦It is themanifest intent of the constitution that the valuation of the 
railroad property mentioned in section 10 of article 13 shall be finally flxed 
and determined by the state board of equalizution. The àtaJte board has the 
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exclusive power to asseas and equalize its value, Thus the consHtution fur- 
nishes a System for the assessment of railroads operated in more than eue 
county, which is separate and distinct from that provided for the assessment 
of otlier property." And again: "The portion of the section quoted (the 
portion above) is clearly self-executing. We are at a loss to imagine how any 
statute could make the duty of the state board any clearer than does this dis- 
tinct and positive mandate of the constitution. If any doubt could possibly 
be built upoii the words cited it would be dispelled by the flrst clause of the 
same section : 'AH property, except as hereinafter in this section provided, 
shall be assessed in tlie county, city, city and county, town, township, or dis- 
trict in which it is situated, in the manner prescribed by law.' Thus by the 
very languageof the constitution ail other but the railroad property mentioned 
must be assessed by local assessora, in the manner prescribed by statute. The 
railroad property must be assessed in the manner prescribed by the section of 
the c. institution, that is, by the state board, without the aid of statute." 8 Pac. 
Law ,T. 103. 

The Political Code provides that the assessment shall be made by 
the state board on or before the first Monday in May of each year ; 
that the président, secretary, cashier, or managing agent, or such ofiB- 
cer of the corporation as the board may designate, shall furnisfa to 
the board, on or before the first Monday of April of the year, à state- 
ment, signed and sworn to by him, showing in détail the whole 
number of miles of railway owned, operated, or leased in the state 
by the corporation, and the value thereof per mile, and ail its 
property of every kind looated in the state, the number and value of 
its engines, passenger, mail, express, baggage, freight, and other cars, 
or property used in operating or repairing the railway in thé state, 
and on railways which are parts of Unes extending beyond its limits, 
the araount of the rolling stock in use during the year, the annuaT 
gross earninga of the entire railway, and the proportionate annual 
gross earnings. of the same in the state, and such other facts' 
as the board may in writing require; and that if the officer or ofScers 
designated fail to make and furnish such statement, the board shall 
proceed to assess the property; aud the valuaiioh fixed shall be final 
and conclusive. The liaw also proviJes that the property' shall h» 
assessed at its actuul value; that the assessment shall be lùade of 
the entirè rai'way in the state, incfoding the right of way, road-bed, 
track, bridges, culverts, and rolling stock; that the state board shall 
transmit to the county assessor of each' county through which' the 
railway runs, a statement showing the length of its main tràck'within 
thé county, and its assessed value per mile, as fixed by a, pi'o'ràt'd 
distïibutabû qer mile of the assessed- value of the whole- -pi^si^érty*;" 
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that thÎB statement shall be entered on tbe assessment roU of tbe 
county, and that at their first meeting after its receipt by tbe county 
assessor tbe board of Bupemsurs of tbe county shall cause an order 
to be entered in tbe proper record book stating tbe length of tbe 
main track and tbe assessed value of tbe railway lying in eacb city, 
town, township, scbool-district, or lesser taxing district in the county 
tbrougb which tbe railway runs, as fixed by the state board, whicb 
shall constitute tbe taxable value of the property for taxable pur- 
poses in tbe district, and that such property shall be taxed at tbe 
same rates as the property of individuals. 

We bave no doubt that further législation mightbavebeenadopted 
providing for notice to the company, and a System of procédure by 
wbich it migbt bave been heard respecting the assessment. We do 
not understand that the suprême court of tbe state intended by the 
décision cited to bold that tbe tentb section of the tbirteentb article 
is self-executing, eicept to tbe extent that it vests complète power in 
the state board to make tbe assessment of tbe property ; not that 
législation may not be bad providing for the mode in which tbe pow- 
ers of the board shall be exercised. Indeed, the ooncluding section 
of tbe article authorizes any législation necessary to give effect to it». 
provisions. Unfortunately, no such législation bas been had. The 
attempted législation failed, because it did not receive in the légis- 
lature tbe constitutional majority, as is clearly shown by the circuit 
judge in bis opinion. It is unnecessary to go over tbe ground be haa 
completely covered. 

The présentation to tbe state board by the corporation of a state- 
ment of its property and of its value, wbicb it is required to furnish,, 
is not tbe équivalent to a notice of tbe assessment made and of an. 
opportnnity to be beard tbereon. It is a preliminary proceeding, and 
until tbe assessment tbe corporation cannot know whether it will 
bave good cause of complaint. No bearing upon the statement pre- 
sented is allowed, and wben tbe assessment is made tbe matter is- 
closed; no opportunity to correct any errors committed is provided. 
Tbe présentation of the statement can no more supersede the ne- 
cessity of allowing a subséquent bearing of the owners, than the filing 
of a complaint in court can dispense with tbe rigbt of the suitor and 
bis contestant to be tbere beard. 

There being, then, no provision of law giving to the company notice^ 
of tbe action of tbe state board, and an opportnnity to be beard re- 
specting it, is the assessment valid? Would the taking of the com- 
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pany's property in the enforcement of the tax levied according to the 

a'ssessment be depriving it of its property without due procesB of law ? 

It seems to us there can be but one answer to thèse questions. There 

is something répugnant to ail notions of justice in the doctrine that 

any body of men can be clothed with the power of jBmally determin- 

ing the value of another's property, according to •which it may be 

taxed, without affording to him an opportunity of being heard re- 

specting the correctness of their action. And the injustice is strik- 

ingly apparent when the property consists of the great number of 

particulars \rhich go to make up the taxable estate of a railroad com- 

pany, requiring for any just estimate of their value accurate knowl- 

edge upon a multitude of subjects, not usually possessed without 

spécial study. We cannot assent to any such doctrine. It conflicts 

with the great principle which lies at the foundation of ail just gov- 

emment, that no one shall be deprived of his life, his liberty, or hie 

property without an opportunity of being heard against the procéed- 

ing. The principle is as old as Magna Charta, and is embodied in 

ail the state constitutions, and in the fourteenth amendaient of the 

fédéral constitution. The provision in this amendment is in the form 

of an interdict upon the states — "Nor shall any state deprive any 

person of life, liberty, or property without due process of law. " And 

by due process is meant one which, f ollowing the forms oî law, 

is appropriate to the case, and just to the parties to be afïected. It 

must be pursuedin the ordinary mode presoribed by the law; it must 

be adapted to the end to be attained; and it must give to the party 

•to be afifected an opportunity of being heard respecting the justice of 

the judgment sought. Without thèse conditions enteriiig into :the 

proceeding, it would be anything but due process. If it toUched life 

or liberty, it would be wanton punishment, or rather wanton cruelty; 

if it touched property, it would be arbitra,ry exaction. It is signif- 

icant tbat the guaranty against the deprivation of property without 

due process of law is contained in the clause which guaranties against 

a like deprivation of life and liberty ; and it means that there shall be 

no proceeding against either without the observance of ail the 

seourlties applicable to the case recognized by the gênerai law, by 

those priuciplea which are established in ail constitution al gpvem- 

ments for the protection of priy^te rigixts. Notice is absolutely essen. 

tial to the validity of the proceeding in any case; it may be given by 

Personal citation, and in some cases it may be given by statute; but 

given it must be in some form. If life and liberty are involved, there 
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must be a regular course of judicial proceedings ; bo, also, where titie 
or possession of property is in contention. But in the taking of prop- 
erty by taxation the proceeding is more summary and stringent. The 
necessities of revenue for the support of government will not admit 
of the delays attendant upon judicial proceedings in the courts of 
justice. The statute fixes the rate of taxation upon the value of the 
property, and appoints offieers to estimate and appraise the value. 
Due process of law in the proceeding is deemed to be pursued, when, 
after the assessment is made by the assessing ofiScers upon such 
information as they may obtain, the owner is allowed a reasonable 
opportunity, at a time and place to be designated, to be heard re- 
specting the correctness of the assessment, and to show any errors 
in the valuation committed by the offieers. Notice to him will be 
deemed sufficient, if the time and place of hearing be designated by 
statute. But whatever the character of the proceeding, whether 
judicial or administrative, summary or protracted, and whether it 
takes property directly, or create? a charge or liability which may be 
the basis of taking it, the law directing the proceeding muât provide 
for some kind of notice, and offer to the owner an opportunity to be 
heard, or the proceeding will want the essential ingrédient of due 
process of law. Nothing is more clearly established by a weight of 
authority absolutely overwhelming than that notice and opportunity 
to be heard are indispensable to the validity of the proceeding. 

In Davidson v. New Orléans the suprême court of the United States 
assumed this position to be unquestionable. In that case an assess- 
ment levied on certain real estate in New Orléans for draining the 
swamps of that city was resisted on the ground that the proceeding 
deprived the owners of their property without due process of law; 
and the court refused to disturb it for the reason that the owners of 
the property had notice of the assessment and an opportunity to con- 
test it in the courts. After stating that much misapprehension pre- 
vailed as to the meaning of the terms "due process of law," and that 
it would be difficult to give a définition which would be at once per- 
spicuous, comprehensive, and satisfactory, the court, speaking through 
Mr. Justice Miller, said that it would lay down the foUowing prop- 
Dsitiop as applicable to the case : 

"ïhat whenever by the laws of a state, or by state authority, a tax, assess- 
ment, servitude, or other burden is imposed upon property for the public use, 
whether it be for the whole stateor of some more litnited portion of the commu- 
nity, and those laws provide for a mode of conûrming or contesting the charge 
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tbos lmpo3ed, in the ordinary course of justice, with notice to the person, or 
such proceeJing in regard to tiie property as is appropriate to the nature of tha 
case, tlie judgment In such proceedings cannot be said to deprive the owner of 
his property without due process of law, however obnoxious it may be to 
other objections." 96 U. S. 104. 

In Stuart v. Palmer the meaning of thèse terms is elaborately con 
sidered by the court of appeals of New York with référence to 
numerous adjudications on the subject. In that case a law of the 
state imposed an assessment on certain real property for a local 
improvement without notice to the owner, and a hearing ôr an oppor- 
tunity to be heard by him, and the court held that it had the effect 
of depriving him of his property without due process of law, and was 
therefore unconstitutional. Mr. Justice Earl, speaking for the court, 
said : 

" I am of the opinion that the constitution sanctions no law impbsing such 
an assessment without a notice to, and a hearing, or an opportunity of heaV- 
ing, by the owners of the property to be assessed. It is not enough that the 
owners may by chance hâve notice, or that they may, as a matter of f3v>r. 
hâve a hearing. ïhe law must require notice to them, ana give them tht 
right to a hearing, and an opportunity to be heard. It matters not, upon the 
question of the constitutionality of such a law. that the assessment has in 
fact been fairly apportioned. The constitutional validity of a law is to be 
tested, not by what has been done under it, but what may, by its authority, 
be done. The législature may prescribe the kind of notice, and the mode in 
which it shall be given. but it cannot dispense with ail notice." And, agidn, 
that "no case, it is believed, can be found in which it was decided that this 
constitutional guaranty [against depriving one of his property without due 
process of law] did not extend to cases of assessments; and yet we may infer, 
from certain dicta of judges, that their attention was not called to it, or that 
they lost sight of it in the cases which they were considering. It has some- 
times been intimated that a citizen is not deprived of his property, within the 
meaning of this constitutional provision, by the imposition of an assessment. 
It might as well be said that he is not deprived of his property by a judgment 
entered against him. A judgment does not take property until it is enforced, 
and then it takes the real or persônal property of the debtor. So an assess- 
ment may generally be enforced, not only against the real estate upon which 
it is a lien, but, as in this case, against the persônal property of the ovvnei 
also; and by it he may just as much be deprived of his property, ànd in 
the same sensé, as the judgment debtor is deprived of his by the judgment." 
74 N. T. 188, 195. 

We concur fuUy in the views thus foroibly expressed. 

It remains to consider the last position of counsel, that the pro 
visions of article 13 of the constitution of the state, as to the taxa 
■v.l3,no.l3— 48 
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tion of railroad property, are to be treated as conditions upon the 
continued existence of railroad corporations. On the hearing, this 
position seemed to us to possess some force, but on careful considér- 
ation its supposed force is dissipated. The argument is that on the 
original création of the corporation the state might hâve imposed 
any conditions whatever as to the manner and the amount in which 
its property should be taxed; that under the reserved power of 
amendment of the law creating the corporation, the state could at 
any time afterwards impose such a condition; that the new con- 
stitution, in oontinuing the défendant and other railroad corporations 
in existence, and at the same time authorizing the taxation of their 
property upon a valuation différent from that at which the property 
of individuals is assessed, imposed that condition" upon them, and 
that the subséquent exercise of its franchises by the défendant im- 
plies an assent to such condition. 

• There are two answers to this argument. In the first place, article 
13 is not intended to make any change in the powers or rights of cor- 
porations under the laws of the state. It treats entirely of revenue 
and taxation, and of the rules which shall govern the assessment of 
the property of individuals, and of railroad and other quasi public cor- 
porations. It is in another article that provisions are made for the 
oontrol of railroad corporations; and the duties and responsibilities 
of corporations generally, and the power of the state over them, are 
declared. 

In the second place, the state, in the création of corporations, or 
in amending their charters, or rather in passing or amending gênerai 
laws under which corporations may be formed and altered, possesses 
no power to withdraw them when created, or by amendment, from the 
guaranties of the fédéral constitution. It cannot impose the con- 
dition that they shall not resort to the courts of law for the redress 
of injuries or the protection of its property ; that they shall make no 
complaint if their goods are pluudered and their premises invaded; 
that they shall ask no indemnity if their lands be seized for public 
use, or be taken without due process of law, or that they shall submit 
without objection to unequal and oppressive burdens arbitrarily im- 
posed upon them; that, in other words, over them and their property 
the state may exercise unlimited and irresponsible power. Whatever 
the state may do, eVen with the créations of its own will, it must do in 
subordination to the inhibitions of the fédéral constitution. It may 
confer, by its gênerai laws, upon corporations certain capacities of 
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doing business, and of having perpétuai succession in their members . 
It may make its grant in thèse respects revocable at pleasure; it 
may make the graut subject to modifications and impose conditions 
upon its use, and reserve the right to change thèse at will. But what- 
ever property the corporations acquire in the exercise of the capac ■ 
ities conferred, they hold underthe same guaranties whioh protect the 
property of individuals from spoliation. It cannot be taken for pub- 
lic use without compensation. It cannot be taken without due pro- 
cess of law, nor can it be subjected to burdens différent from those 
laid upon the property of individuals under like circumstances. 

The state grants to railroad corporations formed under its laws 
a franchise, and over it retains control, and may withdraw ov 
modify it. By the réservation clause it retàins power only over 
that whioh it grants ; it does not grant the rails on the road ; it does 
not grant the dépôts along-side of it; it does not grant the cars on the 
track, nor the angines which move them, and over them it can exer- 
cise no povrer except such as may be exercised through its control 
over the franchise, and such as may be exercised with référence to al! 
property used by carriers for the public. The réservation of power over 
the franchise, — that is, over that which is granted,— makes its grant 
a conditional or revocable contract, whose obligation is not impaired 
^y its revocation or change. The suprême court established, in the 
Dartmouth Collège Case, that the charter of a private corporation is a 
contract between the corporators and the state, and that it was, 
therefore, within the prohibition of the fédéral constitution against 
the impairment of contracts. To avoid this result the states hâve 
generally inserted clauses in their constitutions reserving a right to 
repeal, alter, or amend charters granted by their législatures, or to 
repeal, alter, or amend the gênerai laws under whioh corporations 
are allowed to be formed. The réservation relates only to the con- 
tract of incorporation, which, without such réservation, would be irre- 
pealable, It removes the impediment to législation touching the 
contract. It places the corporation in the same position it would 
hâve oecupied had the suprême court held that charters are not con- 
tracts, and that laws repealing or altering them did not impair the 
obligation of contracts. The property of the corporation, acquired in 
the exercise of its faculites, is held independently of snoû reserved 
power, aod the state can only exercise over it the control which it 
exercises over the property of individuals engaged in similar business. 
The. case of Détroit v. Détroit dp Howell Plank-road Co., in the 
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Bupreme court of Michigan, ia in point on both of the proposi- 
tions stated. An act of the législature of the state, amendiug the 
charter of the company, required it to remove without the limita of 
the city of Détroit a toU-gate on its road, then within the limits. 
The effect of the act was to take from the company about two and a 
half miles of its road, upon which it collected toUs. The act under 
whieh the company was incorporated reserved a power in the légis- 
lature to repeal and amend it at any time, and the question was 
whether, under this réservation, the législature could require the re- 
moval of the toll-gate out of the city; and it was beld that it could 
not. Ordinarily a law requiring the removal of a toll-gate from. one 
place to another on a road would be a mère police régulation, but 
hère it was something more ; it deprived the company of compensa- 
tion for the use of its road within the city limits ; that is, for a large 
part of the travel over it. The court, speaking through Mr. Justice 
Cooley, observed that there were cases in which amendments to char- 
ters having some resemblance to this had been sustained, and cited 
several which involved a mère police régulation, such as requiring a 
railroad company to build a etation-house and stop its trains at a 
certain locality; to permit and provide for the crosaing of its track; 
and to unité with others in a common pasaenger station for trains 
entering a city. 

" But [the court added] there Is no well-considered case in which it has been 
held that a législature, under its power to amend a charter, might take from 
a corporation any of its substantial property or property rights. In some 
cases the power has been denied, where the interest involved seemed insignifl- 
cant. The case of Albany, etc., R. Co. v. Brownell, 24 N. Y. 345, is an illus- 
tration. It was there decided that altliough the législature might require 
railroad companies to suffer highways to cross tlieir traclîs, they could not 
subject the lands which the companies had acquired for other purposes to the 
same burden, except in connection with the provision for compensation. The 
décision was in accord with that in Com. v. Essex Co. 13 Gray, 239, 253, in 
which, while the power to alter, amend, or repeal the corporate franchises was 
sustained, it was at tlie same time declared that 'no amendment or altération 
of the charter can take away the property or rights which hâve become vested 
under a legitimate exercise of the powers granted,' The same doctrine is 
clearly asserted in Railroad Co. v. Maine, 96 U. 8. 499, and is assumed to be 
unquestionable in the several opinions delivered in the Sinking-fund Cases, 
99 U. S. 700. 

" Eut for the provision of the constitution of the United States which ifor- 
bids impairing the obligation of contracts, the power to amend and repeal 
corporate charters would be ample without being expressly reserved. The 
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réservation of tbe right leaves the state where any sovereignty would be, if 
unrestrained by express constitutional limitations and with the powers which 
it wonld then possess. It might, therefore, do what it would be admissible 
for any constitutional govemment to do when not thus restrained, but it could 
net do what would be inconsistent with constitutional principles. And it 
cannot be necessary at this day to enter upon a discussion in déniai of the 
right of the government to take from either individuals or corporations any 
property which they may rightfully hâve acquired. In the most arbitrary 
times sueh an aet was recognized as pure tyranny, and it bas been forbidden 
in England ever since Magna Charta, and in this country always. It is imma- 
terial in what way the property was lawfully acquired, — whether by labor in 
the ordinary avocations of life, by gift or descent, or by making profitable 
use of a franchise granted by the state; it is enough that it bas become pri- 
vate property, and it is then protected by the ' law of the land,' " 43 Mich. 
140-147; [S. C. 5 N. "W. Rep. 275.] 

We hâve already extended this opinion to a great length, and we 
do not think it necessary or important to notice other positions urged 
by counsel with great learning and ability against the validity of the 
taxes for which the présent action is brought. We are satisfied that 
the assessioent upon which they were levied is invalid and void, 
and judgment must be accordingly entered on the démarrer for the 
défendant, and, by stipulation of parties, the judgment mustbemade 
final. 



Sawter, C. J., coneurring. The facts of this case are fnWj stated 
by Mr. Justice Field, and need not be repeated hère. The questions 
presented are of the gravest character, and of the utmost importance 
to the people of California. While I concur, generally, in the con- 
clusions, and in the line of ai-gument adopted by my associate, I shall 
also state as briefly as I reasonably can, considering the gravity of 
the questions discussed, my conclusions upon the points involved. 

1. In my judgment, the word "person," in the clause of the four- 
teenth amendment to the national constitution, "No state shall 
* ♦ * deprive any person of life, liberty, or property without 
due process of law, nor deny to any person the equal protection of 
the law," includes a private corporation. It must, at least, through . 
tbe corporation include the natural persons who compose the corpo- 
ration, and who are the bénéficiai owners of ail the property, the 
technical and légal title to which is in the corporation in trust for 
the corporatore. The fact that the corporators 8,re united intoan 
idéal légal entity, called a corporation, does not prevent them from^ 
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having a right of property in the assets of the corporation wûîch ia 
entitled to the protection of this clause of the constitution. Not 
does the intervention of this artiôcial being between the real bénéfi- 
ciai owners and the state, for the simple purpose of convenient man- 
agement of the business, enable the state, by acting direetly upon the 
légal entity, to deprive the real parties beneficially interested of the 
protection of thèse important provisions. In the language of Mr. 
Pomeroy, one of the counsel, which I adopt : 

" Whatever be the légal nature of a corporation as an artflcial, metaphysical 
being, aeparate and distinct from the individual members, and whatever dis- 
tinctions the common law makes, in carrying eut the technical légal concep- 
tion, between property of the corporation and that of the individual members, 
still, in applying the fundamental guaranties of the constitution, and in thus 
protecting the rights of property, thèse metaphysical and technical notions 
must give way to the reality. The truth cannot be evaded that, for the pur- 
pose of protecting rights, the property of ail business and trading corporations 
is the property of the individual corporators. A state act depriving a busi- 
ness corporation of its property without due proeess of law, does, in fact, 
deprive the individual corporators of their property. In this sensé, and wlthin 
the scope of thèse grand safeguards of private rights, there is no real distinc- 
tion between artiflcial persons, or corporations, and natural persons." 

This principle is recognized, and the question settled for ail time, 
in an early case by Chief Justice Marshall, in which he says : 

"Aliens, or citizens of différent states, are not less susceptible of thèse appré- 
hensions, nor càn they be supposed to be less the objects of constitutiona! 
provisions, because they are allowed to sue by a corporate narne. That name, 
indeed, cannot be an alien or a citizen; but the persons whom it represents 
may be the one or the other; and the controversy is, in fact and in the law, 
between those persons suing in their corporate character by their corporate 
name for a corporate right, and the individuals agaiust whom the suit may bo 
instituted. Substantially and essentially the parties in such a case, where the 
members of the corporation are aliens or citizens of a différent state from 
the opposite party, corne within the spirit and terras of the jurisdiction con- 
ferred by the constitution on the national tribunals." Bank U. S. v. Devaux, 
5 Cranch, 87. 

It is upon this principle that the national courte hâve ever since 
entertained jurisdiction on the ground of citizenship of the corpora- 
tors in cases wherein corporations are the parties to the record. The 
cases in the suprême court upon this point are nnmerous, and too 
familiar to require further citation. 

In Society, etc., v. New Haven, 8 Wheat. 464-489, it was held that 
a corporation was protected under the sixth article of the treaty with 
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England, of 1783, which reads : " There shall be no confiscations 
made, nor any prosecutions commsnced against a,ny person or per- 
dons for or by reason of the part which he or they may bave taken 
m the présent war, and that no person shall, on that account, suffer 
any future ioss or damage, either in person, liberty, or property," 
etc. The word "person" in the civil-rights act of congress of April 
"20, 1870, (17 St. 13,) was held on the circuit toinclude a corporation. 
N. W. Fert. Co. v. Hyde Park, 3 BisB. 481, 

In Railroad Co. v. Rickmond, 96 U. S. 529, the suprême court 
assumes that a corporation is included in the word "person," as thus 
used in the fourteenth amendment. 

The word "person" is, unquestionably, much broaderin its signifi- 
cation than the word "citizen," and the change from the word "citi- 
zen, " in the first clause of the section, to the word "person" of so 
much larger import, in the last, must bave been well considered, and 
hâve been intended to extend the shield of the constitution to ail 
cases which might require the protection of this wholesome and 
greatly-needed guaranty. There is nothing in the context to indi- 
cate a purpose to limit the meaning of the word "person" to a narrower 
sensé than the word ordinarUy and naturally imports; or to make the 
application of the provision partial only. To exclude corporations 
from its import, would be to leave, perhaps, at this day, the far larger 
portion of the vast capital of the country employed in great enter- 
prises, either commercial, manufacturing, mining, or otherwise, be- 
yond the pale of its protection. There is no good reason for exclud- 
ing the property of corporations from the same protection extended 
to other property. It is subject to ail the burdens, and it should be 
entitled to ail the immunities, of other property. It is, at last, the 
property of natural persons. The provision is protective and re- 
médiai, not punitive in character, and should, therefore, be liberally, 
not strictly, construed. No restriction should be put upôn the term 
not called for by the exigencies of the case, or by the public interest; 
and it must be manifest that the public interest requires that the 
broadest signification should be adopted. 

Blackstone treatsof corporations underthe head of "Eightsof Per- 
sons;" chapter 18 under this head being devoted to the subject. He 
says: "Persons, also, are divided by law into either natural persons 
or artificial;" giving a définition ofeach. Book l,p. 123. So, also, 
does Kent, (3 Kent, 316.) 

In U. S. V. Amedy, 11 Wheat. 412, wherein a person was indieted, 
tinder an act of congress, for 4estToyîng a vessel belonging to a cor- 
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poration, tbe suprême court held that a corporation îs a person witliin 
the meaning of the act. The court, among otber thiugs, saya : "ïbe 
mischief intended to be reacbed by the statute is the same, whether 
it respects private or corporate persons, That corporations are in 
law, for civil purposes, deemed persons is unquestionable." And the 
court in this case holds the same for crimiual purposes also ; and in 
criminal cases statutes are strictly construed. So, in regard to the 
provisions of the fourteentb amendaient under considération, "the 
mischief intended to be reacbed" by the amendment, "is the same, 
whether it respects private or corporate persons." See, also, cases 
cited in the opinion. The authorities to a similar eiïect are numer- 
ous. See, as examples, People v. Ins. Co. 15 Johns. 588; Planters 
Bank v. Andrew», 8 Porter, 404 ; Kyd, Corp. 15 ; Dm/las v. P. M. S. 
Co. 4 Cal. 304; State v. Ndsh. University, 4 Huraph. 106. There 
are many other cases affording support, more or less direct, to this 
view. 

In Ins. Co. V. New Orléans, 1 Woods, 85, it was held on the cir- 
cuit that a corporation is not embraced in the word "person," as 
used in the amendment under considération, and the suprême court of 
California, upon the authority of that case, made a similar ruling in 
C. P. E. Co. V. State Bd. of Equalization, 8 Pac. Coast Law J. 1155. 
But notwithstanding their higb character for ability, and my respect 
for the décisions of the judges taking that view, I am compelled to 
adopt a différent conclusion. I think, both upon reason and author- 
ity, that the other is the better view. Again, with respect to corpo- 
rate property, I adopt the language of counsel, which expresses my 
view accurately and clearly : 

" The property of the corijoration is in reality the property of ita individu»- 
corporators. A state statute depriving a corporation of its property does de 
prive the individual corporators of their property. Thèse clauses of the flfth 
and fourteeuth amendinenLs, and the similar clauses of the state constitu- 
Lioi), apply, therefore, to private corporations, not alone because such corporàr 
tions are ' persons,' within the meauing of that word, but also because statutes 
viohiting their prohibitions, in dealing with corporations, must necessarily in- 
fringe upon the rights of natural persons. In applying and enforcing thèse 
constitutional guarantiea, coi-porations cannot be separated from the natural 
persons who compose thera. " 

It is upon this principle that the décision in Dodge v. Woolsey, 18 
How. 331, rests, which establishes the right of stookholders to main- 
tain a suit against the directors of the corporation and state officers 
to restrain the payment by the one, and the collection by the other, 
of a tax illegally assessed against the corporation. See, also, Mar' 
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shall V. B. é 0. lî. Co. 16 How. 327. But a corporation îtself is, in 
my judgment, a "person," within the meaning of the constitutional 
provision in question. Such bas been tbe ruling in ail cases uuder 
statutes containing tbe word "person," unless the context clearly in- 
dicated a more limited signification. 

2. I shall not spend mucb time in discussing tbe question wbether 
the fonrteenth amendaient applies only to the African race. Un- 
doubtedly, tbe negro furnisbed the immédiate occasion and motive 
for adoption of the amendment; but its benefits could not bave been 
intended to be limited to the negro. The protection afforded is as 
important to others as to him, as is clearly shown by expérience 
under tbis provision. A whole race, not African, large numbers of 
whom came to our sbores under tbe solemn guaranties of stipulations 
in a treaty suggested and sougbt, and in a great part framed, by our- 
selves, to promote our tben supposed interests, were among the first 
to invoke tbis very provision of the fourteenth amendment to protect 
them, under the word "person," in the rigbt to earn an honest living, 
by honest labor; and its protecting power was not invoked in vain. 
Parrott's Ckinese Case, 6 Sawy. 349; In re Ah Chong, {Chinese Fisher- 
inan Case,) Id. 451. Who, in view of past expérience, shall say there 
was no occasion to extend the signification of tbe word "person" be- 
yond tbe negro ? And are ail other races, including our own, to be 
now withdrawn from its protecting power by so narrow and unnatural 
a construction. ï apprehend not. If tbe Une cannot be drawn at 
tbe negro, then no other can be adopted tbat will not embrace every 
human being in his individual character, or in bis légal association 
with bis fellows, for the more eonvenient administration of his prop- 
erty,, and more successful pursuit of happiness. I apprehend that it 
would bave struck the world with some astonishment, wben this 
amendment was proposed to tbe people of the United States for adop- 
tion, if it had read: "Nor shall any state deprive any person of the 
negro race of life, liberty, or property without due process of law; 
nor deny to any person of the negro race within its jurisdiction tbe 
equal protection of tbe laws." Yet so it must, in effect, be read if 
its opération is to be limited to that race. Tbe rights of tbe negro 
are, certainly, no more sacred or worthy of protection tban tbe rights 
of tbe Caucasian or other races; and tbe security of tbe rights of 
corporations, and, througb them, the rights of the real parties, — the 
eorporators, — is as of great public importance as the security of any 
other private interests. 
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3. Does the assessment in question, made in strict pursuance of 
the provisions of the constitution of California, violate tiiat clause of 
the fourteenth amendaient of the national constitution which says 
that no state "shall deprive any person of life, liberty, or property 
without due process of law?" 

The provision of the state constitution under which the assessment 
was made is as follows : 

"The franchise, road-way, road-bed, rails, and rolling stoclc of ail railroads 
operated in more tlian one county in tliis state shall be assessed by the state 
board of equalization at their actual value, and the same sliall be apportioned 
to the counties, cities and counties, cities, towns, townships, and districts in 
which such railroads are located, in proportion to the number of miles of road- 
way laid in such counties, cities and counties, cities, towns, townships, and 
districts." 

This is the only provision affeeting this question. -■ 
To take one's property by taxation is to take or deprive one of his 
property; and if not taken in pursuance of the law of the land — in 
some due and recognized course of proceedings, based upon well-rec- 
ognized principles in force before and at the time this clause was 
first introduced into the varions constitutions, and the législation of the 
country — isto take it "without due process of law." The significa- 
tion of thèse words has beenthe subject of judicial considération and 
discussion in a vast number of cases, and their import has been de- 
termined to be the same as that of équivalent phrases in Magna 
Charta, from which the principle adopted was derived. 

I shall not attempt to give an accurate définition of the term 
"due process of law," applicable to ail cases. It is not necessary for 
the détermination of this case to do so. It is enough to say that it 
has been settled by judicial décision, as I think, that whether the 
proceeding be judicial, administrative, or executive, if it affects life 
or liberty, or takes property directly, or imposes a charge which 
becomes the basis of taking property, some kind of notice, or oppor- 
tunity to be heard on his own behalf, and to défend his rights, given 
to ihe person whose life or liberty is to be affeeted, or whose property 
is to be taken, or burdened with the liability, is an indispensable élé- 
ment — an essential ingrédient — of "due process of law." No one, I 
apprehend, would for a moment contend that a man's life, or his 
liberty, could be legally taken away without notice of the proceeding, 
or without being offered an opportunity to be heard; or that a pro- 
ceeding whereby his life or liberty should be forfeited, or permanently 
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affected, without notice or opportunity to be heard in his own défense, 
could, by any possibility, be by "due process of law." In such cases 
there could be no just conception of "due process of law" that would 
not embrace thèse éléments of notice and opportunity to be heard. 
Any conception exduding thèse éléments would be abhorrent to ail 
our ideas of either law or justice. If thèse éléments must enter into 
and constitute an essential part of due process of law, in respect to 
life and liberty, they must also constitute essential ingrédients in due 
process of law, where property is to be taken ; for the guaranty in the 
conjtitution is found in the same provision in the same connection, 
and in the identical language applicable to ail. One meaning, there- 
fore, cannot be attributed to the phrase with respect to property, and 
another with respect to life and liberty. 

Having stated the principle, which I conçoive to be established by 
an unbroken Une of authorities, I shall refer to some of them. One 
of the latest and most instructive cases upon the subjectwas recently 
decided by the court of appeals of the state of New York, from which I 
shall extract a passage which I adopt as expressing my own views, and 
presenting the question in a very clear and satisfactory light. It 
involved the validity of an assessment for a public street improve- 
ment, and but one question, which was décisive of the case, was 
examined or determined, The question was as to the validity of the 
law under which the assessment was made. The court, by Mr. Justice 
Earl, says: "The latter assessment could be made without any notice 
to or hearing of any person. The law requires no notice, and a pro- 
vision for notice cannot be implied. TJpon the assumption that the 
law was valid, there was ample authority for the commissioners to 
make the assessment without any notice or hearing." Stewart v. 
Palmer, 74 N. Y. 186. The judge proceeds: 

" I am of the opinion that the constitution sanctions no law imposing such 
an assessment without a notice to and a hearing, or an opportunity of a hear- 
ing, by the owners of the property to be assessed. It is not enough that the 
owners may by chance hâve notice, or that they may, aa a matter of favor, ■ 
oave a hearing. The law must require a notice to thetn, and give them a right 
to a hearing and an opportunity to be heard. It matters not, upon the ques- 
tion of the constitutionality of such law, that the assessment has in fact been 
fairly apportioned. The constitutional validity of a law is to be tested, not 
by what has been done under it, but what may by ita authority be done. The 
législature may prescribe the kind of notice and the mode in which it ahall be 
given, but it cannot dispense with ail notice. * • « " id. 188. 

" The législature can no more arbitrarily impose an assessment for which 
property may be taken or sold, than it can render a judgment against 
a person without a hearing. It is a rule founded on the firafc principles of 
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natural justice, older than -written constitutions, that a citizen shall not be de- 
prived of Mb life, liberty, or pi-operty witliout an opportunity to be iieard in 
défense of iiis rights ; and the constitutional provision tliat no person ahall be 
deprived of thèse without due prooess of law, lias its foundation in this rule. 
Tliis provision is the aiost important guaranty of personal rights to be found 
in the fédéral or state constitutions. It is a limitation upon arbitrary le;^lS' 
lation. No citizen shall arbitrarily be deprived of his life, liberty, or property. 
This the législature cannot do, nor authorize to be doue. 'Due prooess of 
law' is not confined to aiiy judicial proceedings, but extends to every case 
vyhich may deprive a citizen of his life, liberty, or property, whether the pro- 
ceedings be judicial, administrative, or executive in its nature. This great 
guaranty is always and everywhere présent to protect the citizen agaiiist 
arbitrary interférence with thèse sacred riglits. * * *" Id. 190. 

"No case, it is believed, can be found in which it was decided that the 
constitutional guaranty did not extend to cases of assessinents, and yet we 
may infer from certain dicta of judges tliat their attention was not called 
to it, or that they lost siglit of it in the cases which they were considering. 
It has sometimes been intimated that a citizen is not deprived of his prop- 
erty, within the meaning of this constitutional provision, by the imposi- 
tion of an assessment. It might as well be said that he is not deprived of 
his property by a judgment entered against him. A judgmeut does not take 
property until it is enforced, and then it takes the real or personal property of 
the debtor. So an assessnient may generally be enforced, not ouly against the 
real estate upon which it is a lien, but, as in this case, against the personal 
property of the owner also, and by it lie may just as much be deprived of his 
property, and in the same sensé, as the judgment debtor is deprived of his by 
the judgment." Id. 195. 

Much more is worth quoting, but it would extend this opinion to 
an unreasonable length, 

ThuB, it is determined in the case cited that a party is not only 
entitled to notice and an opportunity to be heard, but that the law, 
or constitution itself, must expressly provide for notice. This décis- 
ion was approved by the suprême court of California in October last, in 
MulUgan v. Smith, involving the validity of a tax. 8 Pac. Coast Law J. 
499. Said McKinstry, J. : "In my opinion the statute provides no 
notice or prooess by means of which the property owners can be sub- 
jected to the judgment of the county court. The act is therefore 
Toid;" citing Stewart v. Palmer, supra; Cooley, Taxation, 266, and 
other cases; and McKee, J., in the same case said: 

" It is a principle which underlies ail forms of government by laws that a 
citizen shall not be deprived of lifb, liberty, or property without due process 
of law. The législature has no power to take away any man's property, nor 
can it authorize its agents to doso, without flrst providing for personal notice to 
be given to him, and for a full opportunity of time, place, and tril)unal to b» 
heard in défense of his rights. This constitutional guaranty is not confined 
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to judicial proceedings, but extends to every case in which a citizen may be 
deprived of life, liberty, or property, whetlier the proeeeding be judicial, 
administrative, or executive in its nature." 

In Patten v. Green, 13 Cal. 829, Mr. Justice Baldwin, ail the jus- 
tices, including Mr. Justice Field, concurring in tiie opinion, said: 
" We think it would be a dangerous précèdent to hold that an absolute 
power résides in the supervisors to tax land as they may choose, 
without giving any notice to the owner. It is a power liable to great 
abuse. The gênerai principles of law applicable to such tribun als 
oppose the exercise of any such power." The raising of the tax by the 
board of equalization was held void for want of notice. Mr. Web- 
ster, in the Dartmouth Collège Case, defined due process of law, or "the 
law of the land," as "the gênerai law, which hears before it condemns, 
which proceeds upon inquiry, and renders judgmentonlyafter trial." 
He adds : "Everything which may pass under the form of an enact- 
ment is not ' the law of the land."' 

In Cooper v. Board of Works, 108 Eng. C. L. E. 181, in which was 
in question the action of the board of public works, in pursuance of 
a statute which did not require notice, Willes, J., said: "I appre- 
hend that a tribunal, which is by law invested with power to affect 
the property of one of her majesty's subjeets, is bound to give such 
subject an opportunity of being heard before it proceeds; and that 
that rule is of universal application, and founded upon the plainest 
principles of justice." In the same case, Byles, J., said: "The 
judgment of Mr. Justice Fortescue, in Dr. Bentley'a Case, is some- 
what quaint, but it is very applicable, and has been the law from 
that time to the présent." He says: "The objection for want of 
notice can never be got over. The laws of G-od and man both give 
the party an opportunity to make his défense, if he has any. I 
remember to bave heard it observed by a very learned man, upon 
such an occasion, that even God himself did not pass sentence upon 
Adam before he called upon him to make hia défense. 'Adam, where 
art thou? Hast thou not eaten of the tree whereof I commanded 
thee that thou shouldst not eat ?' " See, also, Philudelphia v. Miller, éi) 
Pa. 448; Matter of Ford, 6 Lans. 92; Overïng v. Foote, 65 N. Y. 
263; Westervelt v. Gregg, 12 N. Y. 209; Cooley, Const. Lim. 365; 
Butler V. Sup'rs Saginaw, 26 Mich. 22, 29; Sedg. St. & Const. Constr. 
(Pomeroy's Ed.) 474 et seq., and notes; Cooley, Taxation, 266, 267. 

In Davidson v. New Orléans, 96 U. S. 97, it was not questioned, 
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but assumed, that the party taxed must hâve an opporfcunity to be 
heard, and decided upon that theory. 

In my judgment the authorities establish beyond ail controversy 
that somewhere in the proceas of assesaing a tax under a law, or a 
state constitution, at some point before the amount of the assess- 
ment becomes finally and irrevocably fixed, the statute or the state 
constititution must provide for notice to be given to the owner of the 
property taxed, and an opportunity to be afforded to make objec- 
tions, and to be heard upon them. In some form or manner he 
must be afforded an opportunity to défend hia interests. In this case 
the constitution makes no provision for notice or a hearing, and the 
answer allèges that there viras none, which is admitted by the demur- 
rer. 

4. On behalf of the plaintiff, what purports to be a statute passed 
March 14, 1881, (St. 1881, p. 83,) is cited, which, it is insisted, supplé- 
ments the constitution, and provides for a notice and hearing upon a 
pétition filed within five days af ter the assessment is made upon a rail- 
road. But it is claimed that, although published in the volume of 
statutes for the year 1881 as a statute, the bill never constitutionally 
passed, and that it is consequently no law. Section 15 of article 4 
of the constitution of California provides that "on the final passage 
of ail bills they shall be by yeas and naya upon each bill separately, 
and shall be entered on the joumala, and no bill shall become a law 
without the concurrence of amajorityof the members elected to each 
house. " Under section 5 of the same article the house consiats of 80 
membera, of whom it would require 41 to constitute a majority of the 
membera elected to the house. Upon référence to the published jour- 
nals of the législature it appears that the bill in question paaaed the 
houae and waa sent to the aenate, where it was amended by adding a 
long proviaion, being the very provision, if any there is, which gives the 
owners of railroada of the claaa in question, dissatiafied with the as- 
sessment, a right. to file a pétition, "within five days after the asaess- 
ment is made and entered of record on the books of the board," to 
hâve the asseaament corrected, and providing for proceedings upon 
said pétition. On March 4th the houae considered the senate amend- 
ment, and upon a call of the yeas and nays, as required by the con- 
stitution, 39 members voted for the amendment and 32 against it, 
there being four paired and not voting. Thus the votes in f avor of the 
amendment were two lésa than a majority of membera elected to the 
houae, and the bill failed. It doea not appear that the bill was "read 
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at length." The speaker declared that this was not the final action 
of the house, and that the amendaient concurred in by a vote of S9 
ayes to 32 nays was adopted. An appeal having been taken from 
this décision of the chair, it was afterwards laid upon the table. 
Thereupon two members filed eaoh a separate protest against the dé- 
cision of the speaker, and the certificate that the bill bad passed, on. 
the expressed ground that it did not receive the vote of a majorityof 
the members elected to the house. AU this appears upon the jour- 
nal. If this was not the final action of the house, then, as there 
was no further action, the act never finally passed, even by the 
numbers indicated. Assembly Journal, 24th Sess. pp. 472-475. 

The bill, therefore, never was constitutionally passed, and never 
became a law. Whether the bill beeame a law is a question of 
law of which the court will take judicial, notice. Sherman v. Storey, 
30 Cal. 253; Ottawa v. Perkins, 94 U. S. 268; Qardner y. The CoU 
lector, 6 Wall. 609, 510; Post t. Sup'r», 105 TJ. S. Under the 
décisions of the courts upon constitutional provisions in ail respects 
similar to that in the présent constitution of California, it is set- 
tled that the court, to inform itself, will look to the journals of 
the législature, So the suprême court of the United States holds 
where it is so decided by the state courts in construing iheir own 
constitutions and laws. See cases last cited. I am not aware 
of any décision of the suprême court of California giving a dif- 
férent construction to the state constitution as it npw stands. Un- 
less this mode is adopted of resorting to the journals to ascertain 
whether a statute bas been legally passed or not, expérience, and the 
number of cases that hâve already arisen under similar constitutional 
provisions, demonstrate that the requirement of the constitution that 
the vote shall be taken by yeas and nays, and a majority of the mem- 
bers required to vote in the affirmative on the final passage of an act, 
would be of little avail. 

While we think the case of Sherman v. Storey correctly decided un- 
der the constitution as it then was, we are of the opinion that the 
change in the constitution requires a change in the rule. When Cali- 
fornia adopted from other states the provision now found in its con- 
stitution substantially as found in the constitution of Illinois, it 
must be deemed to bave adopted with the provision the settled con- 
struction put upon it by the courts of the state from which it was 
taken. The leading cases upon the point are Spangler v. Jacohy, 14 
111. 278; Prescott v. Board of Trustées, etc., 19 111. 326; Osbom v. 
Staley, 5 W. Va. 89; and the cases cited in Sherman v. Storey, and 
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in those from tlie United States suprême court. In this case there 
is something more than an omission in the journals, for it affirm- 
atively appears what the vote ^as, and tbat the bill did not pass 
by the vote required by the constitution. 

Statutory provisions, also, hâve been adopted, which appear to be 
designed to give effect to this change in the constitution. Section 255 
of the Politieal Code requires the minute clerks of the senate and as- 
sembly to "keep a correct record of the proceedings of their respective 
houses." And sections 256 and 257 require the daily proceedings to 
be recorded in the journals, and that they "must be read by the sec- 
retary each day of meeting, and then be authenticated by the signa- 
tures of the président and speaker of the respective houses." Section 
1875, Code G. P., provides that "courts take judicial notice of the 
following facts . • • • Public and private officiai aots of the légis- 
lative, executive, and judicial departments of this state, and of the 
United States," etc. * • • "In ail thèse cases the court may 
resort for its aid to appropriate books of documents of référence." 
Section 1888 provides that "public writings are (1) the written acta 
or records of the acts of the sovereign authority of officiai bodies and 
tribu lals, and of public officers, législative, judicial, and executive, 
whether of this state or of the United States," etc. And section 
1918 provides that "officiai documents may be proved as follows: 
• * * (2) The proceedings of the législature of this state, 
and of congress, by the journals of those bodies respectively, or 
either house thereof, or by published statutes or resolutions." Thus 
the journals of the législature are put upon the same footing as 
the statutes. We think there can be no doubt, under the constitution 
of the state and thèse statutes, that we may look to the journals to 
see what action was in fact had with respect to any apparent law as 
published in the volumes of the statutes of the state ; and looking to 
the journals it affirmatively appears that the act upon the statute 
book in question never did become a law. 

Even if the act had passed, it is at least extremely doubtful whether 
the notice, or time for filing the pétition, is sufficiently definite to be of 
any effect. The assessment, under the provision, might be made, 
even if the party is bound to notice the state of the record on the first 
Monday of May, the five days might elapse, and the assessment be 
transmitted to the county, before the party assessed would know, un- 
der the law, that it had been made. Ail the acts of assessment may 
hâve transpired, and the assessment become final, before the first Mon- 
day of May. The board, however, is not required to make it before 
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that day, although îi might do so, and the party assessed oan scarcely 
be expected to watch its proceedings, from day to day, before the time 
fixed by tlie law. 

There being, then, no such statute as is relied on in existence, the 
validity of the assessment must rest alone upon the constitutional 
provision quoted, and the act of 1880, adding sections 3664 and 3665 
to the Political Code; and neither provides for notice of any kind, or 
for an opportunity to be heard in any stage of the proceedings. It 
was therefore made without due process of law, as we understand the 
meaning of that provision as used in the fourteenfch amendaient in 
question. 

Section 3664 of the Political Code, as adopted in 1880, requiresthe 
président, or some other designated officer of the class of corporations 
in question, to furnish the state board of equalization, on or before 
the first Monday of April in each year, a detailed statement of the 
whole number of miles of road operated, the number of cars, amount 
of rolling stock, and their value, the gross earnings, and various other 
particulars; and requires the said board, on or before the first Mon- 
day in May, to assess the franchise, road-way, road-bed, rails, and 
rolling stock. It is urged on the part of the plaintiff that this pro- 
vision f urnishes sufficient notice and opportunity to be heard, to con- 
stitute due process of law on this point, within the meaning of the 
constitutional provision. In our judgment, this position is clearly 
untenable. This is simply a mode adopted for obtaining information 
as to the amount and gênerai value of the property of the corpora- 
tion, as a basis in part, at least, for their future considération and 
action in making the assessment. It is but a preliminary step and 
not the assessment, or any part of the assessment. The board is un- 
der no obligation to adopt either the statement as to what the prop- 
erty is, or its value. It may reject it altogether and adopt an en- 
tirely différent basis. The party interested is entitled, at some point 
of the proceeding, to-know what action the board takes, or proposes to 
take; and to an opportunity to be heard, as to its propriety, before 
the assessment becomes iixed and irrévocable. Other classes of prop- 
erty holders,- also, are required to file a statement of their property un- 
der oath, yet in the scheme provided for their assessment an opportu- 
nity to be afterwards Heard is provided for. 

The constitutions of the state and nation provide that private prop- 
erty shall not be "taken for public use without just compensation." 
When parties cannot agrée, there must be some mode provided for 
v.l3,no.l3— 49 
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ascertainîng the value of property so proposed to be taken for public 
use under the sovereign right of eminent domain. Suppose a stat- 
ute should provide a board, or even a court, to assess the value of 
property proposed to be taken under this power for railroad purposes, 
or other public use, and should give the owner of the property no no- 
tice or opportunity to be heard, other than to require him at some 
time, say a month anterior to the considération and détermination of 
the amount to be paid, to furnish such board or court a similar state- 
ment as to the description and value of the property to that required 
by section 3664, -which the party might do or omit to do; would a 
subséquent ex parte détermination of the value, by the board or court, 
bein pursuanceof due process of lawwithin the meaning of the con- 
stitution? I apprehend that no court would sustain such a proceed- 
ing. I aiso think that a taking for the purposes of taxation under 
such an assessment, without notice or opportunity to be heard, 
would be equally without the protection of due process of law, and 
equally void. 

The state suprême court has held the provision in the constitution 
of California, authorizing the state board of equalization to assess, 
finally, the railroads of the class in question, to be self-executing, re- 
quirîng no législation of any kind to carry it into fuU effect; also 
that the provision is mandatory, S. F, é N. P. R. Co. 8 Pac. Coast 
Law J. 1061. 

It is insisted by défendant that, this being so, it is incompétent for 
the législature to add to or take froin the requirements found in the 
constitution, and that the additional provision of section 3664, as 
adopted in 1880, is void. The view already expressed upon the sec- 
tion renders it unnecessary now to détermine that question, although 
présentai by the record and argued by counsel. It would seem, how- 
ever, that there can be no constitutional objection to legislating 
upon détails for the purpose of more effectually carrying out the 
Bcheme of the constitution, so far as the législation is not inconsistent 
with any of its provisions. It is a gênerai rule that a state législa- 
ture has ail législative power not inhibited by the constitution, state 
or national. S. P. R. Co. v. Orton, 6 Sawy. 186. 

This being so, it would seem that the législature might supplément 
the constitutional provision by statutory provisions intended to more 
perîectly protect the rights of the parties by other safeguards which 
are not inconsistent with the constitutional provision. But as this is 
a question more properly belonging to the state courts, we do not 
deem it désirable to finally détermine it now. 
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5. Is the provision of tbe state constitution, under which the as- 
sessment in question was made, in conflict with tiie provision of the 
fourteenth amendaient to the national constitution which provides 
that no state "shall deny to any person the equal protection of the 
law?" The circuit justice has discussed this question so fully and 
satisfactorily that I shall hâve lîttle to add. The provision is : 

"A mortgage, deed of trust, contract, or other obligation by which adebt is 
secured, shall for the purposes of assassinent and taxation, be deemed and 
treated as an interest in the property aflected thereby. Except as to railroad 
and other quasi public corporations, in case of debts so secured, the value of 
the property afifected by such mortgage, deed of trust, contract, or obligation, 
less the value of such security, shall be assessed to the owner of the property, 
and the value of such security shall be assessed and taxed to the owner thereof , 
in the county, city, or district in which the property affected thereby is situ- 
ate. The taxes so levied shall be a lien upon the property and security, and 
may be paid by either party to such security. If paid by the owner of such se- 
curity, the tax so levied upon the property afifected thereby shall beoome a part 
of the debt so secured. If the owner of the property shall pay the tax so levied 
on such security, it shall constitute a payraent thereon, and to the extent of 
sdch payment a full discharge thereof; provided, that if any such security or 
indebtedness shall be paid by any such debtoror debtors, after assessment and 
before the tax levy, the amount of such levy may likewise be retained by such 
debtor or debtors, and shall be computed according to the tax levy for the 
preceding year." 

Whatever the property, then, real or personal, mortgaged to secure 
a debt, the value of the debt so secured, in the case of everybody ex- 
cept "a railroad and other quasi public corporations," is to be de- 
ducted from tbe value of the property mortgaged; and the value only 
of the property mortgaged, "less the value of such security, shall be 
assessed and taxed to the owner of the property, and the value of such 
security shall be assessed and taxed to the owner thereof;" that is 
to say, that, whatever the property, it shall be taxed to the real 
owner. But in the case of "a railroad or other quasi public corpora- 
tion," there is to be no réduction of the value of the mortgaged prop- 
erty, and the wbole is to be taxed to one party, whether he owns the 
whole or not. In one case, if property is mortgaged to the extent of 
half its value, the owner is assessed upon one-half the value, and the 
owner of the debt secured is taxed upon the other half. But in the 
other case the owner of the légal title to the property is assessed and 
taxed upon the whole value of the property, and the other party, who 
is interested to the extent of one-half, upon none. A., a natural per- 
son, has. $50,000 in cash — ail the property he has — and purchases 
of B,, another natural person, a pièce of real estate for $100,000, 
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that being its actual value, paying one-half down, and giving a mort- 
gage for $50,000 to secure the balance of the purebase money. The 
constitution in eflfect says — and in this instance such is tbe real, actual 
Btate of facts — tbat A. and B. each bas $50,000 in tbe property, one- 
half not having been paid for by A., and each shall be assessed and 
pay a tax upon bis own interest in it, amouuting to $50,000. A., in 
this instance, is worth only $50,000, and if he pays taxes upon a 
larger amount be pays taxes upon property he does not own — upon 
property owned by somebody else. This seems to be a self-evident 
proposition. 

C, "a railroad or otheT quasi public coi'poration," also bas $50,000 
cash, and purchases of B., for its proper use, an adjoining pièce of 
réal estate for $100,000, wbicb is also its actual value, paying 
$50,000, and giving a mortgage to secure tbe balance of the purebase 
money. In this case, as in the other, the actual interest of each in 
tbe property is $50,000. They stand upon precisely tbe same foot- 
ing in ail particulars with référence to the property. C. bas only 
$50,000 in the property, — it not having paid for the other half, — and 
B. the rest. But in this case the constitution says thatC. shall, nev- 
ertbeless, be assessed for, and pay taxes upon, the whole property, 
double the amount he own s, and B. shall not be required to pay any- 
thing; tbat is to say, tbat C. shall not only pay the tax on its own 
property, but the tax upon B.'s property; tbat money, to the amount 
of tbe tax assessed upon $50,000 belonging to B., shall be taken by 
the state or county from C, and appropriated to the use and for the 
beneût of B., to liquidate B.'s share of the public burdens. This 
sum, being so muoh more than C.'s share of the public burdens, and 
being in fact B.'s share, the resuit of the opération is not only to 
take so mucb property from C. for public use without compensation, 
but also to arbitrarily take it from C, and apply it to the use and 
benefit of another private party, B., without compensation. Tbe 
resuit would be the same whether the property of A., B., and C, 
thus situated and mortgaged is land, a railroad operated in one or 
more counties, or any other kind of property. Does a law which 
authorizes such proceedings — such discriminations — bear or press 
equally upon A. and C, or equally upon B. and C. ? Is C. equally 
protected in bis rights of property with A., or equally protected with 
B. ? Altbough situated precisely alike with référence to their prop- 
erty, do tbey feel tbe pressure of tbe public burdens equally and 
alike? The question does not appear to me to admit of argument. 
Upon the very statement of the proposition it seems to me to be self- 
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évident that a law authorizing and requiring suoh proceedings does 
not afford, but expressly dénies, the equal protection of the law. The 
constitution in the one case says that "the mortgage, deed of trust, 
contract, or obligation" shall be "deemed and treated as an interest 
in the land aiïected thereby," which, in the cases supposed, together 
with the debt secured, it undoubtedly in fact is; but in effect the 
constitution says it is not so in the other case. Différent kinds of 
property may require to be taxed in différent forma and modes, in 
order to be equally taxed ; and classifications of property, for purposes 
of taxation, should hâve référence to the just equality of burdens, so 
far as that is practically attainable. Classification should hâve réf- 
érence to the différent character, situation, and circumstances of the 
property, making a différent form or mode of taxation proper, if not 
absolutely necessary. It cannot be arbitrarily made with mère réf- 
érence to the nationality, color, or character of the owners, whether 
natural or artificial persons, without any référence to a différence in the 
character, situation, or circumstances of the property. If the arbi- 
trary discrimination and classification found in this case can be 
legally made under the constitution and the law of the land, then the 
constitution or the law eau be so framed as to dispose of a man's 
rights in property of ail kinda by arbitrary classification and défini- 
tion, without regard to the real facts, circumstances, or condition of 
the property. A person may be classified and defined eut of the equal 
protection of the law; and if so with référence to this provision, he 
can also be classified and defined out of uniformity in the opération 
of the law in other particulars; out of the protection of due process 
of law, and of the provision forbidding a law impairing the obliga- 
tion of contracta, or taking property for public use without just com- 
pensation; and, indeed, out of ail the guaranties of the constitution, 
state or national. I am not arguing that property of ail kinds may not 
be taxed where it is found; but in this case there is a personal liabil- 
ity sought to be enforced against the défendant for taxes not imposed 
upon others in like circumstances, without- any means provided for 
reimbursement, suoh as are applicable to others similarly situated, by 
the party who ought to pay the tax, 

What constitutes the equal protection of the law is well stated in 
Ah Kow V. Nunan, 5 Sawy. 563; In re Ah Fong, 3 Sawy. 144; Pear- 
son V. Portland, 69 Me. 278; Portland v. Bangor, 65 Me. 120; 
Missouri V. Lewis, 101 U. S. 22. See, also, lÂve Stock, etc., Ass'n, v. 
Crescent City Co. 1 Abb. 398; Purrott's Chinese Case, 6 Sawy. 377. 
That inequality and différent principles of taxation of persons simi- 
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larly situated, as in this case, is a violation of thîs provision seems 
to be already determined by tbe suprême court of the United States. 
The civil-rights act, as re-enacted in 1870, and again in the Eevised 
Statutes, provides that — 

«Ail persons within the jurisdlction of the United States shall hâve the 
same right in every state and territory • * * to the full and equal bene- 
fit of ail laws and proceedings for the security of persons and property as is 
enjoyed by white citizens, and shall be subject to like punishment, pains, pen- 
alties, taxes, licenses, and exactions of every kind, and to no other." 16 St. 
p. 144, §16; Rev.St. 1977. 

The congress which passed this act embraced many of the mem- 
bers who were in the congress which framed and proposed the four- 
teenth amendment, and they may be supposed to be well informed 
as to the purpose and scope of that amendment. This act was 
passed in pursuance of the last clause of the amendment, as a part 
of the appropriàte législation to enforce its provisions. It is there- 
fore a législative construction as to the scope of the provision in- 
hibiting the states from denying to any person the equal protection 
of the law. The United States suprême court gives the amendment 
a similar construction as to its scope. In Stravdery. West Virginia 
the court says that sections 1977 and 1978 of the Eevised Statutes 
"partially enumerate the rights and immunities intended to be 
granted by the constitution," and after quoting section 1977, as 
above set out, adds : " This act puts in the form of a statute what 
had been substantially ordained in the constitutional amendment. 
It was a step towards enforcing the constitutional provision." 100 
U. S. 311. 

In Ex parte Virginia the court, referring to Tennessee ▼. Davis and 
Siravder v. West Virginia, said : 

" We held that the fourteenth amendment secures, among other civil i-ights, 
to colored men, when charged with criminal offenses against a state, an im- 
partial jury trial, by jurors indiflerently selected, or chosen without discrimi- 
nation against such jurora because of their color. We held that immunity 
from any such discrimination is one of the equal rights of ail persons, and 
that any withholding it by a state is a déniai of the equal protection of the 
laws, within the meaning of the amendment. We held that such an equal 
right to an impartial jury trial, and such an immunity from unfriendly dis- 
crimination, are placed by the amendment under the protection of the gênerai 
government, and guarantied by it. We held, further, that this protection and 
this guaranty, as the flfth section of the amendment expressly ordains, may be 
enforced by congress by means of appropriàte législation." 100 U. S. 345. 
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If discrimination in fixing the qualifications of jurors inferentially 
violâtes the provisions of the fourteenth amendment, as denying the 
equal protection of the law, it is not easy to perceive why discrimi- 
nations in the assessment and collection of taxes expressly made are 
not equally so. 

Thus it appears that the suprême court regards the section quoted 
as within the scope of the fourteenth amendment, and the act pro- 
vides that everyperson "shall be subject to like • » ♦ taxes, 
licenses, and exactions of every kind, and to no other, " as "wbite citi- 
zens;" and this is held to be appropriate législation to enforce the 
amendment. We bave already seen that this défendant is subjected 
to taxes and exactions other than and différent from those imposed 
upon "white citizens." We bave already held that the word "person," 
as to property rights, as usedin the amendment in question, includes 
a corporation, and, as used in the provision of the statuts cited, it 
includes a corporation by express définition of the statute itself, which 
says, in terms : "In determining the meaning of the Eevised Statutes 

* * * the word • person' may extend and be applied to partner- 
ships and corporations." Page 1, tit. 1, c. 1, § 1. 

The provision of the constitution of the state of California in ques- 
tion, therefore, violâtes the provision of the fourteenth amendment in 
denying to défendant the equal protection of the law. "An uncon- 
stiÉutional law is void, and is no law." Ex parte Siehold, 100 U. S. 
376. "The constitution and laws of the United States are the 
suprême law of the land, and to those every citizen of the United 
States owes obédience, whether iu his individual or officiai eapacity. 

* * * The laws of the state, in so far as they are inconsistent 
with the laws of congress on the same subject, cease to hâve effect 
as laws."" Id. 392, 397. 

6. Ifc is further urged on the part of plaintiff that, under the state 
constitution, the législature is authorized to alter or repeal the laws 
under which corporations are formed, — they cannot be properly called 
charters, — and that this mode of taxing corporations, in eiïect, opér- 
âtes as an amendment of the act authorizing the formation of cor- 
porations, and that corporations hold their franchises in subordina- 
tion to that provision. 

The proceeding in question is either taxation or something else; 
either an exercise of the sovereign right of taxation, or the exercise 
of some other power ; either taxation or not taxation. The provision, 
in terms, purports on its face to provide for taxation. The conven- 
tion that framed the article, and the people, when they adopted it, 
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evidently naust hâve supposed they were providing a scheme of tax- 
ation. The provision admits of no other eonstructiou. 

The provision is found in the ehapter entitled "Eevenue and Tax- 
ation," and the section says: "For the parpose of assessment aud 
taxation," etc. If the proceeding is taxation, then it provides, aud 
can only provide, for taking from the défendant an amount of money 
equal to its just share of the public burden relieved by the taxation, 
and nothing more. Anything beyond that is taking private property 
for public use without compensation. If the proceeding is taxation, 
there is no necessity for resorting to any other provision of the con- 
stitution. If it is not taxation, — if the amount demanded, or the 
priuciple adopted, is imposed as a condition of continued existence, 
or as a limitation of its rights to exercise its franchises, — then it is an 
annual bonus demanded for the franchise, or the privilège of existence, 
such as was formerly often demanded and paid by corporations for 
the spécial privilèges given by spécial charters, when there were no 
restrictions upon the législative power upon the subject, and is not 
taxation. If it is-a bonus demanded and paid for this right, then, in 
addition, the corporation is subject to taxation upon its property; for 
under the constitution ail property must be taxed. "AU property in 
the State," says the constitution, "not exempt under the laws of the 
United States, shall be taxed in proportion to its value, to be ascer- 
tained as provided by law." Article 13, §§ 1, 6, says that "the 
power of taxation shall never be surrendered or suspended by any 
grant or contract to which the state shall be a party." If, therefore, 
the provision of section 4 relative to "railroad or other quasi public 
corporations" is a term or condition of the contract upon which its 
existence and further exercise of its franchises dépend, then it must 
still be liable to taxation on its property in the prôper mode'. By a 
contract authorizing certain persons to form a corporation and exer- 
cise its franchises, however valuable the considération received, the 
state cannot, as wè hâve seen, surrender or suspend its right to tax 
its property besides, as ail other property is taxed. Other tax-payers 
are entitled to hâve the property of corporations properly taxed. 
Again, if the submiasion to this mode of what is called taxation be- 
comes a valid condition of the continuance of the further existence of 
the corporation, and the further exercise of its franchises, then a re- 
fusai to pay the tax is a violation of the conditions of its being, and 
the courts, upon a proceeding for the purpose by the state in the na- 
ture of a quo icarranto, wonld probably adjudge the forfeiture of its 
charter and wind up its affairs. This would be the appropriate rem 
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edy. T apprehend that no court would so adjudge under the présent 
constitution on that ground. It is clear to me, therefore, from tliese 
considérations and the express torms themselves of the constitution, 
that the provision in question attempts to provide onlj' for exercising 
the sovereign power of taxation, — has no other end to accompiish, 
and accomplishes no other purpose, — and that the rights of the par- 
ties must be determined on that hypothesis alone. Again, the gên- 
erai act authorizing the formation of corporations confers upon those 
complying with its provisions certain rights, franchises, and privilèges. 
It endows the parties as organized with certain faculties and capaci- 
ties, the resuit being to give them in their united character, under a 
certain name, a capacity to do business and acquire property. A 
law merely authorizing the formation of a corporation gives the cor- 
poration formed no property. That must be acquired oy the corpo- 
ration for itself. The législature, under the various guaranties of the 
constitution, state and national, can only take away, limit, enlarge, 
or modify that which it gave. And what is given in the créative act 
is, simp'y, its capacities ; its légal faculties, including ail such as are 
essential to its corporate existence; ail those powers which are strictly 
corporate, being those powers which can only be given by législative 
act; powers uot possessed by natural persons or partnerships, aeting 
in their natural, individual, or associate oharacters, independent of 
législation. Thèse strict corporate powers I attempted to define in 
Ortons Case, 6 Sawy. 187. The powers thus given, essential or 
otherwise, and their future exercise, may be modified, or otherwise 
affected, by subséquent législation. A corporation having beeri 
formed with capacity to acquire and hold property, the législature 
may, doubtless, grant to it, as well as to natural persons capable of 
taking, property rights; but such rights of property, when onc& 
vested, can no more be withdrawn than the property acquired from 
other sources, or than property granted to, or acquired by, natural 
persons. The property acquired in the exercise of its corporate fac.^ 
ulties, from whatever source derived, is the property of the metaphys- 
ical being called the corporation, held, however, in trust for the sole- 
benefit of the corporators. As such, it is protected like ail other 
property, and can only be taken by the law of the land, m some one- 
of the modes not inhibited by the constitution. It cannot, in my 
judgment, be taken even as a further condition of corporate existence 
withont the assent of the corporation or its corporators. «There i» 
no consent in this case to submit to any such conditions, and that is 
not the basis upon which the action is brought. There is no promise^ 
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to pay a bonus set out in the complaint upon which an action can be 
maintained. I apprehend that a mère provision in the form of a 
statute, or a state constitution adopted after the formation of a cor- 
poration, that corporations under the laws should cease to exist un- 
less they surrender to the state ail the property theretofore aequired 
by the corporation, would be void. And power to demand a part, as 
a condition of existence, however small, is power to demand ail. 
Such a statutory demand would be but a flimsy guise or prétest for 
evading alL the guaranties of the constitution, which -would not for a 
moment be tolerated. It would be to seek indirectly what could not 
be attained directly; the aeoomplishment of an unlawful end by 
what, at best, is but apparently lawful means, See, on this point, 
Parrott's Chinese Case, 6 Sawy. Séî) ; opinion of Hoffman, J. In that 
case I had occasion to say : 

" The end being unlawful and répugnant to the suprême law of the land, it 
is equally unlawful and equally in violation of constitution and treaty stipu- 
lations to use any means, however proper or within the power of the state 
for lawful purposes, for the attainment of that unlawful end, or aecomplish- 
raent of that unlawful purpose. It cannot be otherwise than unlawful to use 
any means whatever to accomplish an unlawful purpose. This proposition 
would seem to be too plain to require argument or authority. Yet there is 
an abundance of authority on the point, although, perhaps, not stated in this 
particular form. Brown v. Maryland; 12 Wheat. 419; Ward v. Maryland, 
12 Wall. 431; Woodruff v. Parham, 8 Wall. 130-140; Hinson v. Loti, Id. 152; 
Welton V. Missouri, 91 XJ. S. 279-282; Cook v. Pennsylmnia, 97 17. S. 573." 

The observations of Mr. Justice Field in Cummings v, Missouri, 
i Wall. 325, are pertinent in this connection. He said : 

"The deprivation iseffected with equalcertainty in theone case as it would 
be in the other, but not with equal directiiess. The purpose of the law-maker 
in the case supposed would be openly avowed; in the case existing it is only 
disguised. The légal resuit must be the same; for wliat cannot be done 
directly cannot be done indirectly. The constitution deals with substance, 
not shadows. Its inhibition was leveled at the thing, not the name. It 
intended that the rights of the citizen should be secure against deprivation 
for past conduct by législative enactment .under any form, however disguised. 
If 'the inhibition can be evaded by the form of the enactment, its insertion in 
the f undamental law was a vain and futile proceeding." See, also, Henderson 
V. Mayorof N. Y. 92 U. S. 263; ChyLung v. Freeman, Id. 279; Bailroad Co. 
V. limon, 95 U. S. 472. 

The foregoing observations apply equally well to any effort to 
obtain the property of corporations by irregular means not applica- 
ble to natural persons. It seems to me that under our gênerai system 
embodied in the constitution, providing for corporations, which for- 
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bîds the grantîng of any spécial privilèges not enjoyed by ail other 
persons, it was intended to put corporations, with respect to their prop- 
erty and to ail other matters, exeept what is in fact granted by tho 
laws, in ail partioulars upon the same footing as natnral persons. 

In my judgment, the state constitutional provisions under consid- 
ération, and the laws passed to carry them ont, violate the provision 
of the fourteenth amendaient in question in two vital partioulars: 
(1) They assess railroad and other quasi public corporations upon a 
différent basis from that adopted with respect to the natural persons 
similarly situated, in the partioulars herein pointed out ; (2) they pro- 
vide, with respect to natural persons, notice and an opportunity to be 
heard in the course of the proeeeding to assess their property before 
the assessment becomes fixed, while they afford no snch notice or 
opportunity to be heard to railroads and other quasi public corpora- 
tions ; and in both thèse partioulars deny to the latter the equal pro- 
tection of the law within the meaning of the fourteenth amendment 
to the national constitution. 

Âgain, this suit is for a tax and nothing else. It proceeds upon 
that idea, and the idea alone, that a valid tax bas been assessed 
against the défendant, which this action is brought under the statuts 
to recover. The suit cannot be maintained upon a liability imposed 
under other and différent provisions of the constitution. If it can- 
not be maintained as for a tax it must fail. The reeovery, if any 
is had, must be upon the cause of action alleged. 

We do not conçoive that a provision for assessing railroads oper- 
ated in more than one county, by the state board of equalization, 
while other local property is assessed by the local assessors, would be 
denying the equal protection of the law, provided the assessment in 
the former case is, in ail respects, made upon tbe same basis, under 
the same rules, and upon the same principles as to value, notice, 
opportunity to be heard, etc., as in the latter. The presumption 
would be that ail the officers would perfonn their duties justly under 
the law, and that the assessments so made upon property, differently 
circumstanced, would operate equally. Nor do we think that the 
assessment of the "franchise, road-way, road-bed, rails, and rolling 
stock of ail railroads operated in more than one county in the state, " 
"by the state board of equalization," as a unit, and apportioning the 
amount of the assessed value to the several counties, etc., in propor- 
tion to the number of miles in each, is objectionable, on the ground 
that it dénies the equal protection of the law to tbe owner of the 
road. 
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Indeed, this seems to be the only practicable way of assesslng such 
a road. It is owned and operated as a unit, and cannot be otherwise 
usefully employed. Its income, expansés, and management, and ail 
its opérations, are as a unit. Its rolling stock is at one point at one 
moment, and at another at a différent point of time, but it is ail 
working together as a unit to the accomplishment of one end. In 
fragments and isolated parts, the road would be comparatively value- 
less as property. It is only as a unit that it can be properly consid- 
ered or properly taxed. To tax it otherwise would be to tax it upon 
principles materially différent from those applicable to olher prop- 
erty necessarily considered and used as a unit. The character and 
circumstances of the property are such as seem to justify a classifi- 
cation for this purpose. Thèse points, also, seem to be determined 
in favor of the plaintiff in the State Railroad Tax Cases, 92 U. S. 
575. The other points determined in this case are not involved in 
those cases. 

Whatever public inconvenience may temporarily resuit from our 
décision, — and it must necessarily be great, — being satisfîed, as we are, 
that the provisions of the state constitution now in question violate 
the inhibitions of the fourteenth amendment, our duty is plain, and 
we cannot, if we would, shrink from its performance. There must be 
judgment for the défendant. 

Since the argument in thèse cases commenced, apparently in an- 
ticipation of what must necessarily be the resuit, varions means, more 
or less violent, hâve been suggested, through the public press and 
elsewhere, to prevent railroad corporations from escaping the pay- 
ment of their just share of the public burdens : such as taking away 
their franchises; seizing and appropriating their property first, and 
litigating the right afterwards ; and punishing by the severest penal- 
ties the officers of ail such corporations, in ail cases where résistance 
to payment of a tax is made in the courts, however illégal the exac- 
tion or whatever the ground of complaint on their part may be. Vio- 
lent counsels of this character usually resuit in constitutional and 
statutoi*y provisions such as those we hâve been considering and held 
Toid, whick render it necessary to seek the protection of our national 
inajna charta. It would be idle— utterly futile^to insert a provision 
in the national constitution guarantying to every person within its 
jurisdiction his life, his libeity, and his property, if certain classes 
can be sekcted, ont in the subordinate législation of the country to be 
visited with condign punisbment if they even seek to invoke the pro- 
tection of this bénéficient guaranty against diseriminating and wrong- 
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fui législation. If a single individual can be deprived of the protec- 
tion of this provision by such means, so can ail. If such things can 
be, wherein does the protection of the guaranty consist ? 

A far wiser and more statesmanlike proceeding would seem to be, 
to avoid ail occasion for résistance to wrong in the guise of voidlaws, 
by cooUy and calmly re-examining the subject in the light of past 
expérience, and so amending our state constitution and statutes as to 
bring tbem into entire harmony with ail the guaranties of the four- 
teenth amendraent, "the crowning glory of our national constitution" 
— that noblest and best written constitution ever devised by the wis- 
dom of m an. 

If the life, liberty, property, and happiness of ail the people are to 
be preserved, then it is of the utmost importance to every man, 
woman, and child of this broad land that every guaranty of our na- 
tional constitution, whatever temporary inconvenience may be fait, 
be firmly and rigorously maintained at ail tlmes and under ail cir- 
cumstances. lu the language of the suprême court of the United 
States : 

" The constitution of the United States is a law for ruiers and people, 
equally in war and in peace, and covers vyith tlie sliield of its protection ail 
classes of men, at ail times, and under ail circumstances. îîo doctrine in- 
volving more pernieious conséquences was evèr invented by the wit of man, 
fhan that any of its provisions can be auspended during any of the great exi- 
genoies of government. Such a doctrine leads directlyto anarchy or despot- 
ism." MilUgan'sCase,4:Wa.\\.lW. 

. 1 concur in the judgment ordered by the circuit justice. 

ORDEB STAYING PEOCEEDINGS. 

; As the questions we hâve considered are of the greatest impor- 
tance, and their correct solution concerns not merely the railroad 
corporation, which is the défendant, but corporations of every kind, 
other than municipal, we shall order a stay in ail the other éases 
(nbt decided to-day) now pending in this court inyolving the sàme 
questions, until thèse cases can be brouglit .before the suprême court 
of the United States, and the questions involved shall baye recejved 
by its judgment their final and authoritatiye détermination. If the 
décision now reached be theré sustained, the state will be obiîged to 
order a new assessment, in màkinjg which the defendaiït willbe allowed 
a déduction in the valuatioh of its property for the mqrtgage therieon. 
and also a hearing before, ,the state board of equaliza?tioii with. respect 
to, the assessment. If, on the other' haud, the décision, be rev.eraed. 
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the other cases can be at once disposed of. By taking out a writ of 
error immediately on the judgment now rendered, it is possible that 
the case may be advanced on the calendar and be heard at the conx- 
ing term. 

NOTE. 

CoNSTiTUTiONAL Law — ^FouRTEENTH Amendment. Tlie fourteeiith 
amendment to the fédéral constitution contains prohibitions which hâve exclu- 
sive référence to the action of the state government, (Virginia v. Bives, 100 U. 
S. 313; Hx parte Virginia, Id. 339; U. 8. v. Cruikshank, 92 U. S. 542,) and is 
a guaranty of protection against state action, (Id.; Sla.ughter-Jiouse Cases, 
16 Wall. 36.) It created no new right, but operated upon légal rights as it 
found them established and declared that such as they were, in eacli state, 
they should be enjoyed by ail persons alike, ( Ward v. Flood, 48 Cal. 36,) and 
furnished an additional guaranty against any encroachment by the states 
upon the fundamental rights which belong to every citizen, as a member of 
Society, {U. S. v. Cruikshank, 92 U. S. 543; Virginia v. Rives, 100 U. S. 313; 
Van Valkenhurg v. Brovm, 43 Cal. 43; U. S. v. Hall, 13 Int. Eev. Kec. 181,) 
by preventing states from doing that which will deprive the person of prop- 
erty, and iiot from regulating the use of property, (Munn v. Illinois, 94 U. S, 
134.) The object of the constitution is justness aud f airness. Wisconsin Cent. R. 
Co. V. Taylor Co. 52 Wis. 43, The amendment was designed to secure equal 
rights to ail persons, [Ex parte Virginia, 100 U. S. 339 ;) and it applies to ail 
persons, whether native or foreign, while within the jurisdiction of the United 
States, {Ex parte Ah Fong, 3 Sawy. 144.) 

Eqxtal Protection of the Laws. The provision as to equal protection 
of the lawa contemplâtes the protection of persons and classes of perdons 
against unjust discrimination by a state, [Missouri v. Lewis, 101 U. S. 22,) 
but it does not relate to territorial or municipal arrangements made for dif- 
férent portions of the state, (Id. ;) for a state may establish one system of law 
in one portion of its territory and another System in another poilion, provided 
it does not abridge the privilèges and immunities of citizens of the United 
States, nor deprive a person of his rights without due process of law, nor deny 
any person within its jurisdiction an equal protection of the law, (Id.) Equal 
protection of the law implies not only equal accessibility to courts for the pro- 
tection or redress of wrongs and the enforcement of rights, but equal exemp- 
tion with others of the same class from ail charges and burdens of every kind. 
Ex parte Ah Fong, 3 Sawy. 144. A law which déclares that one class of per- 
sons shall hâve no redress, which redress is given to ail by the gênerai stat- 
utes, is in conflict with Ihis amendment. Pearson v, City of Pmiland, 69 
Me. 281. While the gênerai statiite remains in force for the protection of one 
class of persons within the jurisdiction of the state, it must remain in force 
for the protection of a,ll others similarly situated. Id. A state constitution 
is a law in so far that it eannot violate the provisions of the fédéral consti- 
tution; so held as to the provision relating to the impairment of the obliga- 
tions of contracts. Dodge v. Woolsey, 18 How. 331; Qroves v. Slaughter, 15 
Pet. 449 ; Railroad v. MoClure, 10 Wall. 511 ; Belmas v. Ins. Co. 14 Wall. 667 ; 
e?un» V. Barry, 15 WAll. 610; 8 N. B. K. 1 ; MouUrie Co. y.Savings £ank,92. 
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tr. s. 6a'2 ; In re McLean, 2 N. B. E. 173 ; Marsh v. BurrougTis, 1 Woods, 463 ; 
Osborn.y. Nicholson, 1 Dill. 235; Eawkins v. FUkim, 24 Ark. 286; Jacowny 
y.Denton, 25 Ark. 625; McNealy y.&regory, 13 Fia. 417; Eomestead Cases, 
23 Grat. 266; Furman v.Nichol, 8 Wall. 44; Moore y.Ill. Cent. R. Co. 4 
Chi. Leg. News, 123; Edwards v. Jager, 19 Ind. 407; Logwood v. Planters' 
Bank, 1 Miner, 23; Chicago v. Rumsey, 87 111. 348; Ex parte LeésBank, 21 
N. Y. 9; Rutland v. Copes, 15 Rich. 84; Hazen v. !7raion Banfe, 1 Sneed, 115, 
Keith V, CZar/f, 2 South. Law Rev. 24; Union Bank v. Siate, 9 Yerg. 490; 
Jones V. Brandon, 48 6a. 593 ; Chambliss v. Jordan, 50 Ga. 81. And so of a 
constitutional amendment, (Pacific R. Co. v. McGuire, 20 Wall. 36; ^eitft v. 
Clark, 97 U. S. 454;) or a change in a state constitution, (Dodge v. Woolsey, 
18 How. 331; Matheny v. (îoZdew, 5 Ohio St. 361.) 

Due Peocess of Law. The principle is universal that no man's property 
can be taken from hiin without his consent, express or implied, except by due 
course of law. Blackman v. Lehman, 63 Ala. 547. " Due process of law " 
means such an exertion of the powers of govenimeut as the settled maxims 
of the law permit and sanction. Bertholf v. O'Reilley, 18 Am. Law Eeg. (N. 
S.) 119; Ex parte Ah Fook, 49 Cal. 402. It means law in its régulai- course 
of administration through courts of justice, {Barker v. Kelly, 11 Minn. 480; 
Rowan v. State, 30 Wis. 129; State v. Becht, 23 Minn. 413;) the law of the 
laud, {Matter of Meador, 1 Abb. U. S. 331 ; Murray v. Hohoken, etc., Co. 18 
How. 472; James v. Reynolds, 2 Tex. 251;) a présent existing rule, and not 
an ex post facto law, {Hoke v. Henderson, 4Dev. 15; Taylor v. Porter, 4 Hill, 
146; Wynehamer v. People, 13 N. Y. 393; Norman v. fforst, 5 Watts & S. 
171;) a law existing at the time of vesting of rights, {Wilkinson v. Leland, 2 
Pet. 658 i Osborn v. Nicholson, 13 Wall. 662.) 

Thefourteenth amendment does not eniploy the phrase " due process of law " 
in any new sensé but as employed in the state constitution. Munn v. Illinois, 
94 U. S. 118. The terra, when applied to judicial procédure, means a course 
of légal procédure according to those rules and principles established by our 
jurisprudence for the protection and enforcement of private rights, (Pennoyer 
V. Neff, 95 U.S. 714,) and generally implies and includes parties, judge, regular 
allégations, and a trial according to some settled course of judicial proceed- ' 
ings, {Murray v. Hohoken, etc., Co. 18 How. 272; Huber v. Reily, 53 Pa. St. 
112 ; Rees v. Waiertown, 19 Wall. 122 ; Westenélt v. 9reg, 12 N. Y. 202 ;) a timely 
and regular proceeding to judgment and exécution, (JDwight v. Williams, 4 
McLean, 586;) a légal proceeding under direction of a court (Newcomb v. 
Smith, 1 Chand. 71) intended to secure the right of trial according to the 
forms of law, {Parsons v. Russell, 11 Mich. 113.) 

The phrase " due process of law " does not in ail cases necessarlly require 
judicial proceedings, (MoMillan v. Anderson, 95 U. S. 37 ; see. to same efifect, 
Pearson v. Yewdall, Id. 294 ; Murray v. Hoboken, etc., Co. 18 How. 272 ; David- 
son V. New Orléans, 96 U. S. 897; Qreene v. Briggs, 1 Curt. 311 ; Murray v. 
Hoboken, etc., Co. 18 How. 211; Hoke v. Henderson, 4Dev. 15; Taylor v. Pcr- 
ter, 4 Hill, 146; Van Zandt v. Waddel, 2 Yerg. 260; State Bank v. Cooper. 2 
Yerg. 599 ; Junes v. Perry, 10 Yerg. 59,) and does not necessarily import 
^ trial by jury, (Ex parte Meador, 1 Abb. U. S. 317; Pétition of McMahon,2:j. 
~S. Y. Daily Reg. 881^) but includes summary remédies, (Martin v. Mott, 12 
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Wheat. 19 ; U. S. y. Ferreira, 13 How. iO;Murray v. Hobohen, etc., Co. 18 How. 
272.) A summary seizure of lands for non-payment may be authorized by state 
laws, and this is not a violation of the provision as to due process of law. Me- 
Millau V. Anderson, 95 U. S. 37. It siniply requires that a person sliould be 
brought iiito court and have an opportunity to prove any fact for liis protec- 
tion. Feople V. Essex Co. 70 N. Y. 229. It implies tlie riglit of tlie person af- 
fected tliereby to be présent before tlie tribunal which pronounces judgment, 
to be iieard by testimony or otherwise, and to have the right to controvert by 
proof any material facts which bear on the question of right; and if any ques- 
tion of fact or liability is conclusively presumed against him, it is not due 
process of law. Zeigl&r v. S. & N. R. Co. 58 Ala. 594; Wilhurn v. McCalley, 
63 Ala. 436. ïhere must be a compétent tribunal, and the party affected must 
be brought within the jurisdiction. Pennoyer v. Neff, 95 U. S. 714. It is a 
fundamental principle that before a person can be deprived of a right, even 
by judicial suit, he must have notice and reasonable opportunity to be heard 
in défense of his rights. Qilmore v. 8app, 100 111. 297. 

Although differing from proceedings in courts of justice the gênerai Sys- 
tem of procédure for the 'evy and collections of taxes, established in this coun- 
try, is, within the meaning of the constitution, due process of law. Kelly v, 
Pittsburgh, 104 TJ. S. 78. The revenue laws of a state may be in harmony 
with the fourteenth amendment, which déclares that no state shall deprive any 
person of lifê, liberty, or property without due process of law, although they 
do not provide that a person shall have an opportunity to be présent when a 
tax is assessed against him, or that the tax shall be collected by suit. MnMil- 
len V. Anderson, 95 U. S. 37. A statute which gives a person against whom 
taxes are assessed a right to enjoin their collection, and have their validity 
judicially determined, is due process of law, notwithstauding he is required, 
as in other injunction cases, to give security in advance. Id. An act which 
makes ample provision for judicial inquiry in matters therein meutioned, is 
due process of law. Pearson v. Tewdall, 95 U. S. 294. A party is not de- 
prived of his pi'operty without due process of law by the enforced collection 
of taxes, merely because they, in individual cases, work hardships or impose 
unequal burdens. Kelly v. Pittsburç/h, 104 U. S. 78. It is adifflcult atteinpt 
to give an authoritative définition of what it is for a state to deprive a person 
of his life, liberty, or property without due process of law, within the meaning 
of this amendment. The enunciation of the principles which govern eaeh 
case as it arises is the better mode of arriving at a sound définition. David- 
son V. New Orléans, 96 U. S. 97. Neither the unlimited power of a state to 
tax, nor any of its large police power, can be exercised to such an extentas to 
work a practical assumption of tlie power conferred by the constitution upon 
eongress. Railroad Co. v. Husen, 95 U. S. 465. 

Pkivileges and iMMUsriTiES OF CiTiZENS. The first clause of the first 
section of the fourteenth amendment applies to the colored race, and its pur- 
pose is to establish the citizenship of the negro, and secure to the colored race 
the bencfit of the freedom previously accorded to them. Slaughter-house 
Cases, 16 Wall. 36. The second clause protects from hostile législation of the 
States the privilèges and immunitiesof citizens of the United States, as distin- 
guished from the privilèges and immunities of citizens of the state. Sïaughter- 
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house Cases, 16 "Wall. 36; Frasher v. State, 3 Tex. Ct. App. 267. Whether the 
ainendment had other, and if so, what purpos^s, not decided. Strauder v. West 
Virginia, 100 U. S. 303. A corporation created by and doing business in a 
particular state is to be deemed to ail intents and purposes a person, altliough 
an artificial person, an intiabitant of the state, for the purposes o£ its incor- 
poration, capable of being treated as a citizen of that state, as mucli as a natu- 
ral peison. Louisville, etc., R. Co. v. Letson, 2 How. 497. ïhis décision put an 
end to the controversy on that point, and also put an end to what has long been 
felt, by the profession as well as the bench, to be an anomaly in our jurispru- 
dence, (see Qreely v. Smith, 3 Story, 76,) and is accepted as a précèdent, (Mar^ 
shall V. Balt. & Ohio R, Co. 16 How. 314; compare North&rn Ind. R. Co. v. 
Mioh. Cent. R. Co. 15 How. 223; Lafayette Ins. Co. v. FrencJi, 18 How. 404;) 
and as to a corporation being a citizen, it has been ever since adhered to, (Cob- 
ington Draw-bridf/e Co. v. Shephard, 20 How. 227.) A corporation is (kemed 
a "person " withiu the pénal statutes as well as for civil purposes, {U. 8. v. 
Amedy, 11 Wheat. 392;) within the statute of usary, {TJiornton v. Bank of 
Washington, 3 Pet. 36;) witiiiu the treaty clause against confiscation and pros- 
ecution, (Society for Prop. of Gosp. v. New Haven, 8 Wheat. 464.) 

So a corporation is deemed a citizen for the purposes of jurisdiction in tlie 
courts of the United States, — see Desty, Fed. Proc. (2d Ed.) § 629, — and ;is to the 
right of reinoval of a cause into the fédéral court, see Desty, Rem. Causes, 
§ lOfe. When the législature provi les for taxing the property of individuals, 
the constitution requires it to tax the property of corporations for pecuniary 
profit to the same extent and for the same purposes. Mayor, etc., of Mobile v, 
Stonewali Ins. Co. 53 Ala. 570; City of Davenport v. C. I. & P. R. Co. 38 
lowa, 633. 

State Power of Taxation. The power of taxation is an attribute of 
sovereignty of every government. Transportation Co. v. Wheeling, 99 U. S. 
281. The power of tlie state to tax is an inhérent and indispensable incident 
to sovereignty, (Western U. Tel. Co. v. Mai/er, 28 Ohio St. 53 ; Dohbins v. Cùm'rs, 
16 Pet. 435;) and exists independent of the constitution of the United States, 
(McCulloch V. Maryland, 4 Wheat. 316 ; Lane Co.v. Oregon, 9 Wall. 77 ; Railroad 
Co.Y. Peniston, 18 Wall. 29 ; Nathan v. Louisiana, 8 How. 73 ; People v. Coleman, 
4 Cal. 46.) By the révolution the powers of government devolved upon the peo- 
ple of the United States. McCulloch v. Maryland, 4 W^lieat. 316 ; Dartmouth 
Collège v. Woodward, 4 Wheat. 518; Qreen v. Biddle, 8 Wheat. 1; Ogden v. 
Sauiiders. 12 Wheat. 213 ; Cherokee Nation v. Georgia. 3 Wall. 585. The power 
is suprême unless the subject be beyond the borders of the state, or tlie property 
within the state has been ceded to the United States, and within its separate 
and exclusive jurisdiction; and this supremacy cannot be questioned by the 
judiciary. See Desty, Fed. Const. 59, and cases cited. The power to tax ail 
property within the jurisdiction, does not include pulilic property; the word 
"ail " in the state constitution applies oniy to private property. People v. Boe 
G. 36 Cal. 220. Except as restricted by the constitution, the state has full 
power of taxation over ail subjects, (Id. note 5;) and to every object of value,, 
except as restricted by the constitutionaî provisions as to the means and instru- 
raentulities for carrying ont the powers of government, and such as are neces- 
v.l3,no.l3— 50 
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saiily implied as falling withîn the category of such means and instruments, 
{Bay V. Buffington, 3 ClifE. 387; Transportation Co. y.Wheeling, 99 U. S. 279; 
Savings Society v. Coite, 6 Wall. 604 ; State Tonnage Tax Cases, 12 Wall. 204 ;) 
such as national banks; (McCuUoch v. Maryland, 4 VVheat. 316; Osborn v. 
Bank,^ Wheat. 860; Natimial Coml. Bank v. Mobile, 62 Ala. 284; Hills v. 
Nat. Alb. Exch. Bank, 12 Fed. Eep. 95 ; Evansmlle Nat Bank v. Britton, 25 
Alb. L. J. 432 ; Bank Tax Case, 2 Wall. 200 ; Farmers' Nat. Bank v. Dearing, 
91U. S. 29;) or United States bonds; (Bank of Commerce v. New For/c, 2 Black, 
620 ; Bank Tax Case, 2 Wall. 200 ; Chicago v. Lamb, 52 111. 414 ; Bank o/Ken- 
tucky V. Com'rs, 9 Bush, 46 ; Op. Just. 53 ¥. H. 634 ;) or treasury notes or 
other government securities; {The Banks v. Mayor, 7 Wall. 16; Bank v. 
Sup'rs, Id. 28; Montgomery Go. v. Elston, 32 lud. 27; State v. Haight, 37 
N. J. Law, 128; Desty, Fed. Const. 63;) or government revenue stamps; 
{Palfrey v. Boston, 101 Mass. 329;) or money in the treasury; or precious 
matais in the mint; or the lots, structures, ships, materials of war, or 
other property devoted to the public purposes of the United States, {City v. 
Churchill, 33 N. Y. 693 ; S. C. 43 Barb. 550,) situa ted within its limits, [Anon. 
9 Op. Atty. Gen. 291.) Thèse exemptions dépend uponthe effect of the tax, — 
whether it will hinder the efficient exercise of the powers of the government, 
(Railroad Co. v. Peniston, 18 Wall. 5 ; Nat. Bank v. Com'r, 9 Wall. 353 ; Dob- 
bimy. Com'rs, 16 Pet. 435; Waite v. Dowley, 9 Chi. Leg. News, 263;) but do 
not apply where a tax only remotely affects its exercise, {Railroad Co. v. Pen- 
iston, 18 Wall. 5 ;) so a railroad eompany was held not exempt from state tax- 
;.tion, as being a means or instrument employed by the national government 
for the transportation of the mails, arms, and munitions of war of the United 
States. Huntington v. Cent, Pac. R. Co. 2 Sawy. 503. See State Bank Tax 
Cases, 92 U. S. 595. 

Eqtjality and Uniformity of Taxatioit. The provision of the con- 
stitution of the United States, art. 1, § 8, subd. 1, was designed to secure uni- 
formity as between the states, not as between différent kinds of property; in 
the language of Judge Story, " to eut olï ail undue préférences of one state 
over anotlier in the régulation of subjects affecting their common interests." 
And the object of the state constitutions was to seoure the same equaUty as 
between différent kinds of taxable property that the other designed to secure 
ils between the states. And this can only be attained by a uniform rule. 
State V. Winnebago Lake (& F. R. P. Co. 11 Wis. 42; Exchange Bank v. 
Hines, 3 Ohio St. 1. See Western Union Tel. Co. v. Mayer, 28 Ohio St. 592; 
Waring v. Savannah, 60 Ga. 93; Marsh v. Clark Co. 42 Wis. 502. The ob- 
ject of such constitutional provisions is to regulate the powers of taxation by 
such limitations and restrictions as will protect against unjust or arbitrary 
action. West. U. Tel. Co. v. Mayer, 28 Ohio St. 533. See McCullooh x. Mary- 
land, 4 Wheat. 316 ; Providence Bank v. BilUngs, 4 Pet. 519 ; North. M. R. 
R. V. McGuire, 20 Wall. 46. To be uniform, taxation need not be universal, 
€ertain objects may be made its subjects and others be exempted, but as be- 
tween subjects of the same class there must be equality. New Orléans v. 
Fourehy, 30 La. Ann. 910 ; State v. Poydras, 9 La. Ann. 165. The législature 
has the povver to prescribe not only the property to be taxed, but the rule by 
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which it must be taxed, and the only limitation of tbat power is that the rule 
shall be uniform. Wiscomin Cent. R. Co. v. Taylor Co. 52 Wis. 37, 43, and 
cases cited. Uniformity means that ail kinds of property not absolutely ex- 
empt must be taxed alike by the same standard of valuation equally with 
other taxable property, and co-extensively with the territory to which it ap- 
plies. Qilman v. Sheboygan, 3 Black, 510. They must be uniform in respect 
to persons and property withintlie jurisdiction of the body imposing the same, 
{Hanscom v. Omaha, 11 Seh. 37,) and ail property of any particular class must 
be taxed alike.. Wiscomin Cent. R. Co. v. Taylor Co. 52 Wis. 43, and cases 
cited; Home Ins. Co. v. Augmta, 50 Ga. 543. It is uniform when it is equal 
upon ail persons belonging to the described class upon which it is imposed. 
Qatlin v, Tovm ofTarhoro, 78 N. C. 119. To render taxes uniform it ia es- 
sential that the tax district should confine itself to objects of taxation within 
its limits, but this with the understanding that the sitits of personal property 
may be the domicile of the owner. Barton v. Kalloch, 56 Cal. 95; People v. 
Toionsend, 56 Cal. 633; People v. Plaoerville, 34 Cal. 656. 

The constitutions of someof thestates, in terras or bynecessary implication, 
require ail private property to be taxed inproportion to its value. O'Kane 
V. Treat, 25 111. hbl\MoUle v. Bargan, 45 Ala. 310; MoUU v. Street Ry. Co. 
Id. 322 ; Washington v. State, 13 Ark. 752 ; McGehee v. Mathis, 24 Ark. 40. The 
constitution of Kansas difEers from the constitution of other states, requirlng 
only a uniform " rate" of taxation and not requiring ail property except that 
which is exempt to be taxed by a uniform rule ; hence railroad property in 
that State may be assessed in one manner and other property in a différent 
manner, and personal property be assessed on différent rules, and still ail the 
assessments be lield valid. Com'rs of Ottawa v. Nelson, 19 Kan, 238; Gulf 
R. Co. V. Morris, 7 Kan. 210. The constitution of California, art. 13, § 1, 
providing that ail property in the state, not exenipted under the laws of the 
United States, shall be taxed in proportion to its value, to be ascertained as 
provjded by law, requires that the assessor shall proceed to ascertain such 
value in the manner provided by law. Hyatt v. Allen, 54 Cal. 353. And the 
provisions requiring that ail taxes shall be uniform on the same class of sub- 
jects within the territorial authority levying the tax, is merely declaratory of 
the law before the adoption of the new constitution. Kitty Roup's Case, 81* 
Pa. St. 211. Where the constitution requires that the valuation must be uni- 
form, and in ail cases alike and equal, and the législature prescribes a differr 
eut rule, the act is a departure from the constitution and void. Knowlton v. 
Sup'rs Rock Co. 9 Wis. 410. Equality of taxation means apportioning the con- 
tributions of each person towards the expenses of government so that he shall 
feel nelther more nor less inconvenience from his share of the payment than 
every other person expériences. Kirby v. Shaw, 19 Pa. St. 258. Perfectly 
equal taxation is perhaps unattainable, (6'riTO v. ScAooWisf. 57 Pa. St. 433;) 
it ean never be but approximation, {Allen v.Brew, 44 Vt. 174;) as from the 
nature of the case there can be no uniform rule for making the assessments, 
(Cotte v. Soc. for Savings, 32 Conn. 173;) and for that reason equality of tax- 
ation is not enforced bv the biU of rights, {Kirby v. Shaw, 19 Pa. St. 258 ;) but 
where a moral obligation exists the législature may give it légal eflect, {Ly- 
ooming v. Union, 15 Pa. St. 166.) . 



788 FEDKBAL REPORTER. 

Un.ttjst DiscBiMiNATi.oNS. The principle of equality running through our 
constitutional System does not admit of discrimination in beiialf o£ one citizen 
to the détriment of anotiier. Mason v. Trustées, 4 Bush, 408. Taxes should 
be regulated by flxed gênerai rules, and be apportioned by law according to a 
uniform ratio of equality, {Sutton v. Louisville, 5 Dana, 28; Woodbridge v. 
Détroit, 8 Mich. 274; tifrim v. School-dùit. 57 Pa. St. 433; KnowUon v. Rock 
County, 9 Wis. 410 ;) the object being protection of the tax-payer against dis- 
eriminating exactions, [Lexington v. MaQuiUan,9 Dana, 513.) The constitu- 
tion of Illinois precludes discrimination against classes of persons or prop- 
erty, {Primm v. Belleville, 59 111. 142,) and against railroad property, [Bureau 
County V. Chicago, eto.,R. Co. 44 lU. 229 ; Chicago, etc., R. Co. v. Boone County, 
Id. 240.) Bestrictions may be necessary to prevent abuses which may not 
amount to a violation of the rule of uniformity. There may be uniform 
abuses of the taxing povver by reckless and improvident management on the 
part of local authorities, and the provisions of the constitution reqniring the 
législature, in establishing municipal corporations, to restrict thëir powers of 
taxation so as to prevent abuses, etc., is designed to give further protection 
in addition to that furnished by the rule of uniformity. Wee/cs v. Milwaukee, 
10 Wis. 242. When the inequality of valuation is the resuit of a statute of 
the state, designed to discriminate injuriously against any classes of persons 
or species of property, the court will grant appropriate relief. People v. 
Weaver, 100 U. S. 539; Fulton v. National Bank, 101 U. S. 143 ; Cumming v. 
National Bank, Id. 153; National Bank v. Kimhall, 2 Morr. Trans. 463, A 
statute in dérogation of the rights of property, or which takes away the estate 
of tlie citizen, must be strictly construed, {Sharp v. Spier, 4 Ilill, 76; Bloom 
v. Burdick, I Hill, 130 ;) but courts will not interfère on the ground that the 
tax is unfair or uujust, unless the fundameutal law of the land has been 
violated. Linton v. Mayor of Athens, 53 Ga. 588; Cleghorn y. Postlewaite, 
43 m. 428; Darling v. Gunn, 50 111. 424. See Second Nat. Bank v. Caldwell, 
ante, 429, and note. Wherea law is uneonstitutional courts will hôld it void, 
but upon no other ground can it be disregarded. P., C. éi St. L^ Ry. Co. v. 
Brown, 77 Ind. 45. So, where statutes impose taxes on false and unjust prin- 
ciples, or operate to produce gross inequality, courts may interpose and dé- 
clare sueh enactments void. Com. v. Savings Bank, 6 Allen, 428. See Low- 
e«v. OHcer, 8 Allen 247; Ouldv. Richmond,23 Grat.iM; Howell y. Bristol^ 
8 Bush, 493. But they cannot afford relief from the enforcement of laws 
prescribing modes and subjects of taxation if they neither trench upon the féd- 
éral authority nor violate any right secured by the constitution. Kirtlandv. 
Hotchkiss, 100 U. S. 491. Courts ought not to déclare a law void without a 
strong and earnest conviction, divested of ail reasonable doubi> of its invalid- 
ity. Chicago, D. & V. R. Co. v. Smith, 62 111. 268 ; Lane v. Botman. 4 111. 238 ; 
People v. Marshall, 6 111. 672. ' 

An act which fixés absolute liability in a corporation, and which does 
not provide "due process of law," is in violation of the bill ofi rights. 
Zeigler v.S.<& N. R. Co. 58 Ala. 594. See Plumer v. Marathon County, A6 AVis. 
163. A statute which attempts tô make;.an assessment conclusive évidence 
of the amount due for taxes is invalid. Plumer v. Marathon Co. 46 Wis. 163. 
Wliei'o a statute establislies a rule for the estimation of the value of railroad- 



THE SOSOilA COUNTÏ TAX CASE. 189 

pro^ieity ior taxation which Î3 in contravention of the constitution, the as- 
sessrneiit of taxes made in obédience tiiereto is invalid. Board of Assessors v. 
Ala. Cent. R. Co. 59 Ala. 551. A statuts wliich perraits déductions for in- 
debtedness to be made fiom the assessed value o£ property does not operate to 
lender taxation unequal. Wetmoi-e v. Multnomah Co. 6 Or. 463. Wliere debts 
existed vvliicli ought to iiave been deducted, but were not deducted, tiie as- 
:essiuent was lield voidable but not void, the assessors being entitled to notice 
of the existence of debts which he was entitled to hâve deducted. Supervisurs 
V. Stanley, 12 Fed. Eep. 82. That tliey are totally void, see same case, dis- 
senting opinion of Bradley, S., p. 91. An act of the législature which refuses 
to the shareholders of a national bank the same déduction for debts due by him 
from his shares of stock that it allows to othera who liave moneyed capital 
otherwiseinvested, is in conflict with the act of congress permitting shares of 
national banks to be taxed. Williams v. Weaver, 100 U. S. 539 ; and see Rug- 
gles v. Fond du Lac, 53 Wis. 436; People v. Weaver, 100 U. S. 539; Peopîe v. 
Dolan, 36 N. Y. 59; Ankeny v. Multnomah Co. 4 Or. 271; S. C. 3 Or. 386; 
Pelton V. National Bank, 101 U. S. 143. That a suit to enjoin the collection 
of a tax under such an act may be enjoined, see Hills v. Ifat. Alb. Exnh. Bank, 
12 Fed. Rep. 93 ; and see Second Nat. Bank v. Caldwell, ante, 429, and note. 
JouRNALS OF THE LEGISLATURE AS EVIDENCE. By the provisions of the 
stale constitution a bill must be read at leiigth on three separate days in 
each house, unless, in case of urgency, two-thirds of the house, by a vote taken 
by yeas and nays, dispense with the provisions either as to themannerof 
reading or the reading on separate days. Weill v. Kmfield, 54 Cal. 111. 
That the journals of the législature may be examined to ascertain that a bill 
was constitutionally passed, see Walnut v. Wade, 103 U. S. 683; Pen-j/' 
County V. Railroad Co. 58 Ala. bi6;Harriiion v. Qoody, 57 Ala. 49; Walker v. 
QriffitJi, 60 Ala. 361.— [Ed. 



Thb Sonoma County Tax Casb. 

San Feanoisco & N. K. Co. v. Dinwiddib and others, 

("ircuit Court, D. Oalifornia. September 23, 18S2.) 

\. State Constitution — Conflict of Law. 

An assessment made in strict accordance with the provisions of the state con- 
stitution relating to the assessmtnt of railroad property which violâtes the pro- 
visions of the fourteenth amendment to the consiitution of the United States 

is void. 

2. PaY MENT— REOO VERT BaCK — DURESS. 

A payment under it is not a payment under duress, but is voluntary and can- 
not be recovered. 

This case was argued with the San Mateo Case, antet 722, and the 
opinion was delivered at the same time. 
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James A. Johnson, for plaintiff. 

District Attorney Ware, for défendant. 

Sawyer, G. J. This is an action on the officiai bond, as tax col- 
lector of Sonoma county, of défendant Dinwiddie against Dinwiddie 
as principal, and the other défendants as his sureties. The action 
is to recover something over $18,000, paid by plaintiff to défendant 
Dinwiddie, under protest, for taxes assessed for the fiscal year 1881- 
82. The tax is alleged to hâve been assessed in pursuance of tho 
provisions of section 10 of article 13 of the constitution of the state 
of California ; and it is urged that such assessment is absolutely void, 
because said provision, under which the assessment was made, vio- 
lâtes the fourteenth amendment to the constitution of the United 
States, in not giving notice, or affording an opportunity to be heard, 
and consequently the assessment, if it could be enforced, would take 
the property of the plaintiff without due process of law. The com- 
plaint allèges, as a breaoh of the condition of the bond, that défend- 
ant Dinwiddie advertised the said property assessed, being the fran- 
chise, road-way, road-bed, rails, and roUing stock, for sale for said 
taxes so assessed, and threatened to sell said property, when, to pre- 
vent a sale and save its property, and to prevent a cloud being cast 
upon its title, the plaintiff paid the amount of the tax under protest. 
The défendant demurs to the complaint. 

In San Mateo County v. S. P. R. Co., supra, we hâve fuUy examined 
the question as to the validity of the provision of the state constitu- 
tion under which this assessment for the tax in question was made, 
and hâve held that an assessment made in strict accordance with 
this provision is in violation of that provision of the fourteenth amend- 
ment to the constitution of the United States which says that no 
"state shall deprive any person of life, liberty, or property without 
due process of law," and is therefore void. As the assessment was 
utterly void, it would bave afforded no justification for a forced col- 
lection of the tax. Being void, as plaintiff allèges that it is, it is in- 
sisted by the défendants that the payment was voluntary, and, being 
80, the money paid cannot be recovered from défendants. This is clearly 
a voluntary payment within the rule laid down by the suprême court 
of California in Bucknall v. Story, 46 Cal. 599. It cannot be dis- 
tinguished from that case. There was no possession of the property 
in the tax coUector to be released in this case. He had never seized 
and he did not detain, and he did not even threaten to seize or 
detain any property. He was simply proceeding to sell property 
out of his possession upon an assessment of a tax that was whoUy 
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void upon its face. Neither the sale nor a conveyance under it could 
create any cloud on the title. The facts were fully known to the 
plaintiff, and the plaintiff at least maintained that the assessment 
and proceedings were absolutely void ; and on this proposition the 
plaintiff turns out to be right. The assessment was claimed to be 
void, and it was on that very ground that the plaintiff objected to 
the sale, and paid the money under protest. The means of knowl- 
edge of plaintiff were equal to those of the tax collecter. One or 
the other must suffer, if more money than the tax ought to hâve 
been, was actually, paid. But the tax collecter was a public ofiBcer, 
and was required by the terms of the law, at least, to collect this 
tax, which was assessed in form, in accordance with the provision of 
the state consititution, and it is so alleged. There is no more reason 
for his determining, at his péril, whether the constitutional provision 
under which he was required to aot was valid, than there was for the 
plaintiff to pay, or décline to pay, at his péril. The défendant, at 
least, acted in good faith upon what appeared in terms to be the con- 
stitution and laws of the state. The plaintiff was bound to know 
the law. If the plaintiff paid, when there was no actual seizure or 
restraint of its goods, merely from a fear that it might be mistaken 
as to the law, it acted upon its own judgment as to what was the best 
course to pursue. It was merely a question of policy and not coercion. 
If there was a mistake on its part, it was a mistake of law, which it 
was bound to know, and not a mistake of fact. It was, in fact, right 
in its view of the law. At ail events the payment was clearly vol- 
untary under the laws of Califomia as settled in Bucknall v. Story, 
supra, and we know of no subséquent décision of the suprême court 
of the state to the contrary. This being the law of the state, we are 
required to follow it. Had this been the only question, we should 
hâve had no jurisdiction, and the case would hâve been remanded to 
the state court, where this rule of law would hâve been enforced. 
The case was retained only because it presented the question arising 
under the fourteenth amendment, and being obliged to retain the case 
for the détermination of that question, it is necessary to dispose of 
ail the questions necessarily arising in it. So, also, there was no 
duress, as that term is defined in the Civil Code, § 1569. There was, 
certainly, no duress of the person, and there was no "détention of 
property" at ail, it never having been seized, and, consequently, no "un- 
lawful détention of the property of the plaintiff." Ail the other cases 
referred to hâve some différence in circum stances, such as actual 
seizure and détention, constituting duress, as thus defined by the 
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Code, or some otlier cîrcumstances distinguishing thera, or else the 
faets are so defectively stated as not to show upon what précise 
point the case turned. 

The case of Détroit v. Martin, 34 Mich. 173, is also a strong 
case in support of the views we hâve adopted. In that case it was 
distinctly decided that a threat to enforce payment of a void tax, no 
seizure of the goods or the person having been made or threatened, 
where the oificer had no ^uthority to compel payment otherwise than 
by the sale of the land, which could injure no one, would not con- 
stitute a payment made in conséquence thei-eof anything but a vol- 
untary payment; that a protest cannot, alone, change what would 
Otherwise be a voluntary payment into an involuntary one, or change 
the rights of the parties. It was further held that one who had 
knowledge of the facts, being conclusively presumed to know that an 
assessment which is laid under a statute which is unconstitutional 
and void cannot be made the hasis of a sale that could constitute a 
cloud on bis title, and therefore, to know that he could not be injured 
by it. 

It is alleged that the tax deed would, under the statute, be prima 
fade évidence, at least, of title, and that the case would come within 
the principle of Pixley v. Huggins, 15 Cal. 127. But in this, counsel 
are rnistaken. The tax deed under a sale upon the tax in question, 
if offered in évidence, would show upon its face that it was for a tax 
levied upon a railroad, its franchise, etc., under the provisions of the 
constitution of California claimed, and by us held, to be void. It 
would présent a question of law arising upon a comparisou of the 
deed with the law without other évidence. It would appear that a 
tax levied in pursunnce of the constitutional provision could not be 
valid. ïhe deed would be rejected as void. No counter-evidence 
would be required to overthrow it. The tax deed cannot be évidence 
that there is a valid law under which the tax could be assessed. We 
take notice of the law. It would appear at once that a valid assess- 
ment could not under any cireumstances be made under that pro- 
vision of the constitution, and the statute in force. If made in ae- 
cordance- with those provisions it would be void. It would therefore 
not constitute any cloud upon the title. This is the doctrine of Pix- 
ley V. Huggins, cited. In Williams v. Corcoran the suprême court 
of California also held that "parties" are presumed to know the law; 
to know that the provision of the act in respect to the assessment 
of property within the district was void. "A tax deed, " said the court, 
"based upon the assessment in this case, would constitute no clôud 
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on tbeir title to the lands;" that a threat by tlie collecter to sellwith- 
out lawful autliority was idle, and did not constitute coereion. 46 
Cal. 556. Mr. Cooley states the same rule with respect to clouds upon 
titles. Cooley, Taxation, 542. The same principle, as we hâte al- 
ready seen, was adopted in Détroit v. Martin, before cited. 

We are of opinion that no cause of action is shown by the com- 
plaint, for the reasons stated and upon the authorities cited, and that 
the demurrer must be sustained, and it is so ordered. 

Let final judgment be entered for défendants on the demurrer. 

Taxes Paid undee Pbotest — Reoovery Baok. Taxes assessed with- 
out authority of law are void. Stephens v. Daniels, 27 Ohio St. 527 ; Welker 
V. Fotter, 18 Ohio St. 85; Hersey v. Sup'rs, 37 Wis. 75; Marsh v. Sup'rs, 42, 
Wis. 502 ; Schettler v. Fort Howard, 43 Wis. 48 ; Plumer v. Marathon Co. 46 
Wis. 163; North CaroUna R. Co, v. Alamance, 77 N. C. 4. Taxes illegally 
assessed, if paid under protest, may be recovered back. Id. So of a railroad 
tax. Cade v. Ferrin, 14 S. C. 1. So of express and telegraph companies. West. 
U. Tel. Co. V. Mayer, 28 Ohio St. 521. A suit to recover back a portion of a 
tax illegally assessed, must be brought in time, the money must not hâve been 
voluntarily paid, and the taxing offlcers must hâve acted with turpitude. 
Where both parties are innocent and both in fault the payment cannot be 
recovered back. Galveston Co. v. Oorham, 49 Tex. 279. When there is no 
légal duress the payment will be deemed voluntary and it cannot be recovered 
back. Wills v. Austin, 53 Cal. 152. So, where there was no process or com- 
pulsory proceedings, the payment will be deemed voluntary, and it cannot be 
recovered back, Com'rs v. Norris, 62 Ga. 538. — [En, 



MissouKi, K. & T, E. Co. v. Scott and others. 

(Circuit Court, N. V. Texas. October 19, 1882.) 

PiiACTicE — iNJTmcTioN TO Stat Suit8 IN State Coukts, Rev. St. j 720. 

Where the United States court acquires jurisdiction of a case by removal or 
othcrwise, and afterwards parties institute proceedings in state courts that 
■will, if successful, defeat the jurisdiction of the United States court ordeprive 
plaintiûs therein of ail beneflt of any decree or judgment rendered in their 
favor, the United Staiea courts may by injunction lay hands on the parties 
and control their proceedings, although proceedings in a state court may be 
thus indireetly stayed or ended ; yet section 720 of the United States Reviscd 
Statutea prohibits the granting of injunctions except in bankruptcy cases 
■when the state court has flrst rcgularly acquired jurisdiction of the case. 

In Equity. Hearing on application for injunction pendente lite. 
The hearing is on the bill and exhibits; so that ail the matters 
of fact well pleaded may be taken as true. The bill makes a 
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case sliowing that a proceeding or controversy was instituted in 
the county court of Tarrant county, under the laws of Texas, for the 
condemnation in favor of complainant of certain lands of the défend- 
ant Scott for right of way of complainant's railroad; that under 
the law3 of Texas the preliminary proceedings had been had up to 
the report of the commissioners as to the amount of damages the 
défendant Scott was entitledto, and including the filing of objections 
to the report by the dissatisfied parties; that thereupon the com- 
plainant filed in said county court its pétition and bond for removal 
of said cause to this court ; that the défendant Scott, and défend- 
ants Henry Furman and J. Y. Hogsett, attorneys for Scott, and J. 
F. Swayne, clerl^ of the county court of Tarrant county, also made 
défendant, are proceeding with said cause in said county court, in 
défiance of the said pétition and bond for removal of the cause to 
this court, andwill continue toso proceed; that theirsaid proceedings 
in said cause in said county court will annoy, harass, and damage com- 
plainant, compelling it to litigate in two différent jurisdictions, and, 
by causing delays, deprive complainant of certain rights and remédies 
it has against the International Improvement Eailway Company under 
certain contracts made with that company. Purther, that there is 
now pending in this court a suit brought by défendant Scott against 
complainant for title to the lands in controversy and for damages, 
and involving the same issues as the case sought to be removed from 
the county courts of Tarrant county. 

Complainant asks for an injunction in the premises to restrain ail 
of the défendants, Scott, the party to the suit, Furman and Hogsett, 
attorneys, and Swayne, clerk of the county court, "from taking any 
further proceedings in said county court, or filing or issuing any fur- 
ther papers, writs, precepts, or ligitating, or forcing or compelling 
any ligitation, or taking any further action of any kind or nature in 
said county or any other court in the_state of Texas," etc. 

H. M. Herman, for complainant. 

S. P. Greene, for défendants. 

Paeîdee, C. j. Several grounds hâve been argued as conclusive 
against the right of complainant to an injunction as asked for, such 
as, whether the cause was removable at ail from the county court of 
Tarrant county, whether the removal was asked for in time, and 
whether complainant's bill shows any equity entitling the complainant 
to an injunction. The conclusion we hâve reached rendors it un- 
necessary to pass on thèse questions at this time. The injunction 
asked for is clearly and in terms one to restrain or stay proceedings 
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in a state court. Tho fédéral courts are prohibited from granting 
Buch iiijunctions except in certain specified cases. 

Section 720, Kev. St., provides: "The writ of injunotion sliall not 
be granted by any court of the United States to stay proceedings in 
any court of a state, except in cases where such injunction may be 
authorized by any law relating to proceedings in bankruptcy." This 
statute prevents this court from granting the injunction asked for, 
even if complainant bas otherwise a proper case for such relief. See 
Haines v, Carpenter, 91 U. S. 254. In so holding, it is not intended 
to décide that in proper cases, where the United States court is iirst 
seized of jurisdiction, and parties are instituting thereafter such pro- 
ceedings in state or other courts as will, if successful, defeat the 
j urisdiction of the United States court or deprive complainant therein 
of ail benefit of any decree or judgment rendered in his favor, the 
United States court cannot by injunction lay its hands on parties, 
and control their proceedings, although thereby proceedings in a 
state court may be indirectly stayed or ended. 

Such a case is that of French v. Eay, 22 Wall. 231. In that 
case the United States court had prior jurisdiction, and the enjoined 
party was seeking to exécute, in a state court, a decree whioh to 
ail intenta and purposes had become the decree of the United States 
court, and had been annulled and vacated by the court. The case 
hère, where we are asked to enjoin ail further proceedings, etc., is one 
where the state court undoubtedly had prior jurisdiction, and the 
question as to whether that jurisdiction is ended is in dispute between 
the parties; the state court undoubtedly still çlaiming jurisdiction, 
notwithstanding the pétition aad bond filed therein to remove the case 
to this court. 

The injunction asked for must bo refused, and such order will be 
entered in the case. 

McCoBMioK, D. «T., concurring. 
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United States v. One Eaft of Timbëb. 
[Circuit Court, I). South OaroUna. May 6, 1882.) 

1. Admiraltt— Rev. St. H 4233, 4234— Rapts. 

Sections 4233 and 4234 of the Revised Btatutes were intended to embrace 
ail classes of vessels, including rafts ; and a raft that faila to carry proper 
torcli-lights violâtes the statute, and is liable to the penalty imposed by 
section 4234, although rafts are not specially named in said section. 

2. SAME— SBIZURE— JURISDICTION— LiBEL. 

As in cases of seizure the jurisdiction dépends upon the fact and place of 
seizure, thèse must be averred in the libel ; and if not, the libel raay be ob- 
jected to and dismissed at any stage of the proccedings. 

Bond, C. J. This case cornes up on an appeal from the district 
court sitting in admiralty. The libel allèges that under the Eevised 
Statutes of the United States rafts and other water-craft, when an- 
chored in or near the channel of any river or bay, shall carry one or 
more good white lights, in such manner as the board ôf supervisors 
might prescribe, and that upon a failure so to do they are liable to pay 
to the United States the sum of $200^ for the payment of vhich snch 
crafts may be seized and proceeded against summarily by way of 
libel. It further allèges that the raft in question, on the night of the 
twenty-seventh day of January, 1S80, whilenavigating Wappoo Cut, 
a bay or river of the United States in the district of South Carolina, 
by hand-power and sail, and by the current of the river, and being 
anchored or moored in the channel of said bay or river, failed to carry 
such lights as above provided. The libel, therefore, prays the ordi- 
nary process, and that the raft be deereed liable to the said penalty, 
and be sold to pay the same. The answer, which is in the nature of 
a demurrer, raises the légal objection that there is no provision of 
law subjecting rafts to the penalty claimed. 

The district court sustained the demurrer, and renderéd a decree 
dismissing the libel on this ground, holding that although there is 
statutory réquisition that rafts must carry lights, yet congress has 
not provided any penalty now existing which can be enforced against 
a raft by reason of not carrying lights. The question now before 
the court is therefore purely one of law. 

Section 4233 of the Eevised Statutes of the United States pre- 
scribes certain rules for the navigation of vessels of the navy and 
mercantile marine of the United States. 

Eule 12 of this section requires that "coal boats, trading boats, 
* * * rafts, or other water-craft navigating any bay, harbor, or 
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river by hand-power, sail, or by the current of the river, or which 
shall be anchored or moored in or near the channel or fair-way of 
any bay, harbor, or river, shall carry one or more good white lights, 
which shall be placed in such manner as shall be prescribed by the 
board of supervisors, inspeetors of steam-vessels." 

Section 4234 provides that "collectora * * * shall require ail 
sail-vessels to be furnished with proper signal lights," and every such 
vessel "shall show a torch to a steam-vessel approaching at night." 
The same section then goes on to provide that "every such vessel that 
shall be navigated without complying with the provisions of this and 
the preceding section shall be liable to a penalty of $200, one-half to 
go to the informer; for which sum the vessel so navigated' shall be 
liable, and may be seized and proceeded against by way of libel in 
any district court of the United States having jurisdiction of the 
offense." * 

There is no penalty otber tban the above prescribed for the violation 
of any or ail the varions and important rules contained in the preced- 
ing section. Unless, therefore, this cause applies, thèse rules may be 
violated with perfect impunity. 

It is contended by the défense that this penalty is, by a proper con- 
struction of the words, limited only to sailing vessels, being the class 
immediately before referred to, and that this is further made out from 
the side notes to this section, aiid from an examination of the for- 
mer acts of which this section formed a part before the Eevision of 
the United States statutes was made; and that, therefore, there is 
no such remedy as a libel in rem against a raft upon a seizure given 
by the statute. In this view the court does not concur. Although 
an examination of the former acts is often of great assistance, still 
they are not controlling. The court must be governed by the Revised 
Statutes as thpy were enaeted by congress, not by the former acts 
which that Eevision replaces. And, although the side notes are a 
great assistance in enabling a more ready référence to the statutes, 
still, it is the text of the statutes, and not to thèse marginal notes, 
that we must look for the law. Statutes must be so construed as to 
carry out the intention of the législature in passing them ; and what 
this intention is must always be more or less a matter of inquiry. 

Thèse navigation laws are not, strictly speaking, pénal laws. But, 
even if they were, "we are bound to interpret them according to the 
manifest import of the words, and to hold ail cases which are within 
the words and the mischiefs to be within the remédiai influence of 
the statute." We must "adopt that sensé of the words which har- 
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inouizes best with the eontext, and promûtes in the fullest manner tîie 
apparent poliey and object of the législature." 17. S, v. Winn, 3 8umn. 
212; The Enterprise, 1 Paine, 33; The Industry, 1 Gall. 117. This 
chapter in the Eevised Statutes is on the subject of "navigation." 
Section 4233 prescrîbes rules for the "navigation" of vessels of ail 
kinds and characters. 

The importance of thèse rules is inestimable and undisputed. 
Upon their rigid enforcement dépends the préservation of both life 
and property. In the same iule, in very many instances, like provis- 
ion is made both for sail-vessels and vessels of other kinds. A vio- 
lation of the rule by any other kind of vessel is as equally fraught 
with danger as if such violation were by a sail-vessel. In many 
instances the risk and danger would be greater; and yet to adopt the 
argument of the défense would be to hold that congress has been 
guilty of class législation; that it has provided a penalty for the 
violation of thèse rules by sail-vessels, while a similar violation of the 
identical rule by a vessel of a différent class is unnoticed and goes 
unpunished; that the object in view was not to enforce by proper pen- 
alties, rules necessary to the safety of the commercial world, and to 
enforce them upon ail vessels alike, but merely to single out one class 
of vessels as alone liable to punishment for this infringement. This 
cannot prevail. Congress was dealing with a gênerai class and with 
a. gênerai subject. It was providing gênerai rules, and it provided 
a gênerai penalty. As already stated, the subject of the chapter is 
"navigation." 

The first sentence of section 4233 states that the rules are to gov- 
ern "the navigation of vessels;" and the pénal clause provides 
that "every such, vessel that shall be navigated without complying 
with the provisions of such section shall be subject to the penalty. " 
Manifestly it includes ail vessels, to govern the navigation of which 
thèse rules were adopted. If this sentence stood by itself as a dis- 
tinct section, or if sections 4233 and 4234 were united as one sec- 
tion, there could be no shadow of a question. Without the change 
of a single word or the addition of a single syllable it would undoubt- 
edly embrace every class of vessel referred to ; and therefore the 
only confusion arises fi-om this sentence in the subdivision of the 
statutes being put as a part of section 4234. 

" But," to adopt th« appropropriate words of Jadge Story in a similar case, 
"what possible difEerence can it make in the construclion of a statute that 
there is a subdivision into sections? 



UNITED STATES V. ONE BAFÏ OF TIMBER. 799 

" Suppose this act contained no such subdivision, might it not be read in 
precisely the same manner now as it would then read, and be interpreted in 
the same way ? Clearly it might; for statutes are construed by the import of 
their words^ and not by the mère division into sections or periods or sentences. 
The intention of the législature does not break itself into sections. It is to 
be drawn from the entire corpus of this act, and not from a single passage. 

"Where there, as hère, a clause is found in one section which in its gênerai 
language and import is equally as applicable to other sections and provisions 
of the same act as it is to the very section in which it is found ; where, as 
hère, the main object of those sections, and the true object and policy of the 
act, will be best promoted by reading it as applicable to ail those sections; and 
where, as hère, public mischiefs equally within the scope of the statutes would 
be thereby prevented, and upon a différent construction those mischiefs would 
be left without redress, — there certainly is very strong ground to say that the 
clause ought to be so constructed as to suppress the mischiefs, and not pro- 
mote or protect them ; that as its language is appropriate, so it shall be con- 
strued as intended to include them. Where the public mischief is the same, 
and the words are sufflcient to cover ail the cases, it would be against ail just 
rules of interprétation to confine the language to one case only." TM Har- 
riett, 1 Story, 251. 

The décree of the district court is for thèse reasons overruled, and 
the penalty imposed by section 4234, with the mode of enforcement, 
is held to be applicable to ail classes of vessels and water-craft men- 
tioned in section 4233. 

It is furtber objected, however, by the défense that the court bas 
no junsdiction in this case, because, being a case of seizure, there is 
no averment of seizure and place of seizure in the libel; that the 
libel must therefore be dismissed upon this ground. This objection 
is raised for the first time in this court. An examination of the 
pleadings shows that no such averments are there made. 

It is settled law that in cases of seizure the jurisdiction dépends 
upon the fact and place of seizure, not upon the place whete the 
offense was- committed ; and that such seizure must be subsisting at 
the time the libel is filed; and this objection to the prooeeding can 
be taken at any stage of the proceedings. The Ann, 9 Crauch, 289 ; 
The Fideliter, 1 Abb. 577. 

As it nowhere appears in the record that any seizure was made 
before the libel was filed, or that there was any subsisting seizure at 
that time, this objection must be sustained. 

It is therefore adjudged and decreed that the appeal be dismissed 
upon the ground that no seizure was made prier to the filing of the 
libel. 
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The Mabk Lanb,* 
{District Court, E. D. Pennsylvania. September 15, 1882.) 

Maritime Libn — Stetedobb — Subcontractob. 

Where the master of a vessel employs a stevedore to discharge cargo, and the 
latter employs laborers for that purpose, such. laboierd Uave no lien upon the 
vessel. 

Libel of Alexander Baird et al. against the steam-ship Mark Lane to 
recover wages. The facts disclosed were as follows : 

ïhe Mark Lane arrived at Philadelphia April 30, 1882, with a cargo of po- 
tatoes, part of which were rotten. The master contracted with one James 
Steen, a stevedore, to discharge the cargo, sound and unsound, at a priée of 
40 cents a ton. Steen in turn employed the libelants. The board of health 
afterwards ordered the master to remove the rotten potatoes from the city as 
a nuisance, and Steen thereupon contracted with the laborers at increased 
wages. The sound potatoes' were discharged upon the wharf, and the steàm- 
ship proceeded down the river with the libelants and discharged the rotten 
part overboard. A dispute afterwards arose between Steen and the libelants, 
he claiming that they were to be paid for tjie time they actually worked and 
the time spent in going up and down the river, and they claiming wages from 
the time of leaving the wharf to the return to the city. Libelant failing to 
obtain from Steen the amount claimed, filed this libel. 

J. Joseph Murphy and W. P. Swope, for libelants. 

Henry G. Ward, for respondent. 

Butler, D. J. The défense urged is two-fold— ^rsf, that no lien 
arose from the service ; and, second, if a lien did arise it was in favor 
of Steen, who alone was known to respondent. As the second point is, in 
my judgment, well taken, and is fatal, the first need not be consid- 
ered. Steen contracted to discharge the cargo, and employed libel- 
ants as laborers for that purpose. When the prohibition to dis- 
charge upon the wharf came, and arrangements were made to do it 
elsewhere, the relations between Steen and his employers continued, 
except as to the extent of wages. Their rights were in no other re- 
spect affected. As between them and the ship Steen performed the 
service. No other view of the subject is supported by the évidence. 
The libelants are entitled to payment from Steen according to the 
rate of wages contracted for with him. If he is in default they hâve 
a remedy elsewhere. They are hère pursuing the ship only because he 
and they disagree respecting their contract. He having been paid 
in full for the service, the claim hère seems especially inéquitable. 

The libel must be dismissed, with costs. 

*Reported by Frank P. Prichard, Esq., of the Philadelphia Dar. 
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WAIiDMAN V. PeNNSYLTAKIA E. Go.* 

(Dlstriet Court, 8. D. New Tork. 1882.) 

Removal of Causes — Peacticb. 

Where-a case is removed into the United States circuit court after ithasbeen 
put on the calendar and noticed for trial in the state court, it stands ready for 
trial in the circuit court immediately upon the record beingûled therein. 

This action was begun in thé marine court of the city of New York. 
On May 29, 1882, the défendant served its answer, -whereupon plain- 
tiff filed a note of issue, and on June 7, 1882, noticed the case for 
trial for June 13th. On June 23d the défendant filed a pétition and 
bond for removal into this court, and a removal was on that day duly 
had. The défendant filed the record on the first day of the présent 
term of this court, (October 16th,) and it appears that the plaintiflF 
had previously put the case upon the calendar of this court and again 
noticed it for trial. 

The défendant moved to strike the cause from the calendar as im- 
properly on, for the reason that the clerk could not put it upon the 
calendar, and plaintiff could not notice it for trial in this court, until 
after the record had been filed. The plaintiff, in opposition, claimed 
that, the cause standing "for trial" before removal, his practice had 
been regular, and cited section 6, Act of 1875. and Bailroad Co. y. 
Koontz, 104 U. S. 13-18. 

B. Lewinson, for plaintiff. 

RoUnson, Scribner d Bright, for défendant. 

Shipman, D. J. Under the rules of the circuit court I think that 
this case is now in a condition to be assigned for trial at any time at 
the présent term. 

«From N. Y. Daily Résister, November 4, 1882. 
v.l3,no.l4— 51 



802 FE.SBAL ŒFOâTËB. 

Stodt and others v. YAsaBR Milling Go. and others.* 

{Circuit Court, E. B. Mimouri., October 30, 1882.) 

1. CoRPOEATioNs— When Dikbctors MAT Take Security prom. 

The directors of a solvent corporation may lawfully pledge its seciirities to 
seçure individual demands of directora and others, due and to accrue, for money 
loaned to it. 

2. 8amb— Pledge— Dblivert. 

Where the directors of a corporation placed the company's policies of insur- 
ance in the hands of two of ita directors Tirithout any formai assignaient, to 
secure loans made and to be made by such directors and others to the corpora- 
tion, hdd, that there was a sufflcient delivery to sustain the pledge. 

3. Same— Fragdulbnt Preperbuce. 

yrhereA.,a bank which held stock in B., an insolvent corporation, and 
and which was a représentative in B.'s boardof directors, took security from B., 
for money due it from B., and for advances to be made by it on B.'s account, 
and thereafter made large advances on the faith of the security received, hM, 
that A. waa bound to account to unsecured oreditors for their pro rata of the pro- 
ceeds of such securities. 

In Equity. Oreditors' bill. 

The Yaeger Milling Company, of St. Louîs, was on the seventeenth 
day of August, 1880, and for several years prior to that date ha|i 
been, a corporation engaged in the manufacture of flour, and owned 
a large mill and wheat 'warehou3e, with elevator machinery, for the 
prosecution of its business. Both building and the machinery therein 
were unincumbered. On August 17, 1880, the company's mill and 
warehouse were both destroyed by fire. Several years prior to the 
fire, and while the company was solvent, it had placed a number of 
policies of insurance upon its mill, warehouse, etc., in the hands of 
two of its directors, which, together with their renewals, it agreed to 
allow to remain in said directors' hands as pledges to secure loans 
which had been, and which might thereafter be, made to it by défend- 
ants and others to enable it to carry on its business. There was no 
formai assignment of the policies — they were simply placed in the 
directors* hands. At the time the fire occurred John Crangle, Henry 
C. Yaeger, George D. Capen, Arnold Hussmann, H. D. McLean, and 
G-. L. Joy were directors of the milling company. They represented 
stock owned by the Citizens' Insurance Company, the Second National 
Bank, and the Fourth National Bank, ail of which were oreditors of 
the milling company, having loaned it money and accepted as secu- 
rity the above-mentioned pledge of the company's policies of insurance. 

*Reported by B. F. Rex, Esq.. , of the St. Louis bar. 
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H. D. McLean was also an individual créditer of the company, and 
was secured in the same manner as the corporations named. After 
the milling company's buildings were destroyed by fire the insurance 
was coUected and distributed among the creditors who had loaned 
the company money and been secured by the policies. At the time 
the fire occurred the milling company was doing its banking business 
through the Fourth National Bank, and as the fire had left the com- 
pany insolvent the Fourth National ref used to pay a number of drafts 
outstanding against the company, or to pay any ohecks drawn by it, 
i^nless it received security, not only for future advances, but also for 
overdrafts which the company then owed it. The milling company 
then gave it, as security for said overdrafts and future advances, a 
bill of sale of ail its personal property and a mortgage upon its real 
estate, and the bank thereafter advanced the milling company large 
Bums of money upon the faith of the security received. The plain- 
tiÊfs in this action are partners. The Yaeger Milling Company hav- 
ing failed to pay for machinery they had sold it, they recovered j'udg- 
ment therefor, but failed to collect it upon exécution. They now 
bring their bill against said company, and its above-named creditors 
and direetors, charging that the directors of the Yaeger Milling Com- 
pany acted unlawfully in distributing the proceeds of said policies 
among themselves, and in giving the Fourth National Bank said bill 
of sale and mortgage. 

Overall de Judson, for complainants. 

Noble é Orrick, for the Yaeger Milling Company and the Second 
National Bank. 

G. U. Stewart and Pavl Bakewell, for H. D. McLeanT 

Paul Bakewell, for Henry C. Yaeger. 

Lee d Chandler, for Fourth National Bank and Arnold Hussmann. 

Tebat, d. J, The theory of the bill, as stated by plaintifs' solic- 
itors, is correct, viz. : That the assets of an insolvent corporation are 
a trust fund for the benefit of ail the creditors, to the extent, at least, 
that the directors, while it is under their management, cannot ap- 
propriate the assets thereof to the payment of demands due to them- 
selves individually, to the exclusion of other creditors and by way of 
préférence to themselves. Starting with that proposition, the next 
inquiry is concerning securities pledged prior to insolvency to secure 
the individual demands of directors and others — dema,nds existing 
and to accrue for money loaned. The facts as shown by the évidence 
are not so clear as they ought to be ; for it is évident that the enter- 
prise was carried forward upon an understanding that the principal 
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ereditors of the former establishment should furnish funds for the 
new, resting for their security upon the solvency and property of the 
Company in common with ail other ereditors, and aiso upon the in- 
surance f und, especially pledged for their advances and money loaned. 
The principal défendants in this case being ereditors when the prior 
milling establishment was destroyed by fire, chose to embark in the 
new enterprise, instead of receiving that insurance fund. It is not 
aecessary to comment npon the violation of the national bank law 
committed by some of the défendants in investing the funds of their 
banks and engaging in opérations not authorized by their charters. 
This case, however, shows the wisdom of the United States laws on 
Ihat subjeot; but it cannot dépend upon or be controUed by any such 
considérations. 

Was the pledge of the insurance policies, under the facts and cir- 
Bumstances, a valid and subsisting pledge in favor of the parties in 
interest, entitling them to appropriate the prooeeds thereof, as was 
ione ? The cases cited, notably Casey v. Cavaroc, 96 U. S. 467, turn 
upon the actual delivery of the pledge for the benefit of the pledgee, 
80 as to avoid secret préférences and pledges to the détriment of other 
ereditors. Where bills of exchange, promissory notes, etc., as in that 
case, 'are alleged to hâve been pledged, there should be some évidence 
thereof by way of indorsement or assignment, without which the 
pledgee could not recover thereon. Such bills, notes, etc., are a part 
of the assets of the pledgeor, and subject to the payment of his debts, 
unless validly transferred. How is it with policies of insurance ? 
They are no part of the security for gênerai ereditors, except so far as 
assets therefrom may become assets of the company or pledgeor after 
the contingency happens, viz., loss by fire. If policies are taken out 
by ereditors for their own benefit, or if, to secure présent and pro- 
spective ereditors, the debtor agrées to take out such policies and does 
80 for the benefit of prescribed ereditors, no fraud is practiced on 
other ereditors. It is a matter of daily occurrence that ereditors 
require their debtors to insure their property and assign or pledge the 
same as security, They are not willing to trust the event of the 
debtor's solvency if his property is destroyed by fire, and hence exact 
such security in addition to his personal liability. In the absence 
of such an arrangement the créditer may well be supposed to rely 
upon his debtor's ability to meet his liabilities, irrespective of the 
contingency by fire. The debtor was not bound to insure, and if 
he did not, the créditer had no reoourse except upon his remain- 
ing assets. If he did insure, and the proceeds thereof became a 
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part of his gênerai estate, they became subject to the demands of 
bis creditors, equally with other assets. But if the insurance was 
made, not for the gênerai benefit, but solely or primarily for the 
security, of a specified class of creditors, by agreement with them, 
why should not the transaction be upheld; and by what légal or 
équitable right could the unsecured creditors claim that they should 
share in such securities? 

The question, however, in this case is as to the pledge of tho 
policies and their renewals for the purposes alleged. There was no 
formai assignment, and no consent of the insurance companies to 
such assignraents. The original policies were placed in the hands 
of Nulsen for the benefit of specified creditors, and as changes oc- 
curred the renewals were placed in the hands of Capen and McLean, 
that they might cause those securities to be kept alive for the pur- 
pose of the original pledge. When the fire oecurred and the amount 
of losses was collected, the sums so collected would necessarily hâve 
to be paid over to the pledgeors, to the amount of their demands 
secured. The fact that the creditors were directors, and the 
Company, pledgeor, and directors were the trustées for the benefit 
of said creditors, cannot affect the good faith of the transaction, if 
the agreement to pledge existed at the time of the advances, and the 
creditors were within the terms of the pledge. Other or gênerai 
creditors who had not taken such securities hâve no ground of 
complaint. There was no préférence, within the admitted rule, 
but merely an enforcement of securities. Henee the allotment 
of the policies of insurance as pledged, does not fall within the in- 
hibited act. There is a difficulty as to the bill of sale and mortgage 
made after the fire to the Fourth National Bank. If its prior ad- 
vances fell within the terms of the pledge, it had a right to its pro 
rata compensation from the proceeds of the insurance; but it seems 
that it did not rely upon that fund. It took for overdrafts and new 
advances, after the fire, a bill of sale and mortgage for thèse de- 
mands, which, as the company was insolvent, the directors had nô 
légal authority to grant, that bank being a stockholder and repré- 
sentative in the directory. Hence the bank must account to the 
plaintiffs for their pro rata of the proceeds of such bill of sale, and 
of the mortgage which it received. 

The decree will be that said Fourth National Bank be held to 
account for and pay over to the plaintiffs their pro rata of the securi- 
tiss acquired by said bank after the fire oecurred, — the bill being 
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retàined as io other parties to abide the resuit of said préférence to 
eaid bank. The amount for which said Pourth National Bank is 
liable under this ruling being undetermined, an order will be entered, 
unléss the parties agrée to said amount within 10 days herefrom, to 
refer the same to Thomas G. C. Davis as spécial master, to hear 
testimony and report to the court said amount. 



YOUNO V. NOBTHEBN IlLINOIS CoAl & IeON Co. 

{Circuit Court, JT. I>. Illinois. February, 1880.) 

1. MORTOAGE— InCOMK OF MoBTGAGED ProPBRTT. 

Untîl the mortgagee of an insolvent corporation takes possession in person 
or by receiver, the mortgagor is entitled to incoiue derived from operating the 
same. 

2. SaITB — ASSETS — RiGHTS OF MoRTGAGOB. 

A Company indebted to its employés prior to tue appointment of a receiver 
assigned to a créditer certain drafta drawn upon various corporations for the 
approximate amounts of their various indebtedness, and after the appointment 
of a receiver gave to the said créditer drafts upon the same corporations for 
the actual amounts due. Held, that the mortgagor had the right to pledge or 
assign such drafts, they being assets of the mortgagor, to secure the creditor, 
and the assignment of the later drafts was but the consummation of the previ- 
ous agreement, and was valid and passed the title to the créditer. That the 
mortgagor Company, at thetime of the appointment of the receiver, was largely 
in debt to its employés, and that the mortgagees advanced the sums neces- 
sary to pay of^ thèse debts, would not give them the right to the proceeds of the 
drafts as against the créditer. 

In Equity. Bill to foreclose. 

Mattocks d Mason, for petitioner. 

Lawrence, Campbell é Lawrence, for respondent. 

BiiODGETT, D. J. The original cause is a bill in equity to foreclose 
a mortgage given by the Northern Illinois Coal & Iron Company to 
complainant's testator upon certain coal mines and coal lands situ- 
ate in La Salle county, in this stafe. 

The mortgageor continued in possession of the mortgaged property 
and operated its mines in the usual manner, by raising and selling 
coal therefrom, until after this bUl was filed. 

On the twenty-ninth day of July, 1876, an order was made in the 
cause appointing a receiver, and direeting him to take possession of 
the mortgaged property, and to collect outstanding dues, demands, 
and accounts of the company. 
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On the first day of August the receiver gave bond and qualified, 
and on the second day of August he took possession of the minés and 
mining property, 

It also appears that for several years prior to the appointment of 
ils receiver the company had had dealings with the Firat National 
Bank of Mendota, mostly in the way of short loans of money anid 
discount of drafts drawn by the company upon the persons and rail- 
road companies to whom the coal company had sold coal, a,nd I think 
the fair inference from the disclosed facts is that thèse drafts, when 
given, were treated rather as collatéral security for the amounts ad- 
vanced upon them by the bank to the company, than as an absoluto 
transfer to the bank of the indebtedness against which the drafts 
were drawn, because the proof shows that the money due from cus- 
tomers on the drafts was often ooUected by the officers of the coal 
compSby and paid over to the bank, and on one or more occasions 
such money was retained and used by the coal company, and thé 
bank paid from other sources by the coal company. 

On or about the seventh day of July, 1876, the bank agreed with 
the officers of the coal company to discount, presumably, upon the 
basis of their former dealings, three drafts, to be drawn by the coal 
company, as foUows : 

On the Clinton, Dubuque & Minnesota E. Co. for - - - $ 900 
On the Illinois Central R. Cp., - - - - - 2,6oO 

On the C„ R. I. & P. E. Co., 1,100 



64,000 

Instead of taking thèse drafts to the bank to be discounted, after 
making the arrangement, the superintendent of the company took to 
the bank the notes of the company, indorsed by Col. Taylor, for 
$4,000. 

The bank at first refused to discount tbese notes, but finally con- 
cluded to do so, provided the superintendent would write across the 
face of the notes, "To be paid in drafts on the respective roads," 
which was done, and the bank thereupon discounted the notes. At 
the same time the bank discounted for the company a note of the 
Chicago Stove Works for $291, and a note made by Warren, Clark 
& Co. for $523. The net proceeds of the $4,000 note and the two 
small notes, paid by the bank to the coal company, was $4,741, 
$1,608 of which was applied to the payment of indebtedness then due 
the bank from the coal company, and the balance of $3,133 was paid 
in cash to the coal company, and the money so obtained was applied 
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by the coal Company to the payment, as far as it would go, of its 
laborers. Within a few days after this transaction, Col. Taylor re- 
turned from New York, when the $4,000 notes were taken up and 
three drafts drawn by the company, and indorsed by Col. Taylor 
and his wife, in favor of the bank, substituted in their place. 

Draft July 7, 1876, at 30 davs. on C. H. Booth,Treas. Clinton, D. & M. 

R. Co., - - . ' O'M 

Draft July 7, 1876, at 30 days, on J. C. Willing, Treas. IlUnois Central 

R. Co., 2,0<X) 

Draft of July 7, 1876, at 30 days, on W. G. Purdy, Treas. C, R. I. & P. 

R. Co., • - 1,100 



$4,000 



And on the fourth day of Angust, 1876, four days after the receiver 
■was appointed and qualified, the superintendent of the coal company 
deliyered to the bank four drafts, as foUows : 

Draft dated August 1, 1876, due August 25th, on C. H. Booth, Treas. 

C, D. & M. R. Co., for - - - - - - $ 756 00 

Draft dated August 1, 1876, due August 15th, on J. C. Willing, Treas. 

Illinois Central R. R., for - - - - - - 1,539 30 

Draft dated August 1, 1876, due August 15th, on "W". G. Purdy, Treas. 

C. R. I. & P. R. Co., for 1,356 20 

Draft dated August 1, 1876, at 10 days' sight, on J. W. Parker & 

Co„ for 900 00 

The last set of drafts drawn on the Illinois Central, Chicago, Eoek 
Island & Pacific Eailroad Company, and the Clinton, Dubuqne & Min- 
nesota Eailroad Company, were for the actnal amounts due from 
those companies to the coal company for coal delivered them by the 
coal company during the month of July. 

The J. W. Parker & Co. draft was given to make up the fuU 
amount of the paper taken up, and notice was given the receiver 
of the giving of the new drafts. 

At the time the receiver took possession there was no entry of 
thèse drafts upon the books of the coal company, but the, amounts 
represented by them stood in the form of open accounts against 
drawees. 

On the second day of August, Col. Taylor, as président of the 
coal company, called at the office of the Illinois Central Eailroad 
Company and signed a receipt in fuU for the coal delivered in July, 
and requested that a check be sent the bank for the amount of the 
draft of August Ist. 
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The bank notified the treasurer of the Chicago, Eock Island & Pa- 
cific Company that draft had been drawn, by letter dated Aup;ust lOth, 
and asked payment to bank, or that money be held by railroad Com- 
pany, subject to the décision of the court. None of thèse draf ts were 
ever aceepted on their face by the drawees thereof. 

On the fourth day of August, 1877, an order was entered by this 
court direeting that the drawees of thèse drafts should pay the sev- 
eral sums due from them to the coal company, to the receiver, with- 
out préjudice to the right of the bank to claim and receivé said in- 
dobtedness from the receiver, in case the claim of the bank to said 
moneys, as set up in this intervening pétition, should be established ; 
and in pursuance of this order the amounts due from the Illinois 
Central Eailroad Company, and from- the Chicago, Eock Island & Pa- 
cific Eailroad Company, to the coal company hâve been paid into thè 
hands of the receiver. 

It also appears that at the time the receiver took possession of the 
mines, the coal company was in arrears to its laborers for labor in 
the working and care of the mines to the amount of about $9,000, 
and that the receiver was, by order of the court, directed to raise the 
money and pay off this indebtedness by. the issue of certificates, 
which should be a lien on ail the assets of the coal company in the 
hands of a receiver. 

It appears to me, upon more mature reflection, that the money ad-- 
vanced by the bank to the coal company on the transaction of July 7th 
was, in fact, advaneed upon the faith that the bank was to be 
secured by the pledge of drafts upon thèse railroad companies, — a 
mémorandum to that effect was made upon the $4,000 notes at the 
time, — and on Col. Taylor's retum the notes were taken up and 
drafts given to the amount of the notes. Thèse drafts were drawn 
for the assumed or approximate amounts of the coal bills which 
would be due to the coal company from the drawees, on the July 
accounts, because the coal for the mouth had not been delivered, and 
the exact amount of the accounts could not be then ascertained. Yet 
I think the facts show that thèse drafts were intended by the partie* 
to operate as an équitable assignment to the bank of whatever should 
be due from the railroad companies to the coal company for coal de- 
livered in July. That the coal company had the right to do this there- 
can be no doubt. Gïlman v. III. de Miss. Tel. Co. 91 U. S. 616; 
Galveston R. Co. v. Cowdrey, 11 Wall. 459. 

Until the mortgagee takes possession of the morfgaged property, 
either in person or by receiver, the mortgageor has the right to the 
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income of theproperty. Especially is this true in case of a mortgage 
of property like this, which does not bear a fixed rental, but wliere 
the income is derived by workingor operating the property, requiring 
a constant expenditure of money to make it productive. 

The accounts due from the drawees of thèse drafts did not, in any 
sensé, either legally or equitably, belong to the mortgagee. They 
belonged to the coal company, and its offieers had the right to pledge 
them, even in advance, for the purpose of securing the means of carry- 
ing on the business of the company; and I have no doubt that the 
transactions between the parties were intended as a pledge or assign- 
ment of thèse accounts, and should be so considered by the court. 

The notes for $4,000, given July 7th, and the first set of drafts, 
were evidently intended only as temporary securities, to stand until 
the correct amounts for which drafts should be drawn on each cus- 
tomer of the coal company could be ascertained, and the drafts of 
August Ist were only the consummation of the previous agreement of 
the parties. 

It is quite clear, I think, that thebank could have held and coUected 
thèse funds, as against the coal company, on the drafts of July 7th, 
given to take up the notes; and if it could bave done so, then it can 
and should be allowed to hold and coUect the indebtedness which 
those drafts represent as against the mortgagee; for, in respect to 
thèse claims, the receiver stands only in the tracks of the coal com- 
pany, and must be bound by whatever binds that company. 

It is urged that, inasmuch as the receiver found the coal company 
in debt to its miners, and was obliged to raise a large sum of money 
to pay o£f this indebtedness, a stronger equity attaches to this fund in 
favor of the mortgagee, who was obliged to make the advances neces- 
sary to pay the men. But it must be remembered that this indebted- 
ness to the bank, and that to the men, were both the debts of the 
coal company, and the demands represented by thèse drafts were 
assets of the coal company. Clearly, the coal company had the right 
to assign or pledge thèse claims to secure the debt due the bank, 
and the court must respect the right of the bank thus created. The 
coal company had in efféct specifically appropriated thèse claims to 
the bank, and the appointment of . the receiver cannot defeat rights 
which bave thus been created. If thèse assets had come to the 
hands of the receiver unincumbered by any previous pledge or assign- 
ment by the coal company, I havè no doubt the court could have 
directed their application to the payment of debts of the coal company 
incurred in the opération of the property, but the court cannot divest 
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rights to thèse funds whîch had accrued prior to the appointment of 
the receiver. Besides, it may be said that the mortgagee was under 
no légal or moral obligation to pay thèse laborers' claims. They 
were ordered paid because it was deemed expédient to do so, rather 
than incur the risk of a riot or strike by the employés of the mine. 
Order that receiver pay to bank'the sums collected on accounts 
due from the Illinois Central and the Chicago, Kock Island & Pacific 
Eailroad Compauies, and costs. 



BuETON, Eeceiver, v. Bublbt, Receiver. 

{Circuit Court, N. 1). Illinois. January, 1880.) 

Nationai Bahk— Transactions— Estoppbl—Authoritt of Pbbsidbnt. 

Where the président of a national banlt instructed its correspondent Ijank to 
charge up against the bank of -which he vras président the amount of a note 
given by hira, in payment of such note, and an account was rendered show- 
ing the transaction, the bank was estopped from denying the correctness of the 
charge in an action by a receiver, subsequently appointed. sp.ekine to set aside 
the transaction. 

I. Holmes and Losey de Bunn, for cômplainant, 

Monroe à Bail, for défendant. 

Deummond, C. J. At the time the transactions whicîi are the 
subject of controversy in this case took place, the City National Bank 
of Chicago was the correspondent of the First National Bank of La 
Crosse, and a large amount of business was done between the two 
banks, amounting often to the sum of $100,000 per month. Gener- 
ally the Chicago bank had a large balance in its hands to the crédit 
of the La Crosse bank; and it was the custom of the Chicago bank 
to transmit regularly copies of the accounts between the two banks, 
showing the débits and crédits, and thèse accounts were in ail cases 
acknowledged by the La Crosse bank; and if there was any error or 
mistake it was pointed out. During the time this business was 
transacted, the La Crosse bank was in the habit of drawing checks 
and directing payment out of the funds in the hands of the Chicago 
bank ; and everything concerning the matters in controversy in the 
case was done substantially in the same way as in other business 
matters between the banks; and not only was no objection made to 
the disputed charges, but they were admitted by the La Crosse bank, 
and everything that was done between the two banks was on the 
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basis thatthe disputed charges were at thetime acknowledgedby the 
La Crosse bank. 

Sutor was formerly connected with the City National Bank of Chi- 
cago. He went to La Crosse and became the cashier of the First 
National Bank of tbat place,- and remained in that position some 
time; and the resuit was that he obtained the control of that bank 
and subsequently became président. There may hâve been some 
circumstances which euabled the président of the City National Bank, 
who held that position up to January, 1874, to know that Mr. Sutor 
was not a man of very large means, and that he would not hâve re- 
sources enough of his own to obtain control of that bank; but admit- 
ting that to be so, the question is whether there were facts known to 
authorize the ofiBcers of the bank- hère to conclude that at the time 
thèse various transactions took place, which are the subject of con- 
troversy, there was a fraud practiced upon the bank of La Crosse by 
Mr. Sutor. Fràud is not to be presumed. It must be proved. It is 
Bùificient, of course, if it is proved by circumstances, which are some- 
times the most satisfactory évidence to establish fraud. 

Mr. Sator owed the bank hère for a loan that had been made. He 
had executed his note for the amount, ($7,000,) and when he became 
président of the bank at La Crosse he gave instructions to the bank 
hère to charge the sum of $2,000 to the La Crosse bank, and it was 
done; and he stated at the same time that hegave thèse instructions 
that the balance of the amount which he personally owed, which, I 
take it forgranted, referred to the note for $7,000 which he had given, 
would soon be paid, and accordingly instructions were subtjequently 
given to charge to the La Crosse bank the $5,000 which was still 
due upon the, note, and it was so charged. Besides this, which con- 
stitutes the main controversy in the case, it seems that a transaction, 
took place between Mr. Sutor and Mr. Miner, the cashier of the City 
Bank, by which the former purchased of the latter some real estate 
in Chicago or its vicinity, upon which Mr. Miner owed a balance 
evidenced by note, and this note Mr. Sutor had • agreed to pay. 
Tliat accordingly was taken up when it became due by Mr. Sutor in 
the same way, namely, by instructions to charge the amount to the 
La Cro&se National Bank. If that were ail there was in thèse trans- 
actions, it might be contended with some plausihility on the part of 
the plaintiff that it was not liable for the charges that were made by 
the City National Bank. But that is not ail. Accounts were made 
out from time to time and transmitted to the La Crosse National 
Bank, in which were included the charges which are the subject of. 
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controversy, and made against the La Crosse bank by the City Na- 
tional Bank, and entered as paymeïit pro tanto on the amount due 
from the Chicago bank to the La Crosse bank for deposits made by 
the latter from time to time. The receipt of thèse accounts was 
aeknowledged by the La Crosse bank as they were forwarded, and it 
was then stated that the accounts conformed to the books of the La 
Crosse bank, although it turned out that, in fact, they did not so 
conform, which fact, bowaver, was unknown to the Chicago bank. 
One of the notes, it seems, was transmitted to Mr. Sutor — the note 
which he was to pay for Miner. There is no évidence what became 
of the other note, but the facts prove the existence of the note given 
by Sutor to the bank hère, and its payment in the way stated, viz,, 
in conséquence of instructions from the président of the Là Crosse 
bank. 

In relation to the checks given in Chicago by Mr. Sutor as prési- 
dent of the bank, it is true that the gênerai business of an officer 
of a national bank is to be transacted at its regular place of 
business. At the same time we know that, in the course of business 
between banks, occasionally officers of banks do give orders and in- 
structions away from the place of business of the bank. And if they 
are within the gênerai scope and authority conferred upon the, offi- 
cers, they may be binding upon the bank. But ail accounts of tbis 
kind were included in those transmitted to the La Crosse National 
Bank. What security can there be in the business relations between 
banks if accounts of this kind are not considered conclusive and bind- 
ing upon the respective banks, unless, indeed, there is a mistake, or 
it can be shown that there bas been a fraud practiced upon the bank 
against which the charges are made, and that fraud known to the 
other bank or its officers ? Unless that can be done, there would be 
no safety in the transactions of banks with each other. One bank 
would never know what tp do on instructions given, or a charge 
made. Hère is an "individual" account which one bank bas against 
a partieular person. Another bank with which it is transacting busi- 
ness, and with which it bas an account, instructs that bank to chargé 
this individual indebtedness to it. The charge is made and ,the 
account rendered showing it is done, and the bank which makes the 
charge knows nothing of any wrong being done, or of any mistake, or 
of any fraud being practiced by the officers of the bank. That being 
sp, it must foreclose the bank, or else banks must cease doing busi- 
ness with each other. And it ought to be so. Where a bank, estab- 
lished under anact of congress, or any other way, elccts ità own offi- 
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oers, the men who are interested in the bank — the stockholders, the 
iepositors — ought to be bound by tbe authorized acts of the officers, 
or those which appear to be authorized, whether they are or not, and 
ûy the gênerai mercantile usage of banks. , So that, in any view that 
I can take of this case, it seems to me that the plaintif? cannot main- 
tain its action ; that it must be conoluded by the course of the busi- 
ness which bas been done. Non constat but that, admitting ail that 
is claimed on the part of the plaintiff, Mr. Sutor may hâve presump- 
tively made some arrangement justifying his action with his own 
bank. The natural presumption that would arise in the minds of 
the officers of the city bank was that Mr. Sutor had made some 
transactions with the La Crosse bank by which he was authorized 
to act, and by which the La Crosse bank had assumed the individual 
debt which Sutor owed to the City National Bank. If the défendant 
insists, the court must certify to the balance due from the La Crosse 
bank to the city bank, because I hold that thèse items of account 
which are the subject of controversy constitute a valid charge against 
the La Crosse National Bank. 

This is a controversy between the creditors of two insolvent banks, 
and I think the loss occasioned by the wrong of the officers of the 
La Crosse bank should fall on the creditors of that bank, rather than 
on those of the Chicago bank. 



In re Wall. 

{Circuit Court, S. D. Fîorida. March, 1882.1 

1. Attoknet AT Law— DisBARBma. 

An attorney may be disbarred for participation in an nnlawful, tumultuous, 
and riotous gathering, and advising, encouraging tliereto, and taking from the 
jall therewith and hanging a prisoner, although no complaint under oath ha» 
been flled against him; and he would be liable for the offense charged against him 
by indictment in the state court, though no such indictment has as yet been f onnd. 

2. Samb. 

An attorney is an offlcer of the court, admitted to practicc under its rulcs 
amenable to it, and liable to hâve such relations sundered upon satisfactory 
évidence of dishonest professional conduct, habits of gênerai immorality, or any 
such single act of crime or vice as may show him unfltted for the trusts and 
confidence reposed in him as such attorney. 

3. 8ame— Notice of Chaeqes. 

While an attorney is entitled to notice of the charges preferred agains* him, 
and an opportunity to answer before being disbarred, such notice issufficient 
if it clearly intimâtes the misconduct with which he is charged. 
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Locke, D. S.- It ias been charged that the défendant, J. B. Wall, 
an attorney of this court, did, with an unlawful, tumultous, and riot- 
ous gathering, he advising and encouraging thereto, take from the 
jail of this county and hang a man, to the court known only as John. 
To this charge he has filed an answer, demurring to the action of the 
court because — First, no complaint under oath has been filed ; and, 
secondly, because he has been charged with an indictable offense, of 
•which this court hasno jurisâictionbeforeindictraent and conviction ; 
and denying that he counseled, advised, encouraged, or incited au 
unlawful, tumultuous, and riotous gathering or mob to take one John 
from the jail and cause his death by hanging. The offense in which 
Mr. Wall is charged to hâve participated came to the personal 
knowledge of the court. As the judge was leaving the court-house 
for dinner, a prisonerwas brought intothe yard in custodyof officers. 
Upon his retum in the afternoon the dead body of the same person 
hung in a tree directly in front of the court-house door. No légal 
exécution had taken place. The évidence shows that a person, whose 
name has not appeared, was taken from the jail, and, in theimme- 
date vicinity of the court-house, hung to the limb of a tree ; that ^id 
J. B. Wall was présent, went with several others to the shèriff 's hoivse, 
returned thence to the jail, where they took therefrom the prisoner ; 
that he walked in immédiate proximity to him in going to the tree, 
80 along beside him that the witness thinks he had hold of him, and 
was then lost to sight in the crowd until after the man was hiinged; 

This is an action to détermine the right of an attorney to retain 
his position as an officer of this court, and as such is instituted by it 
for its own protection, and the préservation of its intégrity through 
"the characters of its officers, and does not require the intervention of 
a third party by ^ffidavit or otherwise. 

No court is bound to àwait the complaint of a third party before 
investigating any matter touching misconduct of its officers, when 
information considered sufficient is reoeived, and the circumstances 
demand its interposition. Randall v. Brigham, 7 Wall. 540. 

An attorney is an officer of the court admitted to practice under 
its rules, amenable to it, and liable to bave such relations sundered 
upon satisfactory évidence of dishonest professional conduct, habits 
of gênerai immorality, ôr any such single act of crime or vice as mây 
show him unfitted for the trusts and confidence reposed in him as 
such. Pcrcy's Case, 36 N. Y. 651 ; Hawk. P. C. 212; Brymt's Case, 
M N. H. 155; Exparte Brownsal, 2 Cowper, 829; 12 Geo. I. c..29; 4 
Henry IV. c. 18; Case of Axistin, 5 Eawle, 204; McLanghlin v. Dist. 
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Court, 5 Watts & S. 272; Dicken$' Case, 67 Pa. St. 169; MilVs Case, 
1 Mich. 392; Potter'ê Case, H. 26 G. 3 K. B. He bas a right 
to an opportunity to appear and answer in his own behalf before 
a final judgment against him; but any notice, rule, or summons does 
not reqnire the technical nicety in its allégations, nor the exactness 
of proof, of a criminal proceeding. Sanbœn v. Kimhall, 64 Me. 
140; Leigh's Case, 1 Munf. 481. 

It is sufficient if the grounds are so set out as to give him knowl- 
edge of the matter with which he is charged, so that he may not be 
misled, and the true facts ascertained upon such investigation may 
be considered and decided upon. Randall v. Brigham, supra. It is 
true that the English courts bave in some instances declined to take 
Bummary action against attomeys for indictable offenses unless con- 
viction has first been bad, but such practice seems to bave been con- 
sidered as within the discrétion of the court at the time and not as a 
rule. Lord Denman remarks, in 3 Nev. & P. 389 : "Would not an 
indictment for perjury lie upon thèse facts? We are not in the 
habit of interfering in such a case, unless there is sômething 
amounting to an admission on the part of the attorney whicb 
would render the interposition of a jury unnecessary." Also, 
in 5 Barn. & Aid. 1088, be remarks : "It is not usual to grant the rule 
if an indictable offense is charged." Yet, notwithstanding a con- 
viction, the question of guilt or innocence seems to bave been deemed 
witbin the discrétion of the court, as in Dowl. P. C. 110, although 
verdict bad been found against the défendant, the judges still con- 
sidered there might bave been some doubt and refused the rule ; and 
in King v. Soutlierton, 6 East, 127, nothwithstanding the défense 
was urged that the défendant bad been convicted of an offense not 
cognizable by law. Lord Ellenborough remarked that "enougb 
appeared to satisfy the court that the défendant was an improper 
person to remain an attorney." 

While such may hâve been the practice in the courts of England, 
it has not been accepted by American courts; Anon. N. J. Law, 163 
being the only case found when judgment has been refused on that 
ground. On the contrary, in Re Hirst d IngersoU, 9 Phila. 216, al- 
though the court, in tbe motion to disbar, say that "the offense 
charged — subornation of perjury and conspiracy against justice — is 
witbin reach of an indictment," tbey make tbe rule absolute dismiss- 
ing one party and suspending the other during the existence of the 
court . 
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In Smith v. State, 1 Terger, 228, the information was exhibited by 
one of the judges of the circuit, and although it was alieged that an 
indictment had been found in a foreign state. uo trial uor conviction 
had been had, and the court remarks : 

" Law, administered in the usual . form, i8 tardy, and any course short of 
spécial ministration would lose muoh of its bénéficiai efiEeets. The mazj 
round of spécial pleadings, miscarriages before juries, and delays incident, 
afford a labyrinth for the wily to take shelter, if not escape; therefore, it is 
not deetned prudent to allow one so charged the right to demand forms of 
trial directly calculated to defeat the end." 

In Fields' Case, 1 Martin & Y, 168, whe];e the power of courts to re- 
move their officers was under considération, the court saiys : 

" By change of venue and writs of error the cri rainai could easily hâve kept 
off the punishment for two years, and by this means put himself above the 
law, if the court had not the power of removal. ïhe conviction, when pro- 
duced, would only be évidence of the facts alieged, and thèse tacts the court 
hav« for this purpose as much right to inquire into as the jury. " " In this cOun- 
try it would most probably be unconstitutional to iuflict punishment upon 
the person of the ofEender otherwise than by conviction npon indictment. 
But the removal from office being a civil proceeding not affecting the person, 
and being no bar to an indictment for the s<ime ofEeuse. the flnding of a jury 
is not necessary to authorize the court to reinove." 

The suprême court of New Hampshire, in Delano's Cage, 58 N. H. 
5, take a similar view of the law by disbarring an attorney for an in- 
dictible offense without conviction. 

In this action against Mr. Wall this court unquestionably bas juris- 
diction, but in a criminal prosecution it has none. 

Can it be argued that it is then compelled to wait in its action for 
the movement of a foreign tribunal, and that it is helpless as against the 
local inactivity, neglect, or préjudice of the prosecuting oflScers or ju- 
rors of any one county of the district ? Such a view of the law can- 
not be accepted, and so much of the answer as demurs to this action 
must be overruled. 

The only question remaining to décide is whether a person guilty 
of présence and participation, under the circumstances, and on such 
an occasion, shall retain bis position as attorney of this court or not. 
lî he had been there in any other capacity than either principal, or 
aider and abettor, itwas within bis power to showit; but this he has 
not attempted to do, and the necessary presumption is of bis active 
participation. 

y.l3.no.l4— 52 
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The slight differenôe between the language of the rule and tliat ol 
the évidence is of no importance in this matter, if the évidence shows 
ground for judgment. The gist of the action is not the death of a 
certain individual as described by name, but the conduct of Mr. Wall 
on an occasion and in a certain matter to which I consider his atten- 
tion has been sufficiently called. He was in an unlawful gathering, 
as it was resisting the protestations of the sheriff and mayor, although 
it may not hâve been tumultuous. He dénies having been encouraging 
or advising at the time charged. I am too well aware of hia influ- 
ence in this community not to know that his présence would be ample 
encouragement to others on such an occasion. It is not alone by 
words that one advises and encourages, and the fact of his présence 
and action is sufficient not only to find an encouraging thereby, bue 
raise a presumption on his doing the same by words. 

The duty of an attorney is not alone to déport himseli as such în 
bis professional relations, but so to demean himself in ail thinga. 
For an officer of a court to beat about with him two characters, that 
of a supporter of the law, as a lawyer, and an open violator and con- 
temner of it outside his professional duties, as a man, is utterly in- 
consistent with the dignity of his position, and of the court that be- 
stows the same upon him. 

The facts proven show that the transaction was not an ordinary 
crime, but a combination to lynch a priaoner, and in this, it is pre- 
sumed, is the only explanation, though it makes a party none the less 
liable; the légal responsibility is the same, as is well known to any 
lawyer. 

It is true that Mr. Wall alone, of the many shown to hâve been en- 
gagea, has been called upon to answer, but this has not been that 
others may not bave been fuUy as culpable, or from personal feel- 
ing, or inclination, or disinelination. This court claims no jurisdic- 
tion over the crime committed, nor is it aeeking to inflict a penalty 
for its commission ; but it is compelled to protect itself against those 
who appear as open violators, or regardless of the law which it is 
their duty to support and défend, and he alone of the many has been 
found amenable to its jurisdiction. 

Lynch law, stripped of ail the sophistries with which it is sur- 
rounded by the ingenuity of its supporters, is, in its plain, naked self, 
not only a violation of the law, but an attack upon, and a flaunting 
insuit to, its courts and officers. It is an open expression, by those 
indulging in its exécution, of distrust in the law, and an accusation 
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of inefficiency against tbe sheriffs, jurors, and courts having the 
criminal and the crime in charge. Are we — is the world — to under- 
stand, in this case, that this community distrusts the capacity of the 
sheriff to keep a criminal in his charge, or the willingness and abil- 
jU of the state attorney to prosecute crimes? Does it impeach the 
jurors of this county of honesty in dealing with criminals given them 
to try, and the coart of inefi&ciency in dealing with cases presented 
toit? 

Lynch law either does this, or it is simply and undisguisedly a 
giving way to passion and revenge, and a gratification of those 
barbarie feelings which, more or less latent, exist in man, and which 
are bound to be controlled either by the individual himself or by the 
law. 

The injury to a community by such is apparent. It tells of a 
weakness of légal authority, or a strength of willful passion that no 
one désires to eneounter, much less be snrrounded with, and the reck- 
lessness of a few ends in the injury of ail. 

Eeekless passion in one direction begets reckless passion in an- 
other, and f rom a violation of law in taking the lif e of a prisoner, an 
easy approach is afforded to a violation of law in taking the life of 
a neighbor or a friend upon the slightest provocation. 

Sections of our state are spotted with the graves of citizens sacri- 
ficed to this reckless disregard of human life in violation of law. 

If any possible excuse might be offered for mob or lynch law by a 
layman or ordinary citizen, there can be none for one in the position 
of an attorney; and while I accept the représentation that in what- 
ever was done there was no intentional disrespect to the court, yet 
the présence of an attorney at such a time and under such circum- 
stances can only be accounted for upon the theory of either a will- 
ful violation or ao impulsive forgetfulness of his duty as such. 

Nothing, in my opinion, could seem more abhorrent to a lawyer, 
with Buch a respect for law as his profession should imply, than the 
engaging in any such lawless outrage. 

In the case of Smith v. State, 1 Yerger, 228, where the charge was 
accepting a challenge and killing an adversary in a duel, the court 
use the f oUowing language : 

"By the laws of God, the laws of England from the days of Edward, by the 
laws of Kentucky and ïeu nessee and every ci vilized land, he is declared to ha ve 
been guilty of wicked and malicious murder, and a félon escaping justice. Is 
it possible that any well-balanced mind can for a moment believe that a man 
whom the law thus condemns is a fit peison to be an aider and adviser in the 
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sanctuaries of justice. "We are told that it ia but an honorable homicide. The 
law knows it to be a wicked and vvillful murder, and it is our duty to treat it 
as such." 

Can language more fitting to the case under considération be found ? 

I believe it the duty of every good citizen, and especially of the 
courts and ail officers of the law, to denounce and condemn such 
acts of lawlessness until they cease, and every one feels tliat legiti- 
mate power is sufficient for protection. For the honor of this court 
and the profession, as well as for Mr. Wall's sake, I would gladly dé- 
clare that there had not been found against him reasou for enforcing 
an order of court, but the proofs of a présence and participation in 
this act of lawless violence are too direct and positive to be ignored. 

This court cannot shield itself behind a défense of minor technicali- 
ties, either of allégation or évidence, without proving recréant to the 
trusts reposed in it, and it is ordered that J. B. Wall be prohibited 
from practicing at.the bar of this court until further order herein. 

NOTE. 

Suspension ant» Uisbaement of Attoeney. The power of the court 
to admit an attorney implies the power to striks ofE his name from the roU, 
(Feople V. Goodrich, 79 111. 148;) and the court may either suspend or expel, 
(Ex parte Burr, 2 Cranch, C. G. 379.) Such power, in a summary manner, 
should be exercised with great caution. Rioe v. Corn. 18 B. Mon. 472. Un- 
der the Illinois statute the circuit court can only suspend; the power to disbar 
is vested in the suprême court. Winkelman v. Feople, 50 111. 449. An attor- 
ney is an officer of the court, and may be removed for misconduct after op- 
portunity to be heard. Penobsoot Bar v. Kimbaîl, 64 Me. 140. Any court of 
record having Jurisdiction may suspend an attorney for causes specified in 
the statute. Mattler v. Schaffner, 53 Ind. 245. Where the statute prescribes 
the causes, courts cannot debar for causes nôt thereiri specifled, {Bxparte Smith, 
28 Ind. 47 ; see Redman v. State, Id. 205 ;) but in Michigan the court may 
suspend or remove attorneys for other causes than those specifled in the stat- 
ute, {Matter of Mills, 1 Mich. 892.) The application to çtrike the name of an 
attorney from the rolls should be denied where the évidence is conflicting as 
to whether he received the information which he disclosed, and which was 
alleged as misconduct. People v. Schufeldt, 56 111. 299. An order to suspend 
or remove for contempt should not be raade unless the offense is of a gros8 or 
serious nature, (Watson v. Citizens' 8av. Bank',b S. C. 159;) and the matter 
must be established before the rule is issued, [State v. Kirk. 12 Fia.. 278;) and 
the rule must be served on the party, (Id.) The précise cause must appear in 
the order for suspension. State v. Watkins, 3 Mo. 338. An order of a terri- 
torial suprême coiwt cannot be vaeated by mandamus ivova the United States 
suprême court. Ex parte Secombe, 19 How. 9. The authority of the suprême 
coui-t will not be exercised unless the conduct of the court below was irreg- 
ular or flagrantly improper. Ex parte Burr-, 9 Wheat; 529. The district court 
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has no fiuthovity to disbar an attorney admitted in the suprême court; and 
mandamm will issue to restore him. People v. Tumer, 1 Cal. 190. See Peo- 
ple V. Jtistîces, 1 Johns. Cas. 181. In Indiana an appeal is given by statute, 
but such appeal will not authorize the attorney to do anything which he is 
l'orbiddeu to do by such judgaient. Walls v. Falmer, 64 Ind. 493. ïhe ap- 
pellate court should not refuse to review the décision, although it will not 
reverse unless a plain case is shown. Natter of Wool, 36 Mich. 299. 

GkoundS fok Disbaeking. An attorney may be suspended or disbarred 
for any matter showing bis unfitness to practice in the courts, whetherit be 
a criminal offense or créâtes a civil liability or not. Ex parte Cole, 1 McCrary, 
405. The circuit court has inhérent power to disbar an attorney for an as- 
sault upon the judge thercof, on notice to such attorney, and opportunity to 
be heard in his défense. Beene v. State, 22 Ark. 149 ; Ex parte Heyfron, 8 
Miss. 127;- Saxton v. Stowell, 11 Paige, 526. Unprofessional or disrespectful 
conduct, though amounting to contempt, will not justify disbarriug him, 
( Withers v. 8tate, 36 Ala. 252 ;) but an attorney who obtains a change of venue 
by means of .in aiîidavit forged by him may be disbarred, {Ex parte Walls, 
64 Ind, 461.) So for violation of his officiai oath by not conducting himself in. 
his office with iidelity to his cUent. Strout v. Proctor, 71 Me. 288. Collision 
by a husbamrs attorney with the wife, to manufacture doceptive évidence to 
enable tlie liusband to procure a divorce, is professional misconduct. In re 
Gale, 75 N. Y. 526. Advertising to procure divorces without compliance with 
the requisites of the law is a ground for strlking his name ofE the roll. (Peo- 
ple V. Ooodrîcfii 79 111. 148;) so where the attoruey substituted the name of 
his client for his own in an affldavit to procure ahmony, his name was stricken 
froui the roll, (Pavple v. Lear g, 84 111. 190.) ïaking légal papers from the 
files of the court niust be stated with sufflcieut particularity to enable accused 
to make his défense. People v. Allison, 68 111. 151. Erasing the word " not " 
in a letter from a judge advising another judge to allow bail for oheindicted 
for muider is a ground, {Baker v. Com. 10 Bush, 502;) so for withholding 
from his client and his client's administrator money collected. by him, (Peo- 
ple v. Cole, 84 111. 327 ; Kepler v. Klingemmith, 50 Ind. 434; S. C. 41 Ind. 341 ;) 
or for refusai to pay over money to client, (People v. Palmer, 61 111. 255.) The 
institution of proceedings by one attorney from improper motives, and with- 
out just groinids to disbar another,^ is misconduct. Matter of Kelly, 62 N. Y. 
198. On being convicted of a felony an attorney loses his right to practice 
in court without an order of the suprême court removing him. Matter of 
Niles, 5 D.ily, 465. Ile may be disbarred for the bribery of a witness, 
(Walker v. State, 4' W. Va. 749;) or. for a false oath taken, or .any unpro- 
fessional stateiuent mado without a prior conviction for perjury, (Perry 
Y, State, 'ii Io\va,.550;) or for any fraudulent conduct, although not so gross 
as to be criminal; (tf.:B. v. Porter, 2 Cranch, C. C. 60;) or for obtaining 
money by false pretenses in matters intrusted to him, (People y. Ford, 54 
111. 520.) Thé offense need not be such as to subject him to indictment, but 
its character must be such as shows him unfltto be intrusted with the powers 
of the profession. Baker v. Com. 10 Bush, 592. Disereditable acts, if not 
coniiected with his duties, will not give the court jurisdiction, {Dickens' 
Cane, 67 Pa. St. 169;) as atterapting. to make an opposite attoruey drunk, (Id.] 
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Indulgence in vices not affecting his personal or professîonal integrity is not 
sufflcient ground, Baker v, Com. 10 Bush, 592. So, ignorance of the law is 
not a good cause. BryanVs Case, 24 N. H. 149. An attorney cannot be dis- 
barred for refusing in présence of the court to make answer in writing to a 
rule, upon the ground of punishing the refusai as a contempt. Ex parte Kob- 
îmon, 19 Wall. 505. Contempt of process and refusai to appear before an ex- 
aminer is not sufflcient ground, (Com. v. Newton, 1 Grant, Cas. 453;) but a 
threat of personal chastisement, made to a judge out of court, is ground for 
striking his name off the rolls, (Bradley v. Fisher, 13 Wall. 335.) Contepipt 
and gross misbehavior in office generally are distinct offenses. Ex parte Brad- 
ley, 7 Wall. 364. 

Pkooeedings to Disbar. Proceedings to disbar for commission of a crim- 
inal act may précède criminal prosecution therefor. Ex parte Walls, 64 Ind. 
461. Watson v. Citizens' Sav. Bank, 5 S. G. 159. The North Carolina statute 
requhes a prior conviction upon an indictment and verdict, and it takes away 
the eommon-law power to strike from the rolls. Kane v. Haywood, 66 N. C. 
1. See Ex parte Sohenok, 65 N. C. 858. Sucb proceedings are designed to 
afford a remedy to the créditer to coUect the money from the attorney. Matter 
of Browne, 2 Col. T. 553. An attorney's license cannot be suspended except 
on accusation and notice and a day in court. State v. Start, 7 lowa, 499. An 
order to show cause is the improved mode of procédure. In re Percy, 36 N. 
Y. 651. In a summary proceeding for malpractice the fact must be known 
to the court by having occurred in its présence. Walker v. Com. 8 Bush, 86. 
In case of malpractice out of the présence of the court, the proceeding is by 
complaint or information made on oath. Walker v. Com, 8 Bush, 86. For 
any other misconduct than contempt he can only be held on, spécifie charges, 
and he is entitled to a f uU défense and an appeal. Dickenson v. Dustin, 21 Mich. 
561 ; Matter of Mills, 1 Mich. 892. The court must order an information against 
him and inflict the punishment, on the plea of guilty, found on such informa- 
tion. Fisher's Case, 6 Leigh, 619. An order to show cause why he. should 
not be struck from the rolls may be based on a decree against him on a charge 
of f raud or gross abuse of confidence, or it may be incorporated in the decree 
itself . Matter of Wool, 36 Mich. 299 ; Tn re Percy, 36 N. Y. 651, In analogy 
to the limitation of prosecutions for misdemeanors there must be a limit to 
the time for filing informations against attorneys. People v. Allison, 68 111. 
151. In proceedings to disbar on the ground of fraudulently procuring ad- 
mission, défendant is entitled to a change of venue if the judge is prejudiced. 
Matter of Peyton, 12 Kan. 398. A proceeding upon charges preferred by a pri- 
vate prosecutor is a spécial proceeding, wherein a change of venue for préju- 
dice of the judge may be granted. State v. Clarke, 46 lowa, 155. Proceed- 
ings to strike an attorney from the roU for alleged fraud is a quasi criminal 
case and no appeal lies from the judgment, (State v. Tunstall, 51 Tex. 81 ;) 
but an appeal lies from a summary order, issued without compliance with the 
statute, (Ex parte Trippe, 66 Ind. 531; see Thomas v. State, 58 Ala. 365.) 

The charge should be clearly supported by the évidence. Matter of , 

1 Hun, 321. The grounds of complaint must be brought to the notice of 
the suprême court at gênerai term, in the first instance, which will direct an 
investigation and a motion if deemed proper. Matter of Brewster, 19 N. Y. 
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Supr. et. 109. For malpractice the case should be free from doubt. People 
V. Harvey, 41 111. 277. Notice of grounds of complaint and an opportunity to 
be heard must be given to the accused. Ex parte RoUnson, 19 "Wall. 505. 
Where motion is made to suspend and issue joined, défendant is entitled to a 
trial by.jury. Eeilly v. Oavanaugh, 32 Ind. 214. In such proceedings, where 
the charges are denied, the common-law rules of évidence apply. In re El- 
dridge, 82 N. Y. 161. For fraudulently misleading bis client, there must. be 
proof of the f raud tending to mislead. Barkefs Case, 49 N. H. 195. — ^[Ed. 
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York. 

(Circuit Court, D. Maryland. October 13, 1882.) 

iàBRVICB OP PkoCESS on FoRBION INS0RAHCB COMPAUT. 

Tlie Maryland législature haviag required every foreign Insurance Company 
doing business in that state to exécute a power of attorneyappointing an agent 
upon whom proce^s might be served, to hâve the aame effect as if serred on the 
, Company, and by the act deflning " process " to be any writ issued upon any 
action by any court, held, that a foreign Insurance company, liaving executed 
such a power of attorney, bas agreed to be "found" in the state as fully as if it 
were a domestic corporation ; ànd that service of process of the United Btates 
circuit court on such an agent is valid, notwithstanding the suit may be ùpon 
a cause of action of which the state courts could not take jurisdiction, because 
of an act of the législature restricting their jurisdiction, in suits against foreign 
corporations, to cases where the plaintifl is a citizen, or the cause of action has 
arisen within the state. 

John H. Thomas, for plaintiffs. 

John S. Tyson, for défendant. 

Mobris, D. J. The défendant moves the court to dismiss thîs suit 
because the défendant, at the time of the alleged service of process, 
was not found in this district, and because the service of process on 
Henry Toile was not a lawful service on the défendant corporation. 
The plaintiffs are citizens and résidents of Pennsylvania, and the de- 
fendant is a corporation of the state of New York, and the policy of 
insurance, which is the cause of action, -was not executed or delivered 
in Maryland. Before the issuing of the policy sued ou, the défend- 
ant corporation, for the purpose of being authorized under the laws of 
Maryland to take risks and transact the business of insurance in this 
state, executed and ûled with the insurance commissioner of Mary- 
land a power of attorney to Henry Toile, a citizen and résident of 
Maryland, in compliance with the provisions of article 42, § 4, of 
the Matyland Revised Code, regulating insurance companies. This 
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Bection of the Maryland Code presoribes the conditions to lie complîed 
with by foreign insuranee companies doing business in thia state, and 
among other conditions it enacts that — 

" It shall not be lawf ul for any Insurance company ♦ * • of any other 
state * * * to transact any business of insuranee in this state • « • 
until the following conditions hâve been fuUy complied with : There miist bo 
flled with the insuranee commissioner • * * a power of attoniey appoint- 
ing a citizen of tliis state, résident within the state, the agent or attorney for 
the said company, upon whoni process of law can be served; * * * and 
said * ♦ * pôwer of attorney shall stipulate and agrée, on the part of the 
company making the same, that any lawful process agaiiist said company. 
which is served on such agent, shall be of the same légal force and validity 
aâ if served on such compaiiy within this state. * ♦ * The term 'process,' 
used above, shall be held to include any writ, summons, or order whereby any 
action, suit, or proceeding shall be commenced, or which shall be issued in or 
upon any action, suit, or proceeding by any court ofticer or magistrate. " 

Tbere is another section of the Maryland Code contained in the 
article relating to corporations, (article 67, § 36,) by which it is pro- 
vided that suits against any foreign corporation doing business in the 
state may be brought in the state courts by a résident of the state, 
for any cause of action, and by a plaintiff not a résident of the state 
where the cause of action bas arisen or the subject-matter of the 
action shall be situate in the state. The défendant now contends, in 
support of its motion, that the agent, appointed by the above-men- 
tioned power of attorney executed by it was not authorized to accept. 
service of process in this case because the cause of action is not one 
which conld hâve been sued on in the state courts. In this court there 
is no question of jurisdiction, either as to the subject-matter of the 
suit or the parties, provided the défendant, which is a New York cor- 
poration, was "found" in this district at the time of serving the writ. 

In Lafayette Ins. Go. v. French, 18 How. 407, it is said: 

"A corporation may sue in a foreign state by its attorney there, and if it fails 
in the suit be subject to judgraent for costs. And so, if a corporation, though 
of Indiana. should appoint an attorney to appear in an action brought in Ohio. 
and the attorney should appear, the court would hâve jurisdiction to render a 
judgment in ail respects as obligatory as if the défendants were within the 
state. The inquiry is not whether the défendant was personally within the 
state, but whether he, or some one authorized to act for him in referen<^e to 
the suit, had notice and appeared, or, if he did not appear, whether he waa 
bound to appear or suffer a judgment by default." 

In the leading case, Ex parte Schollenherger, 96 U. S. 369, under a 
Pennsylvania statute similar, but not nearly so broad in its terms as 
the Maryland act relating to inèurance companies, the suprême 
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court held the foreign corporation must be considered to hâve con- 
seiited to be foimd within that state, and that process from the 
United States circuit court, served according to the mode adopted by 
the state statute, gave the circuit court jurisdiction. In that case the 
cause of action was one of which the state courts of Pennsylvania 
would also hâve had jurisdiction, and it must be coneeded that this 
case cannot be distinguished from it unless by the fact that the cause 
of action hère is one which the state courts of Maryland oould not 
entertain. 

It is urged that, as the défendant exe'cuted the power of attorney 
to Henry Toile in compliance with the state law, it is to be treated, 
notwith standing its very broad terms, as an authority to accept pro- 
cess of service only in suoh cases as by the state law the state courts 
hâve jurisdiction of, and that to hold otherwise would be to extend 
his powers beyond the authority which it is fair to présume the légis- 
lature intended should be conferred upon him. I am not convinced 
that either the language of the letter of attorney or the intent of any 
of the législative enactments justifies this contention. It is to be 
noticed that the two enactments — the one requiring the appointment 
by foreign insurance companies of an agent by letter of attorney, and 
the other restricting the causes of action upon which suits may be 
brought against any foreign corporations in the state courts — are not 
in any way parts of one gênerai scheme of législation, or in any way 
necessarily connected with each other. The Maryland court of 
appeals, construing thèse statutes, bas held that the restriction as to 
the subject-matter of the suits which may be brought in the state 
courts h as nothing to do with the power of attorney or the service of 
process, because the restriction is upon the jurisdiction of the court; 
and where the restriction applies, even if the foreign corporation should 
waive ail question of service of process, the state court would hâve no 
jurisdiction. Myer v. Ins. Co. 40 Md. 601 ; Gromwell v. Ins. Co. 49 
Md. 382. 

The language of the letter of attorney is as broad and unrestricted 
as it is possible to make it. By it the corporation agrées that any 
lawful process served on the agent therein named shall be of the 
same légal force and validity as if served on the company itself, and 
it is expressly enacted that the term "process" shall include any 
writ which shall be issued in or upon any action, suit, or proceeding 
by any court, ofïicer, or magistrate. It would appear to bave been 
the intention of the législature to require foreign insurance compa- 
nies doing business in the state to consent to be "found" therein, as 
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fully as any company incorporated under its own laws, and to leave 
ail courts within the state -with just such jurisdiction in respect to 
suits against them as by any statutes applicable to such courts they 
might respectively exercise. If the législature should at any time 
repeal thèse restrictions upon the state courts the service of their 
process would certainly be good, notwithstanding the enlarged juris- 
diction, and the corporation would not be heard to say that thèse let- 
ters of attorney, although executed before the repeal, had référence 
only to such suits as might hâve been instituted when they were exe- 
cuted. The purpose of the 'législature in restricting the state courts 
was, doubtless, to spare the state and its courts the expense ând burden 
of litigation to which its own eitizens were not parties, or which had 
not arisen within its limits, and this purpose it accomplished by lim- 
iting the jurisdiction of the state courts, and not by limiting the 
authority of the attorney required to be appointed to accept service 
of process. 

The question to be nowdecided is, it seems to me, reduced to this: 
Is it inconsistent with public policy, or an unreasonable condition to 
be imposed upon a foreign corporation, that it should be required 
by a state law, before it is permitted to transact business within 
the state, to appoint an attorney to accept service of process from 
ail courts within the state in suits founded upon causes of action of 
every nature whatsoever, whether instituted by eitizens or not, or 
arising within the state or not? Undoubtedly, there may arise 
hardship from requiring a corporation to submit to a condition which 
renders it liable to be sued at the caprice of a non-resident plaintif 
in any of the United States in which an agent so empowered may be 
found, but every natural person who jonrneys through thèse states is 
liable to a similar hardship, and I am not persuaded that the hard- 
ship is likely to be so great that such a condition is to be pronounced 
unreasonable, or that any ruïe of public policy forbids it. Merchants' 
Manufg Co. v. Grand Trunk R. R. 13 Fed. Eep. 358; Mohr v. 
Ins. Co. 12 Fed. Eep. 474; Brownell v. Trozj é Burton R. R. 3 Fed. 
Eep. 761; Moch v. Virginia Fire Ins. Co. 10 Fed. Eep. 700; Graver 
V. American Ex. Co. 11 Fed. Eep. 386. 

Motion denied. 

See ante, note, 360; 12 Fed. Rep. 476, note. 
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MoCabb V. Illinois Cent. E. Co. 

{Circuit Court, N. D. lowa. April, 1882.) 

FouuiGN Corporations — Non-Rkhdbntb — Btatutb of Limitations. 

A forcign corporation that by tbe laws of a state within which it comes on 
business can sue and be sued, is not a non-resident in the sensé that would 
prevent it Irom setting up the statute of limitations as a défense in an action 
against it; and section 2533 of the Code of lowa, that provides that " the time 
during which a défendant is a non-resident of the state shall not be included 
in Computing the period of limitation," has no référence to auch a case. 

This is an action for personal injuries. The défendant is an Illi- 
nois corporation. It appears that the cause of action accrued more 
than two years before the commencement of the suit. The défendant 
pleads the lowa statute of limitations, which provides that "actions 
founded on injuries to the person or réputation, whether based on 
contract or not, or for a statute penalty, shall be commeneed within 
two years after their causes accrue." This provision is qualified by 
section 2529, as follows : 

" The time during which a défendant is a non-resident of the state shall 
not be included in Computing any of the periods of limitation above de- 
scribed." 

Shiras, Vanàuzee é Henderson, for plaintiff. 

Griffith é Knight, for défendants. 

Love, D. J. The plaintiff contends -that a foreign corporation ean- 
not in any case plead the statute of limitations in this state because 
it is a non-resident of the state. It is an artificial person existing 
only by the law of its création. It has no existence and can hâve no 
existence outside of the state by whose laws it has been created. It 
cannot change its abode ; it is incapable of émigration ; its fixed rési- 
dence is in the state of its création. It may hâve agents in other 
States; it may do business in them; it may, by the laws of such states, 
sue and be sued therein; but it can hâve but one résidence, which 
must be and is in the state to which it owes its existence. 

This is the plaintiff's argument, but does it not proceed upon an 
erroneous assumption? Can it be truly said that a corporation has 
really a résidence any where ? It is said that a corporation is an arti- 
ficial person, and by a natural transition of thought a place of rési- 
dence is ascribed to this artificial person. But is it not by a mère fic- 
tion of law that personality, and résidence in place, are ascribed to 
a corporation ? What is a corporation ? Would it not be more accu- 
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rate to call it an artificial being — a mère légal entity — than an arti- 
ficial person ? Doubtless a corporation is a légal being and bas a légal 
existence in tbe state of its création, but it is difScult to coneeive the 
idea of a résidence in place for it. If you search for a corporation, 
how will you find it and do any manner of business with it ? You 
will find and know the corporation by and through its agents ; through 
them alone will you be able to do any business whatever with tbe 
corporation. The agents of the corporation can be seen; it cannot. 
They can be served with process; it cannot. If you wish to sue the 
corporation, you must make service of légal process upon the agents 
of the corporate body. Thèse agents bave résidences and can be 
found, but they are not the corporation. The président and directors 
are not the corporation. They may ail die and none be elected to 
take their places; yet the corporation still lives. The président and 
directors are merely the agents of the corporate body. Neither are 
the stockholders the corporation. They can as sueli neither sue nor 
be sued on account of the corporation. They are not even its agents 
to make contracts, receive notice, or accept légal service. The cor- 
poration is aeomething — a légal entity — an artificial being or person — 
entirely distinct from both the stockholders and président and direct- 
ors. Now, the stockholders and the président and directors hâve a 
résidence, but the idéal, invisible, légal being called the corporation 
bas none. Indeed, the légal existence of a corporation may be in one 
state or place, and the résidence of every stockholder, as well as the 
président and directors, in another, unless the law creating the corpo- 
ration requires their résidence in the state or place of its création. 
Thus, with respect to a corporation created by the laws of New York 
or of lowa, every stockholder and the président and directors might 
réside in New Jersey or Illinois. 

Since, then, a corporation cannot be said, except in légal fiction, 
to bave résidence anywhere, non-residence cannot, in a strict sensé, 
be ascribed to it. In construing the word "non-residence," there- 
fore, as used in section 3533, we must consider, not so much what 
may or may not be the "résidence", of a corporation in the abstract, 
as what the législature intended by the use of the word "non-resi- 
dent" in the connection in which we find it. We must not stick in 
the bark; not confine our view solely to the meaning of the word 
"non-resident," but take in the whole scope of this législation. We 
must consider the matter, not in the abstract, but in the concrète. 

Seeing, then, that corporations cannot be said to bave literally any 
résidence in a place, and that they cannot be known and dealt with 
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and sued except by and through their agents, and seeing that the 
législature provided in section 2611 of the same Code that foreign as 
well as other corporations may be sued in this state by service on the 
agents whom they bave appointed to carry on their business hère, 
can we doubt that the législature intended that the présence of the 
agent in this state subject to process should be deemed, as to the 
légal purposes of a suit, with ail its incidents and défenses, the prés- 
ence of the corporation ? Can we suppose the législature intended 
that a foreign corporation might be sued in this state in the way pre- 
seribed, and yet deprived of one of the essential rights accorded to 
every other défendant ? 

A strict and literal interprétation of section 2533 would, as against 
foreign corporations, rob it of ail reason; for the sole reason for 
providing that the "time during which the défendant is a non-resident 
of the state shall not be included in Computing any of the periods of 
limitation," is to savethe rights of the plaintiff, where, by reason of 
the defendant's absence, the plaintiff cannot get service upon him. 
But the facilities for suing foreign corporations doing business in lowa 
aregreater than those which thelaw furnishes against individuals re- 
siding hère. A foreign corporation may be sued in any county where 
its agent may be found carrying on its business, and it cannot do busi- 
ness without agents. An individual must be sued in the county of 
his résidence. To say, theref ore, that a plaintiff may sue a foreign 
corporation any where in the state, and at any time after the cause of 
action accrues and yet that the corporation is to be deemed a non- 
resident, and may not, therefore, plead the statute of limitations, is to 
make the statute purely arbitrary. It is équivalent to saying that the 
corporation shall be deemed résident, or at least présent, for the pur- 
pose of being sued, but not residentjwith respect to this défense of the 
suit. This construction of the statute, while whoUy unnecessary to 
protect the plaintiËf's rights, would work infinité détriment to foreign 
corporations doing business in lowa; for with this construction they 
might be sued upon stale claims resting in paroi, or for personal in- 
juries 10 or 20 years after the cause of action accrued, and long after 
the witnesses of such transactions hâve passed away. Thus would the 
very policy and purpose of the limitation law be subverted by a too 
literal interprétation of one of its own provisions. The législature 
could surely not hâve intended that the statute of limitations should 
be so construed as to annul and defeat the very purpose for which it 
was enacted 
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There is notWng in the décisions of the suprême couri of the 
United States, when properly understood, to impair our convictioil 
of the soundness of the views we hâve expressed. That court has 
often laid down the doctrine that a corporation is a légal entity, hav- 
ing no existence beyond the limita of the state of its création ; that it 
cannot change its abode; that it cannot migrate from one state to 
another; that it cannot at will transfer itself as a légal being or per- 
son from one jurisdiction to another, etc. This doctrine is undoubt- 
edly entirely sound, but what does it décide as to the mère résidence 
of the corporation, and, more especially, as to the meaning of the 
Word "non -résident," as used in the lowa statute? Légal existence 
and résidence are by no means the same thing. Indeed, while the 
artificial being called a corporation has a clearly-defined légal exist- 
ence, who can safely affirm that, considered in the abstract and apart 
from its agents, it has any résidence whatever ? This abstract being, 
this incorporeal légal entity, cannot, for manifest reasons, migrate 
from one state to another. Since it cannot transfer the law of one 
state to another state, how can it, being as it is a mère création of 
the law of the state to which it belongs, exist in any state other than 
the one in which the law of its life prevails ? The law of the state 
creating a corporation is the breath of its life. Such I understand 
to be the doctrine announced in the cases cited below, and it has 
generally been laid down witb référence to the citizenship of corpora- 
tions. The suprême court hâve, we know, by a légal fiction, endowed 
corporations with citizenship in the states by which they are created, 
and they cannot transfer this citizenship from a state where the law 
alone gives them life to a state in which no law exista to keep them 
alive. As a natural person passing from vital air into vacuum dies, 
80 a corporation transferred from its state of life-giving law to a 
place where it has no law ceases to live. 

But does it foUow from this doctrine that a corporation may not 
hâve a légal résidence, through its agents, in a state other than the 
one of its création, with the assent of the state in which it is so prés- 
ent, for business or other purposes ? May it not, when so présent, 
make contracts, commit torts, sue and be sued? And if so, why 
may it not be deemed to hâve a légal résidence or présence, if you 
will, so far as the statute of limitations is concerned? Is it a 
strained construction of the word "résidence," as used in our statute, 
which leads to a conclusion at once so just and rational? Indeed, 
the suprême court of the United States, in Ex parte Schollenberger, 



M'caBE r. ILLINOIS CENT. E. CO. 831 

compelled the circuit court of the United States for Pennsylvania, 
by mandamus, to take jurisdiction of certain causes against a foreign 
corporation, commenced by a citizen of Pennsylvania and dismissed 
by the circuit court for want of jurisdiction. The ground of this dé- 
cision was that the foreign corporation was carrying on business in 
Pennsylvania, and had agents there subject to légal process. 96 U. 
S. 369, 376. 

The chief justice, speaking for the court, says : 

" The language of this court inRaUroad Co. v. Sarris, 12 Wall. 65, through 
Mr. Justice Swayne, is; 'It [a corporation] cannot migrate, but it may exer- 
cise its authority in a foreign territory upon such conditions as may be pre- 
scribed by the place. One of thèse conditions may be that it shall consent to 
be sued there. If it do business there it will be presumed to bave assented, 
and will be bound accordingly,' " 

See Bank of Augusta v. Earle, 13 Pet. 588; Ohio d Miss. R. Co. 
V. Wheeler, 1 Black, 295; Runyan v. Coster's Lessee, 14 Pet. 129; 
Louisville, C. é C. R. Co. v. Letson, 2 How. 497; Covington Draw- 
bridge Co. V. Shepherd, 20 How. 227, 333; Paul v. Virginia, 8 Wall. 
168, 181. 

We repeat that the true question is not what is to be deemed the 
résidence of a corporation in the abstract, but rather in what sensé 
did the législature of lowa use the word "non-resident" in the section 
under considération ? This question is by no means answered, as 
counsel seem to suppose, by the décision of the suprême court of the 
United States in Tioga R. Co. v. Blosshurg ê C. R. Co. 20 Wall. 137. 
The court in this case simply follows the courts of the state of New 
York in expounding the statute law of that state, which décisions, it 
may be conceded, sustain the plaintiflf's position in the présent case. 
Far, however, from expressing any approval of the décisions of the 
New York courts, Mr. Justice Bradley, in delivering the opinion, in- 
timâtes that the suprême court of the United States considered them 
on principle unsound, and Mr. Justice Miller, in bis dissenting opin- 
ion, emphatically condemns the doctrine of the New York courts. 
Mr. Justice Bradley, delivering the opinion, says : 

" The courts of New York hâve deeided that a foreign corporation cannot 
avail itself of the statute of limitations of that state. Thèse décisions upon 
construction of the statute are binding upon us, whatever we may think of 
their unsoundness upon gênerai principles." 

The case in the suprême court of the United States most resem- 
bling the présent case, in which that court, not being bound by any 
state décision, gives its independent judgment, was the Ex. Co. \. 
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Ware, 20 Wall. 543. The statute of the state of Nebraska (though 
not fuUy given in the report) provides that the tiiae of the defend- 
ant's absence from the state is not to be computed, but in case of a 
foreign corporation, if it has a managing agent in the state, service 
of the suit may be made upon such managing agent. This is sub- 
stantiantially the same as our législation on the same subject. 

The circuit court of the district of Nebraska instructed the jury as 
f ollows : 

" If you find that Ihe défendant had a managing agent'within the state at 
the tirae of the loss, then the statute began to run from that time, and if it 
had such agent in the state for the next flve years after the loss, then this 
action is barred, but otherwise it ia not. In other words, to bar this action 
the plaintiff must hâve been able, for flve years before the siiit was brought, 
to hâve sued the défendant in this state, and eomuelled it to answer the suit 
by a service upon a managing agent tlierein." 

The suprême court of the United States affirmed the correctness of 
this instruction, saying they could see no error in the charge, and 
this is in accord with the lowa and Illinois adjudications. The décis- 
ions of the state courts upon the questions under considération are 
in conflict. Indeed, upon what question of the least doubt are they 
not in conflict ? The décisions of the courts of New York are, as we 
hâve seen, opposed to the view we hâve taken above. Those of Illi- 
nois, on the contrary, fully sustain our position. See Bank o/N. A. 
V. C, D. é V. R. Co. 82 111. 495; Pennsylvania Co. v. Sloan, 1 Bradw. 
6 4 ; Bristolv. Chicago é A. R. Co. 15 111. 436. 

But it is, of course, to the décisions of the suprême court of Towa 
that wemust chieflylook in expounding the statutes of this state; and 
if there was any décision of that tribunal directly upon the question 
before us, it would be our duty to foUow it. There is, perhaps, no 
such décision to guide us, but the whole ténor and seope of the state 
suprême court décisions favor strongly the conclusion at which we 
bave arrived. Thus the suprême court of lowa, in Baldwin v. M. de 
M. R. Co. 5 lowa, 519, cite with approval the languageand doctrine 
of Bristol v. C, A. é R. R. Co. 15 111. 438, as foUows : 

" The résidence of a corporation, if it can be said to hâve a résidence, is 
necessarily where it exercises corporate functions. It dwells in the place 
where its business is done. It is located where its franchises are exereised. 
It is présent where it is engaged in the prosecution of the corporate enter- 
prise. This corporation has a légal résidence in any county in which it opér- 
âtes the road or exercises corporate powers and privilèges. In légal contem- 
plation, it résides in the counties through which its road passes, and in which 
it transacts its business." 
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Again, in Richardson v.B. cÉM.R. R. Co. 8 lowa, 263, the court say : 

" The màterial question is whether the défendants had a résidence in Henry 
county. And this must be regarded as settled by the case of Baldwin v. M. & 
M. R. Co. 5 lowa, 518. It waa there held that a corporation like a railway 
Company résides in counties through which the road passes and in which it 
transacts its business ; that it bas a légal résidence where it exercises corporate 
povvers and privilèges." 

It is no answer to this to say that thèse cases relate to lowa corpo- 
rations, since the question is, what is the true interprétation of the 
words "résidence" and "non-residence,"in our législation, whan applied 
to railway corporations? Our législation has distinctly recognized 
the right of foreign railway corporations to run and operate their 
roads and exercise their franchises in lowa, and this surely brings 
them within the doctrine as to what constitutes légal résidence laid 
down in the cases cited. See, also, Penleyv. Waterhouse, 1 lowa, 498, 
and Savage v. Scott, 45 lowa, 132. Thèse cases, though dissiinilar 
in their facts to the présent case, and therefore not directly in point, 
do, nevertheless, favor distinctly the doctrine that the true test of 
légal résidence is the fact that the défendant is within the jurisdic- 
tion and subject to légal process. 

In Cobb V. m. Cent. Ry. Co. 38 lowa, 608, the défendant pleaded 
the statute of limitations and the court sustained the plea, but it is 
said that the "question now under considération was not raised, con- 
sidered, or decided." This may be true as far as counsel were con- 
cerned in that case, but it would seem that when the question was 
directly made by the plea of the statute, the court must hâve pasaed 
upon it 



BïiNSON V. Hawkins.* 

{Circuit Court, E. D. Missouri. October 30, 1882.) 

L EviDEîïCE— Sheriff's Retubn. 

Where A. brings suit against B.by attachraent and thesheriff executing the 
writseizes property belonging to C, the sheriff's return is conclusiveas to the 
fact of seizure and the articles seized, in a suit by C. against A. for damages. 

!. FkAUD — CONVEYANCES TO HiNDEE AKD DELAT CrEDITOBS. 

A mortgage executed to hlnder and dclaj the mortgageors' creditors is void 
as to sucli creditors, even when for full value, if the mortgagee is aware of the 
fraudulent intent. 

*Beported by B. F Hes, Esq., of tlie SI. Loul« bar. 

T.13,no.l4— 53 
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Motion for a New Trial. 

The plaintiff in his pétition states that the défendant, on or about 
August 23, 1880, -wrongfuUy, without leave, and with force and arms, 
attached, levied upon, seized, and took away certain personal prop- 
erty therein describèd, belongiûg to the plaintiff, ail of the value of 
$4,000, and converted and disposed of the same to his, the defend- 
ant's, own use; for which he asked damages. The défendant, in his 
answer, states that at or about the date mentioried in the pétition he 
began a suit by attachaient against one George King, in the circuit 
court of the county in whiieh said properiy was situated; that the 
attachaient was executed by the sheriff of said county, by seizing 
and taking into his possession the property mentioned in said péti- 
tion; that thereupon the plaintifiF in this suit filed an interplea in 
said atfcachment suit, claiming that said property belonged to him by 
virtue and force of a certain mbrtgage from said King to him, to 
which interplea the défendant herein filed a déniai; that said cause 
was thereupon removed to this court at the instance of plaintiff, so 
far as it involved the issues tipon said interplea; that at the trial of 
the cause in the state court the case turned upon the question of 
whether or not the mortgage under which the plaintiff claims was 
given to hinder and delay creditors, and that the verdict and judg- 
ment was for the plaintiff therein ; that the branch of said cause 
removed to this court was thereafter remanded to the state court, 
and plaintiff's interplea was then dismissed by him; wherefore de- 
fendant claims plaintiff is estopped from reàsserting title to said 
property under said mortgage. 

TREA.T, D. J., {charging jury .) The propositions for you to con- 
sider are very few. It is admitted, or notcontroverted to any estent, 
that the mortgage in question was executed as it is said to hâve been, 
and that there was a seizure and levy under attachment of certain 
property describèd in the mortgage, and set out or claimed in the 
plaintiff's pétition. If you find for the plaintiff, in estimating his 
damages you will hâve to ascertain the value of the property seized, 
and, so far as the growing corn is concerned, its value as it then was, 
looking over ail the testimony that bas been presented to enable you 
to ascertain what the real value of that corn was at the time. You 
are permitted, if you find for the plaintiff in this case, after you hâve 
ascertained that sum, too add interest thereto from the date of the 
seizure to the présent time at the rate of 6 per cent, per annum. 

But the main proposition involving the right of the plaintiff to re- 
cover dépends upon this inquiry : Was this a honafde mortgage ; that 
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is, made ia good faitb, to seeure a sum due to this plaintiff from Mr. 
King ? Under the law of Missouri a debtor can sell or mortgage his 
property to any one between whom and himself there are transactions 
justifying tbe act; in other words, he may prefer one creditor in that 
way and leave his other creditors unsecured. Bo far as the testimony 
that bas been offered to you is concerned, you must remember, gen- 
tlemen, that you are the sole judge of the weight to be given to it ; 
that is your exclusive province ; as it is also your exclusive province 
to détermine the facts in the light of the testimony offered. Praud is 
not to be presumed; it bas to be proved; and it remains for you to 
détermine whether the testimony offered by the défendant in this case 
bas satisfied you that this was a fraudulent mortgage. In the eye 
of the law a mortgage given to seeure a pretended debt — a debt not 
existing, whereby other creditors of the party giving the mortgage are 
hindered and delayed — is necessarily fraudulent. 

The question, then, narrows itself down to this inquiry : Did Mr. 
King h-onestly owe Mr. Stinson, the plaintiff, the sum of money rep- 
resented by the mortgage, or anything near that ? In other words, 
it is not for the jury carefuUy to compute the amount within a few 
dollars or cents. If the parties had an accounting between them- 
selves, and a lawful rate of interest was allowed, the debtor had a 
right to allow that rate of interest. But did Mr. King owe this sum 
of money represented by the large note, even including interest ? or 
was that note made up of sums largely in excess of what actually is 
due from Mr. King to Mr. Stinson? If it was made up of sums 
largely in excess of the debt due — or, in other words, if it was given 
for an amount largely in excess of what actually was due, — the mort- 
gage is, in law, fraudulent and void. Gentlemen, take the case. 

The jury found a verdict for the plaintiff in the sum of $900, with 
interest from August 23, 1880. 

The défendant moved the court to set aside the verdict and grant 
a new trial, because, among other reasons, the verdict of the jury was 
contrary to the weight of évidence, because the court admitted im- 
proper testimony, and because the court gave the jury erroneous in- 
structions. 

David Murphy, for plaintiff. 

Vallaint é Thoroughman, for défendant. 

Tbeat, D. J. The first point presented is as to the conclusiveness 
of tbe sheriff 's return against this défendant, who was plaintiff in the 
attachment suit. That suit was instituted by this défendant against 
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King, and the return states what property was seized thereunder. 
The defendant's counsel in this case urged that it was only prima 
facie and not conclusive ; and that, as this court on the trial held 
otherwise, error was oommitted. Âuthorities are cited for défend- 
ant: 59 Mo. 80; Crocker, Sheriffs, § 45. The foot-notes to Crocker 
refer to several cases, and more espeeially to 2 Cow. & H. Notes, 
795 et seq.; to Phil. Ev.,^n which ail the cases therein decided 
are briefly stated. 

Without reviewing the many cases in which défendant, on the rela- 
tion of parties to the cqntroversy, daims that thô officiai return is to be 
considered prima facie or conclusiv*, this court can find no well-consid- 
ered case, nor can it find any sound reason, forotherthan the ruling 
made at the trial, viz. : That, as between the parties to this suit, the 
sheriff's return was conclusive against this défendant as to the fact 
of seizure and articles seized. True, the plaintiff was not a party 
to the attachment suit, and was not concluded by what was donc 
therein, but the défendant was a party thereto, and the moving 
party. He caused the seizure, obtained the judgment, and reaped 
the fruits thereof. The suit now before this court is one in which 
the plaintiff allèges that the property seized and sold under judicial 
process in that attachment case against King, at the instance of this 
défendant, who was plaintiff in that attachment case, was not King's 
property, but the plaintiff's. The judicial record in the attachment 
case shows what was done adverse to the alleged rights of Stinson, 
for which Hawkins is liable. Hawkins was not only tha moving 
party in that case, but through judicial sale, as the record discloses, 
received the benefits thereof. .'an he dispute the record to which he 
was a party in this collatéral proceeding? True, the plaintiff hère, 
not being a party thereto, would not be concluded thereby, but the 
défendant is. Hence, no error is found as to that point. 

The second ground of error is that the court's charge was too 
narrow, and must hâve misled the jury. As to this, the défendant 
is correct, in the light of décisions quoted. A sale of property, even 
for full value, in order to hinder or delay creditors, both vendor 
and vendee knowing the fraudulent purpose, cannot be upheld. Does 
a différent rule obtain when a mortgage is given, espeeially for an 
antécédent debt, and particularly one of long standing? The cir- 
cumstances of this case called for fuller instructions than were given ; 
but as the line of évidence and the spécial contention was, by défend- 
ant, that plaintiff's mortgage was largely in excess of any sum 
justly his due from King, and that the jury should so find, the court 
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pointed the inquiry sharply in that direction, and other éléments 
■were omitted. 

Ab the case will âgain hâve to go to a jury, it is not proper to 
analyze or discuss the testimony. A party giving and a party 
receiving a préférence can ordinarily uphold the transaction ; but the 
good faith thereof is still open to investigation. Waa the alleged 
préférence merely to secure a valid, subsisting demand, and made in 
good faith, or was it given, not to secure the mortgagee, but to cover 
np the mortgageor'a property, eo that honest creditors could not 
reach the same, and the mortgageor practically or actually remain 
in the possession and enjoyment thereof ? In other words, was the 
mortgage given for a fraudulent purpose, and assailable for fraud, 
despite the alleged considération? 

The motion for a iiew trial ia sustained. 



Whitford V. Clabe Countt. 
{&reuit Court, E. D. Mutonri. Ootober 26, 1882.) 

1. Dbposttton — Admission ra Evidence — Présence of Déponent. 

A déposition duly taken in a civil 'action becauae tlie witncss résides more 
than 100 miles distant frora the place of trial, ia admissible in évidence, sub- 
ject to tlie right of the adverse party to place the déponent On the witnesa 
stand if présent at the trial. 
9. Countt Bonds— Detachbd Coupons — Fraudulent Issues. 

Where certain county bonds and a number of detached coupons were placed 
In the hands of an agent of the county to be issued by him conditlonally, and 
the agent issued them fraudulently, and transferred the detached coupons to 
A., his brother-in-law, and where B., who, while said county was disputing the 
validity of said bonds and coupons, and negotiating for a compromise with 
the Iioiders thereof, had, with a full knowledge of the facts, entered into a con- 
tract with said county to procure said bonds and coupons for surrender, pur- 
chased the coupons transferred to A., in the name of C, and C. brought suit 
thereon against the county, hM, that C. was not a bonajide holder for value, 
and could. not recover. 

On Motion for New Trial. 

H. A. é A. C. Clover and FisTier é RoweU, for plaintîflf, 

Olover é Shepley, for défendant. 

Treat, D. J. This case having been tried without the interven- 
tion of a jury, the facts were specially found. The plaintiff urges 
for error that the déposition of Cherry, residing more than 100 miles 

•Reported by B. F. Rex, Esq., of the St Louis bar. 
Keversed. See 7 Sup. Ct. Kep. 300. 
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from the place of trial, and -within the district, was permitted to be 
read against defendant's objection that he (the déponent) was prés- 
ent in court. The court holds the rule to be that when a déposition 
in a civil action has been duly taken, because the witness résides 
more than 100 miles distant, said déposition is admissible, subject, 
however, to the right of the adverse party to place him on the wit- 
ness stand if présent. 

Sueh is understood to be the true rule, although decided cases are 
not fuUy in accord. It is further urged that the court erred in its 
spécial finding wherein it stated : 

"The condition of said coupons, and the gênerai faets and cîrcumstances of 
the controversy between the bondholders and Clark county concerning tlie 
alleged fraudulent issue of the bonds and coupons, were known to the plain- 
tifE when he bought the coupons in suit." 

The ground of the alleged error is that there never was such a con- 
troversy concerning the bonds, etc. The terms on which the bonds 
were issued in payment of the subscription were fuUy shown, and 
are set out in the spécial finding. 

Testimony was taken in this case to prove that the bonds and 
coupons were fraudulently delivered ; that is, were delivered by the 
financial agent in disregard of the conditions agreed, — a fact known 
to the railroad company. There .was a dispute as to the fraudulent 
issue of the bonds and coupons. But the more important inquiry 
was as to the coupons sued on. The testimony showed that they 
were detached coupons, never beyond the control of the eounty's 
agent; and that he, without authority, turned them over to his 
brother-in-law, under the circumstances detailed in the spécial finding. 
While the county was negotiating for a compromise of the outstand- 
ing bonds and coupons connected with the railroad subscription, 
Coquard entered into a contract with the county to procure for sur- 
render said bonds and coupons. His attorneys ascertained that the 
brother-in-law of the eounty's agent had possession of thèse disputed 
coupons. They negotiated with him for the purchase thereof, and, 
acting for Coquard, coneluded the purchase for the sum of $2,500, 
causing the name of Whitford to be used, at the consummation of the 
sale or transfer, instead of Coquard. It is obvions that the substitu- 
tion of the name of Whitford instead of Coquard was to take the 
transaction apparently out of the contract of Coquard with the 
county, and thus to give to Whitford, as purchaser, a supposed right 
to recover of the county the face value of the coupons, with interest. 
The court could not shut its oyes to what was apparent from the 
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wbole ttansaction, and enable such a recovery to be had in the face 
of Coquard's agreement with the county. This suit was not on that 
agreement, but by an alleged honafide holder for value of negotiable 
coupons, who acquired the same long after they were due, and de- 
livered by the financial agent to his brother-in-law, as stated, See 
Koshkonong v. Burton, 104 U. S. 668; Stewart v. Lans'mg, Id. 505. 

The only difficulty in the mind of the court arose from the narrow- 
ness of the issues presented by the défendant ; and hence ita spécial 
finding was restricted thereto. If an issue had been tendered as to 
the relation of Whitford with Coquard, whereby whatever was done 
under the Coquard contract with the county Whitford sbould be held 
bound for, another inquiry woijld hâve been before the court. As 
the pleadings were framed, the question was whether plaintiff, under 
the facts and circumstances proved, could, as if a bonafide holder for 
value, recover on thèse coupons fraudulently issued by the financial 
agent of the county. The court held that h e could not recover on 
them ; and on review of the whole case finds no error in its finding 
or légal conclusions. 

The motion for a new trial is overruled. 

Depositioxs — Admission of, in Evidence. A déposition taken de hene 
esse can only be read upon proof that the attendance of the witnearf himseif 
upon the trial cannot be procured. The Samuel, 1 "Wheat. 9; Bowie v. Tal- 
hot, 1 Cranch, G. C. 247 ; Jones v. Qreenolds, Id. 339 ; Weed v. Kellogg, 6 Mc- 
Lean, 44. If the other party can prove that the witness is within reach of 
the process of the court, {Ridgeway v. Gheguier, 1 Cranch, C. 0. 4;) except 
that where the witness lives at a greater distance than 100 miles from the 
place of trial, it is inclimbent on the party by whom the déposition was taken 
to show that the disability to attend continues, (Patapsco Ins. Co. v. South- 
gâte, 6 Pet. 604; The Thomas and Henry, 1 Brock. 367.) If the witness lives 
at a groater distance than 100 miles his déposition may be read, although 
he was at the place of trial during the sitting of the court, unless the fact 
was known to the party at whose instance the déposition was taken. Petti- 
bone V. Derringer, 4 Wash. C. C. 215. If the witness lives within a hundred 
miles, the party offering the déposition in évidence must prove that he used 
due diligence to procure the attendance of the witness, {Paris, v. Willis, 1 
Cranch, C. C. 357; Pmn v. Ingraham, 2 Wash. C. C. 487; BanneH v. Day, 3 
Id. 343 ; Pettibone v. Derringer, 4 Wash. C. C. 215 ; Read v. Bertrand, Id. 558 ;) 
or that he cannot attend personally, {ParTt v. Willis, 1 Cranch, C. C. 357; 
Leatherberry v. Radelife, 5 Cranch, C. C. 550; but see Browne v. Galloway, 
Pet. C. C. 201.) A déposition cannot be read in an action at law if the wit- 
ness at the time of the trial is in the place where the court is held, and is abJe 
to attend. Weed v. Kellogg, 6 McLean, 44. — [Ed. 
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EowswELL V. Equitable Aid Unios. 

{Uirmit Court, N. D. New York. 18f-2.) 

1 BENEFICIAI. Union — Defatilt in Patment bt Membee — Estoppel. 

A party to whom a certifipntp of inembership in an aid union had been duly 
issued, subséquent to a default in payment, and who thereafter had been 
twice assessed as a member by the union, must be considered as entitcd 
to the beneflfs of the union, although he had not paid the $1.30 required to 
be paid within 30 days at'ter the pre-ientation of hia application. The issuing 
of the cerîiflcate and making thuse asicssmunta estop the union, after his death, 
1 lom setting up this default. 

5 SaME— UNWARnANTED ASSESSMENT. 

A failure to pay an assessment levied on a member for a death which oc- 
cnrred prior to the date of his certiflcate, the assessraent oeing contrary to the 
piain provisions of a by-law of the union, will not invalidate the claim of hia 
représentatives to beneflls. 

Motion for New Trial. 

Avsley Wilcox, for plaintiff. 

Benjamin H. Williams and W. H. Tcnnant, for défendant. 

CoxE, D. J. This action is brought upon a benefit certificate issued 
L»y the défendant. It was tried at the June terra and resulted in a 
verdict for the plaintiff. The défendant now moves for a new trial. 
Put two questions of importance are involved : 

1. The assured neglected to pay the sum of $1.30 required to be 
paid within 30 days after the présentation of his application. The 
application was dated April 10, 1880. It doubtless was presented to 
the subordinate union on that day — First, because, in the absence 
of proof to the contrary, the presumption is that it was presented on 
the day it bears date; and, second, for the reason that on that day — 
April lOth — the médical examiner, Dr. Wage, who was also président 
of the local union, examined and certified the risk, and indorsed his 
allowanee on the application. The provisions of the constitution, 
by-laws, and application make the subordinate union the accredited 
agent of the défendant to reçoive payments and to make the con- 
tract for Insurance. The benefit certificats was deliverod to the 
assured by the authorized officers of the défendant on or after May 
12, 1880, — 32 days or more from the date and présentation of the 
application. The certificate, then, was issued with full knowledge of 
the default. When an act of commission or omission is of such a 
character as to preclude the idea of ignorance, knowledge must b<- 
presumed. It is difficult to perceive how the défendant or its author- 
ized agent could hâve supposcd the amount paid, when neither had 
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received it, and their own books showed that it was not paid. Yet 
tlie certificate is issued, reciting, inter alia, that the assured "ù a 
beneficiary member of Pioneer Union No. 46, E. A U., in good stand- 
ing." Subsequently he was recognized as a member by two assess- 
ments being levied upon him. 

Thèse acts waived the default. Having formally and deliberately 
declared the assured to be a member in good standing, and having 
twiee demanded his money as such member, it is too late after his 
death to assert the contrary, Carried to its logical conchision, the 
doctrine contended for would enable the défendant to nulHfy a cer- 
tificate after it had for years recognized the holder as a member, and 
assessed him as such. It is unreasonable to argue that the asâured 
could be a member for the purpose of making contributions to others, 
but not a member when advantage to him or his beneficiary accrued 
— a member not to receive, but only to give. The évidence fails to 
show any act on the part of the défendant, its ofBcers, or agents, in- 
dicating that during his life they regardod the assured other than as 
a member in good standing, — liable to the assessments, and therofore 
entitled to the benefits incident to membership. The défendant is 
concluded by its own acts. 

2. An assossment occasioned by the death of onc Spoor was levied 
on the fifteenth day of May, 1880. The amount was not paid by the 
assured. It is argued that the non-payment relieves the défendant 
from liability. Plaintiff contends, on the contrary, that tbere was 
no obhgation to pay, and for the reason that Spoor died prior to the 
date of the benefit certificate. One of the defendant's rules provides 
that "no member shall be assessed for a death that occurred prior to 
the date of his benefit certificate." 

Défendant soeks to évade the plain provision of this law by proof 
tending to show that the amount due to Spoor's beneficiary was paid 
out of a f und in the home treasury, and that the assessment subse- 
quently made was not for the death of Spoor, but to replenish the 
treasury. In order to make the position tenable, the défendant ia 
eompelled to restate the rule as folio ws: "No member shall be as- 
sessed 1o pay a death," etc. But is this view the correct one, even 
sonccding fora moment the rectitude of the foregoing interprétation? 
l cannot think so. If the défendant, by the adoption of such a plan, 
jould legally assess the assured, similar taetics generally employed 
would reduce the rule quoted to a mère nuUity. Except in rare and 
exceptional circumstances it would never be necessary to assess ta 
pay a deuth, eo noniine. 
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When the assured joined the union it owed $3,000 to the benefi- 
ficiary of Spoor. It was expressly stipulated that he (assured) should 
net be called upon to pay any partof that debt, except as he had al- 
ready paid in advance to the gênerai fund, and he had a right to rely 
upon the agreement being faithfully exeouted. It cannot be possible 
that, because for its own convenience the défendant advanced the 
money, the assessment immediately made was any the less for Spoor's 
death. As it was unlawful to compel assured to eontribute, the law 
did not permit the défendant by indirection toaccomplish that resuit. 
If a construction can be placed upon the words quoted which gives 
them force and eiffeot, it should be adoptèd, rather than one which 
renders them utterly meaningless and inoperative. 

But the défendant does not correctly construe the rule. The mean- 
ing of the language, "No member shall be assessed for a death," 
etc., seems very plain. No member shall be aseessed hecause of, 
or ivith respect to, or concerning, or by reason of a death which 
occarred prior to the date of his benefit certiâcate. No matter what 
the machinery used may be, no money shall be taken from him, 
directly or indirectly, because of a death which occurred in the 
union before he became a member of it. The language of the de- 
fendant's admission with regard to Spoor, viz., "that the death 
which was the occasion of the death assessment * * levied May 15, 
1880, occurred prior to the date of the benefit certificate," brings this 
case directly within the rule. No subtilty of reasoning can success- 
fully answer the argument based upon the undisputed facts that the 
assessment was made because Spoor died, and that his death oc- 
curred prior to the date of the benefit certificate in this action. 

Thèse conclusions hâve been reaehed after a careful examination 
of the elaborate briefs presented, and it is believed that the resuit 
attained must eventually be recognized as correct, and acquiesced in 
by an organization concerning which its projeetors bave declared: 
"It bas been the leading aim, as it will be the crowning ambition, of 
the authors of the Equitable Aid Union to build it upon such a foun- 
dation of equity, liberality, and economy that perpefcuity must neces- 
sarily be inséparable from it.' 

The motion is denied. 
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Gentby ». Geand View Mining & Smelting Co.* 

I (Circuit Court, E. D. Missouri. October 30, 1882.) 

1. Code Plbading— Countbr-Claim— Ret. St. Mo. § 3522. 

Under the Missouri practice act, the défendant in an action for a tort cannot, 
as assignée, set up as a counter-elaim an unliquidated demand agalnst the 
plaintifl arising on contract, and unconnected with the cause of action setforth 
in the pétition. 

Demurrer to Amended Answer. For report of opinion in original 
answer see ante, 54é. 

This suit was brought to recover damages for the alleged unlawful 
taking, eonverting, and disposing, by the défendant, of certain ores, to 
the immédiate possession of which the plaintiff was entitled, The 
défendant, in its amended answer, admitted that it was a corpora- 
tion, denied the other allégations in plaintiff's pétition, and alleged 
that the plaintiff was the superintendent in Colorado of the affairs of 
the Grand View Mining Company, a corporation organized under the 
!aws of New York, from its organization until about the fifteenth day of 
■July, 1880; that during the time he was such superintendent he re- 
ceived and had charge of moneys belonging to said company, which 
he promised to pay to it upon demand ; that he misappropriated and 
converted to his own use before the first day of August, 1881, a large 
portion of such moneys, to-wit, $7,511.11, whereby he became in- 
debted to the said company in that sum ; and that on the twenty- 
ninth day of August, 1881, the Grand View Mining Company, for a 
valuable considération, assigned and transferred to the défendant their 
cause of action and counter-claim heretofore described against the 
plaintiff, wherefore the défendant prayed judgment for the amount 
of the claim so assigned, with interest. The plaintiff demurs to the 
counter-claim set np in the amended answer, on the ground that 
"'the said cause of action set up in said counter-claim does not arise 
ont of the transaction set forth in plaintiff'a pétition as the founda- 
tion of plaintiff's claim, nor is it connected with the subject of the ac- 
tion, and plaintiff's action does not arise on contract." 

The Eevised Statutes of Missouri (section 3522) contain the foUow- 
ing provisions, viz. : 

"The counter-claim * * * tnustbeoneexistinginfavorof a défendant 
and against a plaintifl, between whom a several judgment might be had in 
ilie action, and arising out of one of the following causes of action: Firstf 

*Repoit«d X>3 B. F. Rex, Ksq., of tbe St. LoaiB bar. 
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a cause of action ariaing ont of the contract or transaction sot forth in tlie 
pétition as the foundation of the plaintilï's claim, or connected with the sub- 
ject of the action; second, in an action arising on contract, any other cause 
of action arising also on contract, and existing at the commencement of 
the action. The défendant may set forth by answer as niariy défenses and 
counter-claims as he may hâve, whetlier they be sucli as hâve been heretofore 
denominated légal or équitable, or both. They must each be separately stated, 
in such a œanner that they may be intelligibly distingiiished, and refer to the 
cause of action which they are intended to answer. " 

Overall é Jiidson, for plaintiff. 

Dyer, Lee é Ellis, for défendant. 

Treat, D. J, Only one question is presented, vîz. : Whether, under 
the practice act of Missouri, a défendant can, as an assignée of a de- 
mand arising on contract unliquidated, counter-claim the same, and 
thus compel an investigation of demands not connected with plain- 
tiff's cause of action. The Missouri statute is not broad enough to 
admit such a counter-claim; other wise any défendant might by as- 
signments, irrespective of the solvency of the parties, draw to the court 
not only the détermination of the plaintifï's cause of action, but of an 
indefinite number of other causes of action, independent of plaintiff's 
demand, though assignments of such other demands. 

The demurrer to amended counter-claim is sustained. 



CoE V. MoEGAN and others. 

(Cirouit Court, N. D. New York. Septemher, 1882.) 

Pkactice— ExTBNsroisr of Time to Pile Bill dp Exceptions. 

Where an atlorney, through unfamiliarity with the ruies of pract'ce, has 
failcd to hâve a bill of exceptions served, settled.and signed within the pre- 
scribed time, or to obtain an extension of time at the trial term, the court jriay, 
before judgnient is entered and while the case is still pending in the circuit 
court, in its sovnd diacre ion, to prerent manifest ha dahip, i-é\&yi the rule vrnl 
allow additional time in which to serve and settle the proposed bill of excep- 
tions. 

Beach d Bjown, for plaintiff. P. C. J. De Angelis, of counsel. 

E. Wood, for défendant. W. F. Cogswell, of counsel. 

CoxE, D. J. This is a motion by plaintiff for leave to cerve a bill 
of exceptions. The action involves over $30,000, and indîrectly ôver 
^60,000. The questions of law presented are both novel and im- 
portant. That the case is one which should be examined by the su- 
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preme court is not disputed. The failure to serve the bill of excep- 
tions in time arose wholly through inadvertance, and because of the 
unfamiliarity of the attorney for the plaintiff with the practice in the 
fédéral courts. As soon as he was informed of his errer he served 
the proposed bill. This was about three weeks subséquent to adjourn- 
ment of the court at which the action was tried. No bad faith is 
alleged, and no injury to the défendants by reason of the delay is 
suggested. But it is contended that because the plaintiff did not pro- 
cure the bill of exceptions to be served, settled, and signed, or obtain 
an order extending time at the trial term, he is now out of court and 
remediless. The attorney was no doubt gnilty of lâches, but the pun- 
isliment suggested is out of ail proportion to the fault. No judgment 
has been entered ; the parties are still in the circuit court. In the 
absence of a positive statute there can be no valid reason why the 
court, in the exercise of a sound discrétion should not relax its rulea 
sufficiently to provide for a case of such manifest hardship. 

In the cases relied on by the défendants, (Walton v. U. S. 9 Wheat. 
651; Millier v. Ehlers, 91 U. S. 249; and Hunnieutt v. Peyton, 102 
U. S. 333,) the bill of exceptions was not filed or signed until after 
judgment, and, in the last ' tVifo cases named, not until after writ 
of error. Thèse cases are clearly distinguishable from the case at 
bar. It is conceded by the défendants that if the attorney had ap- 
plied either to the court or to the opposingcounsel the requisite time 
would assuredly hâve been given. Should the failure of the attorney 
to observe this conventional procédure, in a practice not altogether 
f ree from obscurity, be regarded as a fatal and incurable error, and 
be visited upon the client with the possible loss of $30,000? 

It is thought that the court is not fettered by rules so unyielding; 
that this default is one which may in the discrétion of the court be 
opened ; and that plaintiff has shown a sufficient excuse to warrant 
the granting of the relief asked for. 

An order may be entered allowing the plaintiff 10 days in whîch to 
serve his proposed bill of exceptions, and the défendants 30 days in 
which to serve amendments; ail proceedings oh the verdict to be 
stayed until the bill of exceptions is signed. In accordànce tvîth the 
suggestion of défendants' counsel, the order may àlso provide that 
ail papers used on this motion be made part of the record, to be 
transmitted for review to the suprême court. 

Bill or Exceptions. The time for drawing up and presentlng to the court 
a bill of exceptions dépends on the rules and practices of the court and its ju- 
dicial discrétion, {Taies f. Turner.lô How. 14; [f. S.,v. Breitïinff,20'ïio\t 
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252 ;) but it cannot be signed after the terin, unless during tlie term an 
"xpress order has been made allowing such a period to prépare it, (Bradstreet 
V. Thomas, 4 Pet. 102; Qreenway v. Gaither, ïaney, 227;) and if the court 
iidjourns the term without an application for an extension of time, the order 
at a subséquent term perraitting it to befiled as of the date of the trial is a 
nullity, {MiaUry. mier, 91 U. S. 249; Herbert y. Butler, 14 Blatchf. 357.) 
ïhe signing of the bill of exceptions is not regulated by practice of the state 
courts unless that practice is adopted by rule. U. 8. v. BreitUng, 20 How. 
252 ; Whalen v. Sheridan, 5 Fed, Eep. 436. Notwithstanding the rule of 
court requiring a bill of exceptions to be drawn up within 10 days after the 
trial, a case may be excepted from the rule when it is just to do so. Marye 
V. Strome, 5 Fed. Eep. 494. The power to reduce exceptions taken at a trial 
to form, and hâve them signed and filed, is confined under ordinary circum- 
stancesto the term at which judgment is rendered. WJialen v. Sheridan, 5 
Fed. Eep. 436. Poverty or pecuniary embarassment is not a sufficient ground 
for a motion tofile a bill of exceptions nwnopro tuno; it is not such "an extra- 
ordinary circumstance" as will defeat the rule of diligence in civil procédure 
in fédéral courts. WMlen v. Sheridan, 10 Fed. Eep. 661.— [Ed. 



Stansell, Surviving Partner, etc., r. Levée Boaed of Miss., Dist. 

No. 1. 

\JJislnct Court, 2f. D. Miêsiaaippi. June Term, 1881.1 

1. PovnER OF United States Coukt— Statb Court. 

Where a remedy côuld be enforced by s state court, this court has power t» 
adopt the same remedy in favor of a non-resident créditer who nas obtained a 
decree against a résident défendant. 
?. Practice — Previous Order Affirsied. 

Cpon an examination of this case it was 7idd that the order of court previ- 
oùsly granted should be afflrmed, except in regard to taxes for 1880, which were 
Inadvertently included thereia. 

HiLL, D. J. The questions now for décision arise upon the appli- 
cation of certain tax-payers of said levée district to set aside the 
order heretofore made providing for the collection of the back and 
uncoUected taxes, to satisfy the decree heretofore obtained by com- 
plainant against said levée commissioners, for the building of the 
levées to prevent the overflow within said district. The questions pre- 
sented are of unusual importance to both the complainant and tax- 
payers, and présent unusual difficulties to my mind in arriving at a, 
satisfactory conclusion as to the proper disposition of them ; involv- 
ing, as they do, the powers of this court to enforce its own decrees, 
and the power of the législature of the state to defeat such enforce- 



BTANSELL V. LEVEE BOARD QP MI8S., DIST. NO. 1. 847 

ment. Thèse questions hâve been most ably and exhaiistively pre- 
sented and argued by the distinguished counsel on botb sides, and 
hâve reeeived ail t^ie thought and considération of which I hâve been 
capable, with the sole purpose of securing to the complainant his 
just and légal rights, and at the same time avoiding any interférence 
with the just rights of the tax-payers, or the exercise of any powers 
not properly belonging to this court. A brief statemept of facts is 
necessary to a proper understanding of the questions presented. 

The results of the war, among other things, broke down and 
deatroyed the levées erected and maintained upon the Mississippi 
river front, whieh had, before that time, protected the territory em- 
braced within levée district No. 1 from overflow. In conséquence of 
the overflows from the river, thèse lands were rapidly losing their 
value ; to remedy which the owners of the lands within the district 
applied to the législature of 1871 for an act creating and incorpo- 
rating a board of levée eommissioners, with power to rebuild and 
maintain the necessary levées for their protection. The act was 
passed creating the board with ail necessary powers. To meet the 
•costs and expenses of the enterprise, the folio wing provision was 
made :. 

"And the lands émbraced and included in said levée district shall be, and 
are hereby declared to be, and are, made chargeable and liable, as hereinafter 
declared, for ail costs, outlays, charges, and expenses to be made or incurred 
for the levées, works, and improvements provided for and eontemplated by 
this act, or in maintaining the same. That for the purpose of building, repair- 
ing, constructing, and maintaining the levées and works aforesaid, and for 
«arrying into effect the objects and purposes of this act, a uniform charge and 
assessmentof 2 par cent, par annumon the value of every acreof unimproved 
and improved lands and cultivated lands in said levée district is hereby flxed, 
levied.and mada, which shall continue and be collected in each and everyyear 
for the period of 12 successive years from the date of this act, and shall be 
due and payable annually, on or before the flrst day of September in each and 
«very year, for said period; and the valuation of every acre of unimproved 
lands so taxed is hereby flxed, for the purposes of this act, at $5, except 
Sunflower and Tallahatchie counties, which shall be $3; and every acre 
«f improved and cultivated land at $30, except Sunflower and Talla- 
iiatchie counties, which shall be .$20; and every acre which shall be improved 
and fanced, but not cultivated, at $15, except Sunflower and Tallahatchie 
■counties, which sliall be$10 par acre: provided, that as soon as such unimproved 
lands shall hâve been improved, and said uncultivated lands shall hâve been 
put in cultivation in any year, the same shall be valued, for the purposes pt 
this act, at $30 par acre; the intention of this act, in its exercise of the tax- 
iug powar, being that every acre of land cultivated in any year during the 
ceriod of taxation shall be valued at the maximum assessuient, and made 
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liable to taxation accordingly ; and, in ail assessments made, tbe lands described 
as cultivated shall be held aa such, when a crop shall hâve been pitched 
thereon, or the same shall hâve been used in anywise for production, or for 
any other use, in the year for which the assessment shall hâve been made." 

The foregoing provisions are contained in the eighth section of the 
act. 

Section 10, among other things, provides "that said charges and 
assessments, by this act fixed and made as aforesaid on said lands, 
shall not be subject to repeal, altération, or suspension during the 
time for -which they are fixed, levied, and made, as aforesaid, until 
ail the bonds, obligations, andliabilities of said board shall bave been 
first paid and discharged." 

To raise the necessary means for the purposes of the enterprise, the 
ninth section authorized the board to issue bonds, with interest cou- 
pons attached, to be sold or otherwise disposed of for the purposes of 
the act; the interest coupons and bonds, when due, to be receivable 
in payment of the taxes imposed. The act provides for the appoint- 
ment of a tax collector, and defines his duties, and also the duties of 
other ofBcers. The most important provisions, so far aa they relate 
to the questions involved in this controversy, are found in section 10, 
and immediately follow the quotation above made from that section, 
and read as f ollows : 

"And should any of said charges and assessments not be coUected as herein 
provided, then the holder of any bond or obligation of said board, which may 
be due and unpaid, may apply to the judge of the circuit court or chancery 
court of any district included in the levée district for a mandamus, directed 
to said board, by which said board shall be ordered and compelled to proceed 
to hâve collected and paid over said charges and assessments as herein pro- 
vided ; 01-, instead of said mandamus, the said Judges may, in their discrétion, 
appoint one or more spécial comraissioners, with authority to coUect and pay 
over said charges and assessments, and for the collection of such charges and 
assessments the said commissioners so appointed shall hâve ail the powers 
given by this act, ind shall proceed in the same manner as by this act pre- 
scribed to the colleetors of said board for the enf orcement and collection of the 
same. And such commissioners, before they act, shall give bonds in proper 
penaUies, with good and sufflcient sureties, to be approved by said judge," etc. 

The éleventh and twelfth sections of the act prescribe the manner 
in which the tax collector shall coUect the; taxes, and the mode of 
sales of the lands in case of non-payment, which shall be for cash. 
As a mode of classifying the lands as cultivated, fit for cultivation, 
and not cultivated, and as wild lands, the twenty-eighth section pro- 
vides- 
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"ïliat every tax-payer of each county, within the levée district herein de- 
fined, shall be and is hereby required to flle with tlie levée tax collector of said 
county a statement under oath setting forth the number of acres of land 
which he owns or represents, and for which he is chargeable under this act; 
the number of acres cleared and uncleared, the number under fence, and the 
number under cultivation; that this statement shall be filed, as provided, on 
01 before the first day of September in eacli year, beginning On the first day ol 
August, 1871 ; that in case of failure so to flle it, the party failing shall be 
held taxable to the extent of 25 pev cent., in addition to the amount of taxes 
which he would bave been otherwise liable for under this act; and that any 
error remaining in the assessment of the lands of tlie parties so failing in con- 
séquence of his failure or otherwise, shall not be lield to afïect in anywise 
their lands when conveyed under this act, by sale for non-payment of taxes." 

The twenty-ninth section provides that the tax so imposed shall be 
held a tax in rem, and that upon failure to pay the same the lands 
shall be sold, and the sale shall vest a good title in the purchaser, 
subject to rédemption, without further assessment. Thèse are ail the 
provisions that need be quoted from this act to an understanding of 
the questions presented. 

By an act of the législature, approved April, 1876, the treasurer 
and auditor of the state were subsiituted for the former levée board, 
and the sheriff of each county for the levée tax collector ; and it was 
further provided that the assessment of the lands for the year 1875 
should remain until otherwise ordered by law, etc. The concluding 
section of this act provides for the repeal of so much of the former 
act as conflicts with its provisions. 

Complainant, with one Partee, now deceasecl, as copartners, con- 
tracted to rebuild certain portions of thèse levées at certain specified 
rates, and agreed to receive in payment the bonds of the levée board. 
They proceeded to rebuild the levées, and to receive the bonds in 
payment, but upon final settlement a disagreement arose as to the 
sum due, and the board refused to deliver any more bonds. The 
resuit was a suit on the equity side of this court, and a décree in 
favor of complainant, as surviving partner, against the présent levée 
commissioners, for the sum of $71,623.67, rendered on the nineteenth 
day of June, 1879. Upon this decree an exécution was issued and 
returned by the marshal nulla bona. Whereupon complainant applied 
for and obtained an order providing for the collection of the alleged 
unpaid taxes imposed by the act of 1871, and of this ordsr complaint 
is now made. 

From the foregoing statements it is apparent that the levée schéma 
Bo provided was at the iabtance and for the benefit of the tax-payer», 
v.l3,no.l4— 64 
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in order to protect and enhance the value of their lands embraced 
within the levée district. The board and the commissioners were only 
their agents to make and carry but their eontracts. The scheme 
received the proper législative sanction, and the whole proceeding 
was valid under the rulings of the highest judicial tribunal of the 
state. See Williams v. Cammack, 27 Miss. 209, and Alcorn v. Hamer, 
38 Miss. 752. It is true that many of the lands may hâve changed 
owners since thia scheme was entered into, and since the levées were 
rebuilt, but they were taken cum onere, and, whether held by the orig- 
inal owners or subséquent purchasers, they are alike enjoying the 
protection and enhanced value resulting from the labor and outlay of 
Partee and Stansell, and for which every principle of justice and 
equity demands that they shall be compensated, if it can be done 
under the legitimate powers of this court. The contract of Partee 
and Stansell was entered into with the board, the agents of the tax- 
payers, with the charge upon the lands valued and. classified as 
fitated, and the mode for ascertaining the quantity embraced within 
the différent classes, in each and every year during the period stated, 
fixed and specified. At the time the act was passed, and the contract 
entered into, it was doubtless expected that the area to be put in cul- 
tivation would, as a conséquence of improvement, be greatly enlarged 
from year to year, and thus increase the amount of taxes to be col- 
lected, and the means of payment of the bonds to be issued, and 
which it was contracted would be received in payment for the work, 
but which the board, the agent of the tax-payers, refused to deliver 
after the work was done, and thereby compelled complainant to take 
a money deoree for their estimated value, which it is now insisted, 
although greatly reduced in amount, is subordinate to and payable 
in the bonds and coupons. The tax-payers, the contractors, are cer- 
tainly estopped from setting up this distinction between the bonds 
and complainant's decree, so that this question will not be further 
considered. The act of 1871, which must be held in ail its substan- 
tial bearings to be the basis of and constitute a part of the contract 
between Partee and Stansell and the board, provided that if the taxes 
and charges were not paid as provided by the act, then the holder of 
any bond or obligation of said board, which might be due and unpaid, 
might apply to a judge or chaneellor for the summary proceedings 
provided for their collection and payment. The fair construction of 
this provision is that the sum coUected should be paid to such claim- 
ant, and this provision became as much a part of the contract as any 
otner; and ail the provisions of the act, so far as the rights of the 
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creditors were concerned, were by the act itself declare.d to be ïrre- 
pealable, and had it not contained that déclaration the constitution 
of the United States and of this state would hâve made that impress 
upon it. 

This brings us to consider the effect of the act of 1876, upon which 
petitioners mainly rely in support of their motion to set aside the 
order complained of . This act substitutes the présent levée commis- 
sioners for the former board, and the sheriffs of the différent countiea 
for the former colleotora. To this there is no objection, as neither 
change interfères with the substantial rights of the complainant, or 
any other créditer. But so far as it attempts to exonerate the tax- 
payers from giving in from year to year the quantity of improved and 
cultivated land, and consequently from the payment of the increased 
taxes upon it, and also from the summary remedy for the payment 
of the back and unpaid taxes, if such was the intention, it must be 
held as violating and impairing the contract, and, under the constitu- 
tion, nuU and void. But a fair construction of the act does not justify 
the conclusion that it was so intended. It does not do so in terms, 
and we are not to présume that the législature intended to pass an 
act violative of the constitution. The above conclusions are sustained 
by the case of Von Hoffman v. City of Quincy, i Wall. 535, and au- 
thorities referred to in that case, and by other décisions made by the 
same court since that time, and especially the récent case of Meri- 
wether v. Garrett, 102 U. S. 472. This brings us to consider the 
question of power in this court to enforce this summary remedy. 

The order of the court does not undertake to levy the tax, or to 
change it. The levy was made by the législature in the act of incor- 
poration, and it was further provided that it should not be repealed 
until ail the charges and obligations were paid and discharged. The 
same législative act gave any holder of a past-due obligation upon the 
fund made a charge upon the lands embraced within the levy district, 
this summary remedy for its collection. That this remedy could be 
enforced by the judges and ofl&cers of the state mentioned is not de- 
nied. Such being the case, this court bas the power to adopt the 
same remédies in favor of a non-resident créditer whô bas obtained a 
decree against a résident défendant. This position is sustained by 
the foUowing cases : Ex parte Biddle, 2 Mason, 472; 2 McLean, 556 ; 
6 McLean, 395; 13 Pet. 195; 2 Dill. 598; 92 U. S. 20; and espe- 
cially Sup'rs v. Rogers, 7 Wall. 175, and the case of Meriwether 
Y. Garrett, above referrred to. The order foUows the directions 
of the act of the législature, except that it is made by this court, or 
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the judge in vacation, (the objection on account of its not beingmade 
in term time is notinsisted on;) and that in the case of the collector 
in Tunica county, upon the refusai of the sheriff to collect the tax, the 
marshal was appointed in his stead. This was authorized by the 
rule aunouBced by the suprême court in the case of Sup'rs v. 
liogcrs, above referred to, and is not in conflict with the ruling in 
the case of Meriwether v. Garrett so mueh relied upon by coun- 
sel for the tax-payers. This brings us to consider the objection to 
that portion of the order which requires a portion of thèse delinquent 
taxes to be paid in cash, and is the one to which objection is mainly 
urged. Neither this nor any court has power to require the regular 
payment of taxes as required by the law, within the time limited, in 
any other than past-due bonds and coupons. Indeed, the act of 1876, 
in requiring such tax payments to be made to the extént of 2 per 
cent, in cash, was in conflict with the constitution, and not binding 
upon the tax-payer who paid his taxes within the time prescribed by 
law. The taxes required to be collected by the order 'do not belong 
to this class, but belong to the class forfeited- to the creditor who may 
see proper to pursue them, in conséquence of the failure of the owner 
of the land to return them and pay the taxes within the prescribed 
period, and who by his neglect has forfeited his right to pay in bonds 
and coupons. The order permitting 35 per cent, to be paid in bonds 
and coupons is a concession to the tax-payer, 

When sales are made, the act requires that payment shall be made 
in cash. This is the resuit of a failure to pay within the prescribed 
time. There is no différence in the owner's permitting his land to be 
sold for cash, and paying himself in cash, after he has neglected to re- 
turn his lists, and pay within the required time. It is said in argu- 
ment that the owner may redeem, or rather repurchase, and pay in 
bonds and coupons, and therefoi-e the back taxes may be paid in the 
same way, This is an argument the other way, as it required spécial 
provision for suc h payment. But the parties stand on a différent footing 
in the case of rédemption. The board of commissioners are but re- 
deeming their own promise. In the case of the creditor, and espe- 
cially the eomplainant, who has been compelled to take the reduced 
vaine of that which had been promised, it is claiming only that which 
nas long bèeiï due him. The tax-payer who, either by négligence or 
frand, has so long-delayed discharging the charge upon his land, has 
no just ground of complaint because he is required to pay in cash the 
sum demanded. It is insisted that it is inéquitable to require pay- 
ment in cash, as the tax-payers relied upon the act of 1876, but at the 
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Bame time it is said that there is less land now in cultivation than 
then. If so, the order relieves rather thau oppresses the tax-payer. 

It is also claimed that the assessment and payment of taxes made, 
though erroneous, is conclusive ; that the action of the offioers in such 
assessment and collection exhausted ail the powers on the stibject. 
This point is particularly pressed by the able and distinguished jurist 
and lawyer who made the closing argument for the tax-payers,— a gen- 
tleman for whose opinions I entertain the highest regard on ail ques- 
tions, but espeeially upon questions of law, to which profession he has 
devbted more than half a century. There is, however, one provision 
of the act of 1871 which has escaped the learned jurist's attention, 
and that is, that for a failure to make the required return the delin- 
quent shall be charged a penalty of 25 per cent, on the amount of 
his taxes. If it be true, as contended, that the return made is con- 
clusive, and that the tax coUector had lio power to add to the as- 
sessment roll that which had been omitted, there was no power to 
add this penalty. The act certainly intended that the colleotor should 
ascertain the whole quantity omitted, according to the classification, 
and then add the penalty; andi am satisfied that this was the case, 
whether the whole or only a part was omitted according to the classi- 
fication. 

The returns made by the tax-payers are to be considered prima /acie 
correct. It is to be only so considered, and on behalf of a créditer, 
for either fraud or mistake, is subject to correction, whether the mis- 
take be in favor of or against the tax-payer. It would be unjust to 
make the correction against the tax-payer, and in case of mistake not 
allow him the benefit of the correction. The correction, under the 
order complained of, is fîrst submitted to the tax-payer himself. I 
take it that there hâve been but few cases in which his return has been 
diaputed, and, when such has been the case, the order provides a 
cheap and easy mode for settling the dispute, so.that there is no just 
ground for complaint on this subject. Lastly, the statutes of limit- 
ation of three and six years are invoked où behalf of the tax-payers. 
To this the answer is that the acts of the législature pxovide no 
limitation, and the court cannot supply one. It is not seriouely con- 
tended that the limitation of three years could be made to apply. If 
by analogy the limitation of six years could be invoked, it would stop 
at the filing of the pétition, and would inelude ail unpaid taxes since 
the seventh day of February, 1874. The order does not embran.ft any 
taxes due after the first dayof January, 1880. 
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After a careful considération of the questions involved, aided by 
the authorities referred to, and the able arguments of counsel on both 
sides, I am brought to the conclusion that the order made on the 
seventh day of February, 1880, was authorized by law, and the prac- 
tice prevailing in sueh cases in the state and fédéral courts, and is 
not violative of the just rights of the tax-payers. Therefore, the pé- 
titions and motions made on behalf of thèse tax-payers will be dis- 
missed, and the costs of tbis prooeeding paid, as the other costs of 
the cause, out of the taxes coUected. 

DEOBEE. 

The pétition of D. M. Eussell, W. H. Slovall, and H. P. Eeid, for 
themselves, as tax-payers of the county of Coahoma and state of 
Mississippi, and on behalf of ail other tax-payers of said county; and 
the pétition of Archibald Wright, Thomas W. Allen, and W. C. 
Folkes, and other tax-payers of the county of Tunica, in the said 
state; and the pétition of A. M. Clayton, a tax-payer of Tunica 
county, aforesaid, praying to be relieved against an order made in 
the above-entitled cause by the judge of this court at chambers, on 
the seventh day of February, A. D. 1880, coming on to be heard, and 
the same having been fuUy argued by counsel, and maturely consid- 
ered by the court, and it now, at this time, in open court, appearing 
to the satisfaction of the court that the petitioners are not entitled to 
be relieved touching any of the matters in the said pétitions con- 
tained, except in regard to the taxes of the year 1880, accruing after 
the first day of January,1880, whieh were inadvertently embraced in 
the said order : It is therefore ordered, adjudged, and decreed that 
the prayers of the said several pétitions, except as to the said taxes 
of the year 1880, be denied, and that the said pétitions be dismissed ; 
and that the said order, made February 7, 1880, be amended by 
striking out the words "including the tax of the current year" wher- 
ever the same occur. 

And it is further ordered, adjudged, and decreed that the costs of 
the said pétitions be paid out of the taxes coUected under and by 
virtue of the said order. 

And inasmuch as it has been questioned whether the said order 
made on the seventh day of February, 1880, and another order made 
in the said cause, at chambers, on the fourth day of November, 1880, 
in relation to the collection of the taxes in the county of Tunica, 
ought not regularly to bave been made in open court in term time. 
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and not at chambers, therefore, in order to obviate any question of 
that kind, — 

It is further ordered, adjudged, and decreed that the said two 
orders so made at chambers be approved, adopted, ratified, and 
confirmed, except as aforesaid, as the acts of the court, in the same 
manuer as if the same had been originally made and passed in open 
court on the days ôf their respective dates; and ail acts done in 
pursuance of said orders shall havo the same efifect as if done in pur- 
suance of orders regularly made in open court and recorded in the 
minutes. 

And it appearing to the court, on the construction of the acts of 
1871 and 1876, that the sales of land for the said levée taxes are 
required to be made at the same time as sales of land for state and 
county taxes — 

It is further decreed that sales of land under the said orders shall 
be made at the times and places appointed by law for sales of land 
for payment of the state and county taxes. 

And it is further ordered that the 7 per cent, on taxes coUected, 
allowed by said order to the assessor and coUector, shall, so far as the 
county of Tunica is concerned, be divided betweeh the sheriff of said 
county, who made the assessment of said county under said order, 
and the marshal, in the following proportions, to-wit, 2 per cent, to 
the assessor and 5 per cent, to the said marshal. 

It is further orderrd and decreed that the restraining orders here- 
totore granted, to stay proceedings under the said orders, be and the 
sama are hereby dissolved and discharged. 

Ordered this, the eleventh, day of June, 1881. 

E. A. HiLL, Judge. 

NOTE. 

Local Taxation— Levée Districts. Municipal corporations, counties. 
or other artiflcial distrifits or subdivisions, have. no inlierent power of taxa- 
tion. The right to tax is by délégation from tlie state, {Daily V. Stoppe, 47 
Miss. 367,) so far as necessary for good government, {Smith v. Co7-p. of Aher- 
deen, 25 Miss. 458.) Tlie législature has power to impose a tax on a local dis- 
irxt for tlie construction of local improvements, {Williams v. Cammauk, 27 
Miss. 210; Aloom v. Homer, 38 Miss. 652; Daily v. Swope, 47 Miss. 367;) and 
tlie protection of lands subject to ovarflow is aproper object for the exercise of the 
Dower of local impioveraent and taxation, {Daily v. Swope, 47 Miss. 367.) Tlie 
législature may prescribe the resuit of a popular vote of the district as the con- 
lingeney upon which a law shall go into opération or not. Aloorn v. Hamer, 38 
Miss. 652, The power to sell the land upon failure to pay the tax assessed is 
but a means to an end legitimate and proper, and in itself a mère incident to 
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the power of taxation. Williams v. Cammack, 27 Miss. 209. Levées are not 
public improvements, but improvements for spécial local purposes, made by as- 
sessment on the property improved, {MeQehee v. Mathis, 21 Aïk. 40,) and 
such assessment for levée purposes is not a tax witliin the meanlng of tlie 
conslitution, {Yeatman v. Crandall, 11 La. Ann. 220; Wallaoe v. Shelton, 14 
La. Ann. 498 ; Richardson v. Morgan, Itj La. Ann. 429.) ïhat a charge iin- 
posed on ail the property of a district, to be used in the construction of levées 
to protect the district from overflow, is a tax and not an assessment, see Peo- 
ple V. Whyler, 41 Cal. 351. Lands not beneflted are not within the provisions 
of the aot, (Shelhy v. Levée Com'rn, 14 La^ Ann. 434, reafflrmed; Bishop v. 
Marks. 15 La. Ann. 147.) ïhe act forming a levée district to becomposed of 
several paiishes is constitutional. Yeatman v. Crandall, 11 La. Ann. 220. 
The existence of a réclamation district as a public corporation may be estab- 
lished by implication arising from acts of the législature. Peopîe v. lied. 
Dist. 53 Cal. 346. See People v. Williams, 56 Cal. 647 ; Red. Dist. No. 104 v. 
Coghlll, 56 Cal. 607. An act authorizing an assessment of an annual tax on 
alluvial lanrls, speeifically on each and every acre, for building and repairing 
levées, is notin violation of the constitution,( Featoa», v Crandall, 11 La. Ann. 
220, reafflrmed; Wallaoe v. Shdton, 14 La. Ann. 498.) ïhe conunissioners 
cannot levy an assessment which does not cover ail the land in the réclama- 
tion district. Levée Dist. 1 v. Huher, 57 Cal. 41. It is no valid objection 
that a part of the taxes to be derived from a portion of the district is 
direoted to be applied to the payment of debts previously contracted by the au- 
thorities of that portion of the distiict. Aloorn v. Homer, 38 Miss. 652. Al- 
though the parish of Concordia may make enactments as to levées and their 
expansés, its po'ice jury cannot ereate any valid debt for such purpose unless 
in the ordinance creating the debt means for its payment are provided. 
Young v. Concordia Police Jury, 32 La. Ann. 392. In an action to enforce 
the assessment, in which it appeared that plaintiff was not originally found ac- 
cording to law, the assessment was unauthorized and void. Red. Dist. 
No. 3 v. Kennedy, 58 Cal. 124. The claira of tlie levée company for work, etc., 
is a debt, not against the state, but against the levée construction fund, com- 
posed of taxes assessed for levée purposes. La. Leoes Co. v. State, 31 La. Ann. 
250. 

Equality and Unitormity. Tlie taxing power sbould be so exercised 
as '.o produce as near as possible equality and uniformity in the burdens 
imposed on the members of the community, {Smith v. Coi-p. of Aber- 
deen, 25 Miss. 458;) but the constitution does not take away the power to 
inake local assessments for local improvements, upon the équitable prin- 
cipte that he wlio reaps the beiieflt must bear the burden, [Yeatman v. 
Crandall, 11 La. Ann. 220;) nor does it prohibit the législature from levy- 
ing a spécifie tax, nor does it déclare that àll taxes shall be equal and uni- 
form, [Smith v. Corp. of Aberdeen, 25 Miss. 458.) The uniformity and equal- 
ity clause in the state constitution applies to gênerai taxes for gênerai, 
state, county, city, and town purposes, and not to local assessments. where 
the money raised is expended on the property taxed. Egyptian Levée 
Co. V. Hardin, 27 Mo. 495 ; Washington v. Stati, 13 Ark. 752 ; MoQeliee v. 
Mathis, 21 Ark. 40. It is not necessary that the voters who elected the levée 
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coraraissioners shoiild be equally taxed. Equality and uniformity in an in- 
ferior jurisdiction is not essential. Sélhy v. Levée Com'rs, 14 La. Ann. 434, 
reafflvraed ; Bishop v. Marks, 15 La. Ann. 147. It is no objection to the con- 
stitutionality of an act that it opérâtes injuriously against a party, as it must 
be submitted to as an individual sacrifice to tlie gênerai good. Williams v 
Cammack, 27 Miss. 224; People v. Whyler, 41 Cal. 351. A tax imposed by a 
corporation is uniform and equal where ail persons within its limits stiare 
equal beneflts ,\vhile imposed uniformly on ail property of the description as- 
sessed, (Smith v. Corp. of Aberdeen, 25 Miss. 458 ;) but the exemption of any 
private property from its opération is unconstitutional, [People v. Whyler, 
41 Cal. 351.) An aet assessing ail lands at a uniform rate per acre is not un- 
constitutional as not being uniform or equal, {McGehee v. Mathis, 21 Ark. 
40 ;) but taxes levied to pay for local improvements, assessed on parcels of prop' 
erty in the district in proportion to the beneflts eachparcel reçoives is uncon- 
stitutional ; they must be levied on ail property in proportion to its value, 
{People V. Whyler, 41 Cal. 351.) In point of principléand constitutional power 
there is no différence between taxes imposed for a gênerai purpose and those 
imposed for a public local purpose. Williams v. Oaminaok, 27 Miss. 210. — 
[Ed. 



Massachusetts Mut. Life In3. Co. v. Chicago & A. E. Co. and 

others. 

{Circuit Court, N. D. lUinois. August 15, 1882.) 

1. Peactice— Necessary Paktt— Trustée— Aot Maroh 3, 1875, } 8, 

The successor in a deed of trust is a proper party défendant in a suit to 
adjudge the lien created by such deed a subsisting lien, and, if a résident of 
another district than that where the suit is pending, may be brought before the 
court under section 8 of act of congress of March 3, 1875. 

2. Same — Pendenct op Prior Suit— When a Bar— Injonctioîi. 

The pondency of a prier suit will not be a bar to a subséquent suit if the lat- 
ter embraces niore as to parties and subject-matter than such prior suit. 

3. Same — Rbcbivbii Appointed bt Anothbr Court not Madb Party. 

If a receiver appointed by one court is in possession of property he is not 
amtnaljle to suit in another court in respect thereto, and if the property bas 
passed beyond his control he would not in any event be a necessary party in a 
proceeding to adjudge a lien on such property still subsisting, notwithslanding 
the proceedings in the court ■vvherein he was appointed receiver. 

Haelan, Justice. This cause bas been argued and submitted 
upon certain demurrers, pleas, and exceptions to the master's report, 
and also upon a motion of the défendant John B. Dumont to set 
aside and discharge ail proceedings herein against him. 

The court does not find among the papers the answers of the Chicago 
& Alton Eailroad Company and other défendants; but it will be 
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assumed, for the purposes of the présent hearing, that those défend- 
ants bave put in issue every material allégation of the original and 
cross-bills. In this view it is apparent that the court is asked to 
détermine, as between the eomplainant and cross-complainant on one 
side, and certain défendants on the other side, questions of great 
moment and diffieulty in which some of the défendants who bave 
answered are deeply interested, and whicb, upon final hearing, must 
be again considered. It would, therefore, seem proper upon the 
présent hearing that such questions only be disposed of as the 
parties are entitled to bave determined in order that they may pro- 
ceed intelligently witb the further préparation of the case. 

1. As to the exceptions by eomplainant to the master's report sus- 
taining the exceptions of Dearborn and the Chicago Eailway Con- 
struction Company, filed November 1, 1880, to the original bill. 

The exceptions by those défendants to the original bill are 33 
in number and are identical. They proceed upon the gênerai 
ground that the portions of the bill specified are impertinent and 
ought to be expunged. The master sustained exceptions to 4, 10, 
23, 25, and 27. 

It would be hazardous for the court to say that the faets set out 
in the extract from the bill, embodied in exceptions 4, 10, 23, and 
25, cannot under any circumstances become material upon the final 
hearing. There are some aspects of the case, as made by the bill, 
in whicb those facts may be of some conséquence. The case is of 
such peculiar and complicated character that the court should not 
be very rigid in the application or enforcement of the rule that plead- 
ings should aver the substantial facts constituting the cause of action 
rather than the évidence of those facts. And it may be also remarked 
that the matters set forth in the original bill, to which the exceptions 
relate, do not concern Dearborn and the construction company as much 
as some of the défendants who hâve answered, and who bave made no 
exceptions to the bill upon the ground of impertinence. Besides, it is 
difficult to perceive how exceptions 4, 10, 23, and 25 could have'been 
sustained by the master, while others of the like gênerai character 
were overruled. Under^the circumstances, the court has concluded to 
sustain the objections of eomplainant to the master's report upon 
exceptions 4, 10, 23, and 25, but witbout préjudice to the right of any 
of the défendants, upon final hearing, to renew the exceptions, or to 
object to the relevancy of any évidence taken in support of the allé- 
gations in the above-mentioned bill. 
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As to exception 27 the master's report is sustained. The por- 
tion of the bill to which it relates is mère argument, or rather an 
expression of approval of certain views alleged to hâve been advanced 
upon a particular occasion by Mr. Blackstone, of the Chicago & Alton 
Eailroad Company. 

2. As to the motion of the défendant Dumont for a discharge of 
ail the proceedings againt him. 

On the first of April, 1880, the court, upon the complainant's mo- 
tion, made an order requiring Dumont to appear and answer, plead, 
or demur within 20 days after the service upon him of a copy of 
that order. Dumont subsequently appeared only f&r the purpose of 
moving, as he did, that the proceedings against him be discharged. 

The order complained of proceeds upon the ground that it was 
authorized by section 8 of the act of March 3, 1875, determining 
the jurisdiction of the courts of the United States. That section 
authorizes such an order against a défendant who is not au inhabit- 
ant of or found in the district, or who does not voluntarily appear, if 
the suit be one "to enforce any légal or équitable lien up'on, or claim 
to, or to remove an incumbrance or lien or cloud upon, the title to 
real or personal property within the district where such suit is 
brought." 

The présent suit is certainly embraced bythe language justquoted, 
but the contention of Dumont is that he bas no interest in the property 
to which the suit relates, and therefore, he being a résident of another 
state and never having appeared in the suit, nor having been found 
in the district, he cannot be proceeded against in the mode contem- 
plated by the act of March 3, 1875. This contention, however, can- 
not be sustained. Dumont holds, or rather held, such relations to 
the property in question that it was proper, if not necessary, to make 
him a party défendant. He was the suecessor of Straut as trustée 
in a deed conveying the railroad and its appurtenances in trust to 
secure the payment of the bonds therein described, of which those 
held by complainant constitute a part. The main object of the suit 
is to bave the court adjudge that, notwithstanding certain proceed- 
ings in the state court, the lien created by that deed in behalf of the 
bonds still subsists and can be enforced. Manifestly, therefore, it was 
proper that the trustée in the deed should be made défendant to a 
suit instituted for that purpose. The motion of Dumont is denied. 

3. As to the demurrer by the défendant John P. Slater. 

The bill and the exhibits filed therewith show that Slater was a 
party to the proceedings in the state court, as the holder of the bonds 
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numbered from 1 to 474, previously in thehands of Jessup, Paton & 
Co. It is shown by or may be inferred from the record that Mr. 
Slater, in completing bis purchase of the railroad and appurtenances 
at the décrétai sale, in the state court, had the use of the bonds 1 to 
400, inclusive. But since it does not appear that be purchased tbem 
from Straut, and since Slater claimed to be and was treated by the 
state court as their owner, it was proper for the coraplainant to make 
him a défendant. But if Slater, by answer or in some other proper 
mode, should disclaim ail interest in the bonds or in the property in- 
volved in that suit, (other than as a stockholder, if be be sucb, in the 
Chicago & Alton Eailroad Company,) the court will entertain a mo- 
tion that he be dismissed from the cause as a party défendant. 

4. The pleas of John J. Mitchell and the Chicago & Illinois Eiver 
Eailroad Company to a part of the original bill. 

Thèse pleas relate to the pendency in this court of a prior suit 
instituted by Bond, as trustée for the présent complainant, against 
thèse two défendants and others. I am of opinion that the facts 
averred in those pleas are insuffieient to bar this suit. It may be, as it is 
averred to be, that the Bond suit is for the same matters and for the like 
relief and purposes against Mitchell and the Chicago & Illinois Eiver 
Eailroad Company as the présent suit. But it is not inconsistant with 
the pleas that the complainant in this suit seeks as against other défend- 
ants (some of whom are also défendants in the Bond suit, and some of 
whom are not parties thereto) relief not asked in or embraced by the 
Bond Suit. If the relief asked in this suit is materially différent 
from, or more comprehensive and extended than, that asked by the 
Bond suit, — that is to say, if the présent suit embraces more as to 
parties and subject-matter than the Bond suit, — although the relief 
asked as to Mitchell and the Chicago & Illinois Eiver Eailroad may be 
identical in the two suits, the court does not perceive how the pendency 
of the first ean be a bar to the prosecution of the last suit. So far as 
the présent suit in respect to thèse two défendants is identical with 
the former suit, it may be (assuming that the Bond suit is really iu 
the interest or can be controUed by the présent complainant) that 
pending this, the further prosecution of that suit should be prevented 
by an order of the court. This because it is quite certain, upon the 
facts alleged in the pleas, that the final decree in this cause will be a 
conclusive adjudication of the matters involved in the Bond suit-„ 
Thèse pleas are, for the reasons given, held to be insufiScient to bac 
this suit. 
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5. As to the demurrer of the Chicago & Illinois Eiver Eailroacl 
Company to the residue of the original bill. 

This demurrer raises the objection that Akin, who was appointed 
by the state court, receiver of the property and assets of the Chicago 
& Illinois River Eailroad Company, is not made a party to the suit. 
If Akin has in his possession, as such receiver, any of the property and 
assets of that company, he is not amenable to suit in respect thereof 
in any other court than that of which he is an of&cer. He cannot be 
required to hold such assets subject to the order of this court. This 
court will not lay hold of or seek to control the management of any 
property held by Akin as receiver in any other court. But as to the 
railroad and its appurtenances, upon which complainant claims there 
still rests the lien created by the trust deed to Straut, they are not 
in the possession of Akin, nor are they subject to.the control of the 
court under whose orders he acted. His fuuctions as to that prop- 
erty bave long since ceased, for it has been sold under the decree of 
the state court ; the sale has been confirmed ; a deed to the purchaser 
has been made and approved; and the Chicago & Alton Eailroad 
Company is in possession under a deed from the purchaser. The 
fundamental issue made by the présent complainant as to the prop- 
erty is that, despite ail thattook place in the state court, and because, 
as is claimed, the proceedings of the state court were coUusive, fraud- 
ulent, and void, the railroad company holds subject to the lien 
created by the trust deed. And to that issue Akin is not a neces- 
sary party, unless it be assumed (which counsel will not insist ought 
to be assumed) that upon an adjudication that the complainant is en- 
titled to the relief it asks, the property in question will be turned 
over to the custody of the state court receiver. Nor is Akin a nec- 
essary party, so far as this suit relates to the stock standing in the 
name of Mitchell and others, but réally owned, the bill avers, by the 
Chicago & Alton Railroad Company. That stock was never in the 
hands of or under the control of Akin, and, so far as is now disclosed, 
he never asserted any right to its possession. The objection that 
Aikin was not made a party is not well taken. 

6. As to Mitchell's demurrer to tho residue of the original bill. 
Upon this branch of the case counsel hâve expended great labor. 

This demurrer proceeds upon two grounds: First. That the com- 
plainant could not sue in equity until it had first obtained judgment 
for the amount of its demand, and exhausted ail of its légal remédies. 
It is sufficient to say that the complainant asserts in this suit a lien 
upon ail the property conveyed by the deed of trust, and now in pos- 
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session of the Chicago & Alton Eailroad Company and other défend- 
ants; also that the stock received by that company, and standing 
in the name of other défendants, oreated a trust fund for the benefit 
of the creditors of the Chicago & Illinois Eiver Eailroad Company. 
Upon thèse grounds the complainant has the right to go into equity 
Tvithout going through the ceremony which would, in this case, hâve 
been idle and fruitless, of first obtaining a judgment for the amount of 
the bonds by it held, and then suing ont exécutions. This view 
is sustained by Case v. Beauregard, 101 U. S. 690. Second. The 
remaining ground of Mitcheirs demurrer is that he is not liable 
as a stockholder of the Chicago & Illinois Eiver Eailroad Company. 
While upon the allégations of the bill it would seem to be very 
dilBûcult, to say the least, to make a case of individual liability upon 
the part of Mitchell for the par value of the stock standing in bis 
name, — the biU alleging that he does not own it, but holds it simply 
as agent for the Chicago Alton Eailroad Company, of which he is 
a director, — still, as he holds the légal title to the stock, it was proper, 
upon the theory of complainant's suit, to make him a party défend- 
ant. Whether the Chicago & Alton Eailroad Company is liable to 
account for the par value of the stock to the extent necessary to sat- 
isfy the debts of the Chicago & Illinois Eiver Eailroad Company, or 
to any other extent, is a question which ought not to be determined 
until the cause is fuUy heard between that company and the complain- 
ant. Mitchell, according to the présent impression of the court, has 
no such interest in that question as would justify its conclusive dé- 
termination at this time. 

7. The défendants Beckwith, Straut, Foster, Colebrook, Dearbom, 
Mitchell, and Slater demur to the croas-bill upon two grounds : 

First. Tliat it doea not seek any relief against the said défendants or any of 
them conséquent upon any adjudication of any matter or thing in issue be- 
tween the parties or any of them in the original bill in which the cross-bill is 
filed ; nor does the cross-bill seek any relief against those défendants or any 
of them conséquent upon such decree against the Chicago Railway Construc- 
tion Company, or against Bulkley, its receiver, who is cross-complainant herein. 

Second. That the cross-bill présents no case in equity for relief against the 
défendant. 

This demurrer is overruled. In view of Beckwith'salleged connection 
with the stock and bonds of the Chicago & Illinois Eiver Eailroad 
Company; Blackstone's relations to the légal title to certain portions 
of the right of way of the Chicago & Illinois Eiver Eailway Company ; 
Straut's connection with the mortgage and the purchase of the rail- 
road and appurtenances at the décrétai sale in the state court, and 
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his possession bf tlié légal title of the 1,400 acres of land; and Fos- 
ter's, Dearborn's, and Colebrook's apparent ownership of the stock of 
tlie Chicago & Illinois Eiver Eailroad Company, which the cross-com- 
plainant seeks to reach, — it would seem proper that they should be 
made défendants. 

What bas been said about Slater as défendant in the original bill 
is applicable in the cross-bill. 

The demurrer to thé cross-bill of the before-mentioned défendants 
is overruled. 

In a manuscript brief, filed by one of the counsel for défendants, 
the point is made that it is not compétent for the complainant in this 
collatéral proceeding to assail the yalidity of the decree and prpceed- 
ings in the state court, This is one of the questions which must be 
determined upon the filial hearing between the principal parties. It 
does not fàirly arise upon the présent hearing. At any rate, it need 
not now be disposed of, and is reserved for the final hearing. 

Counsel wHl prépare the orders required by the foregoing mémo- 
randum. 



Tn re Litchpield. 
{Distria Court, E. D. Miohigan. October 16, 1882.) 

1. Baskrdptcy — Possession of Estatb by Assignbb — BiaHTB 07 Adyesbb 

Claxmants. 

An assignée in bankruptcy may take peaceable possession of the bankrupt's 
estate wherever he can flnd it, but adverse claimants of such property, situated 
in districts other than the one ■wherein the bankruptcy proceedings are pend- 
ing, may assert their rights to the same by bringing suits against the agents of 
the assignée in the state courts, or by notifying the custodians of such prop- 
erty not to deliver the same to the assignée, without being guilty of a con- 
tempt of the court by which the assignée was appointed. 

2. Same — ^Defensb of Titlb bt Assignée — Remédies — Injunction. 

In such case, however, the assignée may either défend his title in the state 
court, or may file a bill in the circuit or district court of the United States 
praying thaï the rights of the adverse claimants be adjusted, and^ as incidental 
thereto, that the actions in the state courts may be enjoined. The assignée 
cannot proceed in such case by summary pétition. 

,5. UONTEMPT OP CO0BT— JDEISDICTION OF OPFENSB. 

Quœre. Can a contempt of court, being a criminal offense, and therefore 
local in its nature, be committed except within the jurisdiction of the con- 
temned court f 

In Bankruptcy. On pétition of the assignée for an injunction, and 
tor an attachment for contempt against Thomas Nestor for unlaw- 
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f uUy interferîng with the property of the bankrupt. The facts of thÎB 
case are substantially as foUows : 

In 1873 Litchfleld was adjudicated a bankrupt în the district court for the 
Southern district of New York, and petitioner, who is a résident of the city of 
New York, was appointed assignée. Araong tlie assets of tlie bankrupt were 
about 4,600 acres of pine land and mill property situated in his state, the title 
to which was vested in Litchfleld under a deed made in 1863 froin Henry G. 
Knight, receiver of the property of one Stewart, under a creditor's bill flled 
in this court. In 1874, one Johnson, who had been appointed administratoj 
of Stewart's estate, he in tiie mean timehavingdied, flled a bill against the pe- 
titioner in the southern district of New York for the recovery of thèse lands, 
claiming that the receiver's deed was invalid for want of jurisdiction in the 
court, and for irregularities in the proceedings ; that the conveyance had been 
made to Litchfleld in trust; and that the debt for which it had been deededto 
him had been paid. The bill was, in short, a bill to redeem for the beneflt ot 
creditors of Stewart's estate, which was insolvent. This suit was afterwards 
compromised by the payraent to Johnson of $15,000. In 1881 thèse lands 
were damaged to such an extent, by a fire which swept over that portion of 
the state, chat the préservation of the timber rendered it necessary that it 
should be immediately eut, and petitioner procured an order from the district 
court for the southern district of New York to lumber the same, and in pur- 
suance of such order made contracta with Brown & Davidson for stripping 
thèse lands. In pursuance of thèse contracts Brown & Davidson went upon 
the lands, and eut about 15,000,000 feet of timber, some of which has been 
manufactured into lumber and shipped eastward, and a portion of which is now 
in the liands of a boom company in process of floating down to the mill. 

It further appears that in February or March, 1882, the heirs of Stewajt, 
with one exception, eonveyed ail their interest in this property to one Nes- 
tor, who claims to be the owner in fee of two-thirds thereof. The pétition 
allèges that this conveyance is made public by Nestor, who claims to hâve 
acquired a good title to the property, and to the logs, already eut and of the 
lumber manufactured from them ; that by reason of his claims, and threats to 
take possession of the logs and lumber, petitioner was compelled, in order to 
induce purchasers to buy, to indemnify them, and covenant to protect them 
in the peaceable possession and enjoyment thereof. It appears that Nestor 
lias replevied a portion of this lumber from one Fisher, who had bought the 
same from the assignée; that he has also brought actions of ejectment in the 
state courts against Brown & Davidson, and has given notice to the boom com- 
pany, which now has possesion of a large amount of logs eut from thèse lands, 
not to deliver them to the petitioner, and has otherwise endeavored to embar- 
rass him in his lumbering opérations. Thèse opérations are earried on, not 
by the assignée personally, but by agents eraployed by him to manage his prop- 
erty in this state. 

Tlie assignée asks for an injunction to restrain Nestor from interfering 
with the logs eut, and to be eut, either by eausing the same to be seized by 
any légal process; or by giving notice of his claim to them, to any custo- 
-iian, or persons in possession thereof, and from making any claim to said logs or 
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.ainber.or from slanderingthe titleof the assignée, or from biingîng or cpiitinu- 
Ing any action of ejectment against the actual occupants o£ thèse lands under the , 
assignée; and also asks for an order requiring Nestor to show cause why he 
should not be punished as for a contempt of the district court of the southera 
district of New York, for his interférence with the lumber sold to Fisher, by 
causing the same to be seized by a writ of replevin, by serving notice of his 
claim to the logs in possession of the boom company, and by slanderlng peti- 
tioner's title to the logs in question, 

Nestor claims, as did the adjninistrator of Stewart, that the deed from lienry 
C. Knight, receiver, was void for several reasons; and further claims that the 
settlement made with Johnson as administrator of Stewart's estate was in no 
way binding upon the heirs of Stewart, or upon him as their grantee. He 
also claims to own the property in question; dénies the authority of the 
district court for the southern district of New York to auvhorize the assignée 
to lumber the lands, or continue the business of said I.itchfleld beyond nine 
months after he was adjudged a bankrupt, or that said court had any author- 
ity to authorize the assignée to enter upon or do any acts upon lands In thiiî 
state; and insists that the attempt of petitioner to catry on an extensive lum- 
ber business for several years, as showii by his pétition, is ia violation of the 
letter and spirit of tbo bankrupt act. 

TF. Howard Wait and AsMey Pond, for assignée. 

John Atkinson anà Henry M, Duffield, toi lea-ponàeut. 

Brown, D. J. The assignée insists that the respondent should be 
punished for contempt (1) in notifying the boom company not to 
deliver to the assignée the logs eut from the lands in question under 
authority of the order of the district court for the southern district 
of îiew York; (2) in bringing ejeatment suits in the state courts 
against the parties in possession of thèse lands under the assignée; 
(3) in replevying a portion of the lumber eut from the logs from 
Fisher, who had purchased the same from the assignée. 

The respondent insists with great earnestnesB that the district court 
for the southern district of New York, in which thèse bankruptcy 
proceedings are pending, had no jurisdiction to authorize the assignée 
to carry on lumbering opérations upon lands situated in this district, 
both because the lands are not within the jurisdiction of that court, 
and because, under section 5062a, the court had no authority tr^ 
direct the assignée to carry on the business of the debtor for a period 
exceeding nine months from the time he was declared a bankrupt, 
which time had elapsed long before the order was made. I find it 
quite unnecessary, however, to consider this point. In the view I 
^ake of the case it appears to me quite immaterial. 
v.l3,no.l4— 55 
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It goes without saying that an assignée in bankruptcy may, as soon 
as he bas given bond and qualified, take immédiate possession of ail 
the property oî the bânkrupt found within bis district. But if any 
portion of the property be in the possession of a third person claim- 
ing an adverse title thereto,,tbe assignée may not proceed summarily 
to enforce hisright, but is bound to institute a plenary suit at law or in 
equity to establish bis title or recover possession. Smith v. Mason, 14 
Wall. 419.; Marshall v. Knox, 16 Wàll, 551; In re Marier, 12 N. B. E. 
187; Knighty'. Çheney, 5 N. B. E. 305. So, if an assignée bas taken 
peaceable possession of property, the adverse claimant may not take 
it away from him by force, or by repleyin from a state court, but 
must pétition the court of bankruptcy for its delivery to him. This 
iô hèld to be the "proper action" provided for the relief of such par- 
ties. . Eev. 'St. § 5069 ; In re Vogel, 7 Blatchf ; 18. An attempt to 
take poss,e8sion, of property from the assignée by a writ of replevin 
from the Bta,te coart is as much a contempt of the bânkrupt court as 
if the plaintiff had endeavored to take it by force, and in such cases 
the sheriff will be ordered to return the property. In re Vogel, 7 
Blatchf. 18; In re Ulrich, 6 Ben. 488; Inre People's Mail Steam-ship 
Co. 2 N. B. E. 552; In re Kérosène OU Co. 2 N. B. E. 538; In re Atkin- 
son, 7 N. B. E. 143. The assignée is an ofScer of the court, and his 
possession is the possession of the court, and the familiar cases turn- 
ing upon the relations of marshal and sherjff are applicable with 
equal force to the protection of an assignée. Taylor v. Carryl, 20 
How. 683 ; Freeman v. Howe, 24 How, 450; Buck v. Colbath, 3 Wall. 
324. 

The rule is the same in cases of receivers. High, Eeceiv. | 163 ; 
Noe V. Gibson, 7 Paige, 514; Albany City Bank v. Schermerhorn, 9 
Paige, 377. Indeed, the power of the district court to vsrind up 
bânkrupt estâtes, unfèttered by the interférence of state courts, has 
been strongly asserted by this court, and I hâve seen no reason to 
change my views in that regard. To make a bânkrupt law effectuai 
there must be a court specially authorized to administer it. If as- 
signées are bound to go from county to county, defending their rights 
to différent parcels of an estate, the whole administration of the law 
might as -well be vested in the state courts. , It is no disrespect to 
thoae courts to say that the want of harmony in their décisions which 
would almost inevitably resuit, would go far towards destroying the 
efSciency of the System. It is almost as important that the admin- 
istration of the law should be uniform, and subject to the gaidance of 
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one suprême court, as that the law itself should conform to the con- 
stitutional req[uirement of uniformity. Hence, an exeeptional power 
is given to the district courts in bankruptcy cases to enjoin proceed» 
ings in the state courts, — a power which has never been questioned 
since the décision of the suprême court in Ex parte Schwab, 98 U. S. 
240. Not that tbis power should always be exercised when an 
assignée is défendant, since cases are numerous in which injonctions 
bave been refused beoause it appeared that the case could be more 
conveniently and cheaply tried in the state courts. In re Cooper, 16 
N. B. E. 178. The power to enjoin as in other cases is largely dis- 
cretionary. 

The proper practice in ail cases where the assignée has taken 
possession of the property r>ot belonging to the bankrupt re- 
quires the adverse claimant to go into the bankrupt court and make 
his claim to the property, or bring a plenary suit against the assignée. 
As I hâve already observed, an action of replevin will not lie against 
an assignée in such cases. Ôther suits, however, such as trespass 
or trover, where the property is not taken from the possession of the 
assignée by mesne process, may be properly begun in the state courts, 
and carried to a anal détermination, subject to a discretionary power 
in the bankruptcy court to transfer the litigation there. Eyster v. 
Gaff, 91 U. S. 625; Sharpe v. Doyle, 102 U. S. 686; In re Moller, 
14 Blatchf . 207. 

Thus far we bave discussed the powers and immunities of an 
assignée within his own district. Other considérations présent thém- 
selves when the authority of an assignée is sought to be enforced in 
other districts. I see no reason to question his authority to take 
peaceable possession of the property of the bankrupt, in whatever 
state or district he may find it, without application to the bankruptcy 
court of that district. But third persons, whose rights he may 
chance to assail, are entitled to protection. The power to punish 
those interfering with property in the possession of an assignée, or 
to enjoin the proseeution of suits in the state courts, présupposes 
that the adverse claimant may go into the bankruptcy court and 
hâve his right adjusted. But suppose the assignée, as in this case, 
sends his agent into another state to take possession of lands and 
lumber them, the adverse claimant cannot resort to the district court 
of this district for the assertion of his rights, sinoe there is no case 
pending hère, and no assignée within the district upon whom process 
can be served. Must he go to the southern district of New York, or, 
possibly, to the district of Oregon, to substantiate his claim ? Clearly 
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not. A requirement of this kind would be an intolérable hardship. 
As the proeess of a bankruptcy court cannot reach into other dis- 
tricts, (Jobbings v. Montague, 6 N. B. E. 117; Paine v. Caldwell, 6 
N. B. B. 558,) neither can inhabitants of other districts be com- 
pelled to resort to courts outside their own jurisdiotion, Their only 
recourse, then, is to the state courts, in which suit may be begun 
against the persons in actual possession of the property, whether 
they be agents of the assignée or not. I am, therefore, clearly of the 
opinion that Nestor was not guilty of contempt in bringing the actions 
of ejectment, nor in giving notice to the boom company, although 
such notice would undoubtedly hâve been a contempt if the transac- 
tion had occurred within the district where the bankruptcy proceed- 
ings were launched. 

The case of Langford v. Langford, ïïigh, Inj. § 170, note, is no 
authority foî the order demanded by the petitioner. In this case the 
défendant, being in England and within the jurisdietion of the court 
of chancery there, areceiver was appointed over his estate in Ireland. 
The défendant instructed his solicitor in Ireland to oppose, as far as 
the law would permit, the receiver of the rents and profits of such es- 
tate from reeeiving the same. The solicitor accordingly notified de- 
fendant's tenants in Ireland that the order of the court of chancery 
in England a.ppointing a receiver was of no effect in Ireland, and that 
défendant would still enforce payment of his rents as before. This 
was held to be a contempt of the court of chancery in England, and 
such it undoubtedly was. It is no authority, however, for holding 
that the solicitor in Ireland, who notified the tenants, could be pro- 
ceeded against for a contempt either in the English or Irish court of 
chancery, though if he had been found in England he might hâve been 
arrested for any act done within that jurisdiotion. But still I am of 
the opinion that Nestor had doue nothing hère of which the assignée 
is entitled to complain. Indeed, it is difficult to see how Nestor 
could be guilty of a contempt of the district court of southern New 
York for any act whatever done within this district. A contempt of 
court is a spécifie criminal offense. New Orléans v. Steam-ship Go. 20 
Wall. 387, 392; Hayes v. Fischer, 102 U. S. 121; Croshj's Case, 3 
Wilson, 188; WilUamsons Case, 26 Pa. St. 24; Ex parte Kearneg, 7 
Wheat. 41 ; U. S. v. Jacobi, 1 Flippin, 108. 

Whether, like ail criminal offenses, it is local in its character, and 
must be tried in the jurisdiction where committed, which localitymust 
also be within the jurisdiction of the contemned court, it is unneces- 
sarj to décide. Cearly one court cannot punish a contempt against 
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the authority of another. Ex parte Tillinghast, 4 Pet. 108; People 
V. Gounty Judge, 27 Cal. 151; Ex parte Chamberlain, 4 Cow. 49; Penn 
V. Messinger, 1 Yeates, 2. 

But I do not wish to be nnderstood as saying that the assignée is 
without remedy. It is now settled that he may sue and collect the 
assets of the bankrupt within other districts than hîs own. Lathrop 
V. Drake, 91 U. S. 616. Within the same ruling I see no objection 
to his filing a bill or bills in the oirouit or district court of this district, 
calling upon the respondent to corne into such court and hâve his 
rights adjusted, and praying that he meanwhile be restrained f rom 
further proseeuting his actions in the state courts, or from interfering 
with the logs in the possession of the boom company. Davis v. Fried- 
landcr, 104 D. S. 570, 575. If the assignée is nnwilling to eontest his 
claims in the state court, he must provide a forum and a cause in which 
the respondent may assert them, as the latteris powerless in this re- 
gard. But I thihk such suit should be plenary in its nature ; not only 
because it involves the title to the property in question, but because a 
summary pétition is obnoxious to the ruling of the suprême court 
that "strangers to the proceedings inbankruptcy, not served with pro- 
cess, and who hâve not voluntarily appeared and become parties to 
such a litigation, cannot be compelled to come into court under a pé- 
tition for a rule to show cause, as in this case ; nor is the exercise of 
such a jurisdiction necessary, as the third clause of the second sec- 
tion of the bankrupt act affords the assignée a convenient, constitu- 
tional, and sufficient remedy to eontest every adverse cïaim made by 
any person to any property or rights of property transférable to or 
vested in such assignée." Smith \. Mason, 14 Wall. 419; Marshall 
v.ifnoa;, 16 Wall. 551, 557. 

The case of Samson v. Burton, 6 N. B. R. 403, if in point at ail, 
mnst be deemed to hâve been overruled by Marshall v. Knox, 16 Wall. 
551, which appears to hâve been decided somewhat later. 

It résulta that this pétition must be dismissed without préjudice. 
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In re Palmer, Bankrupt. 

(Dùtrict Court, N. D. New York. 1882.) 

Bankruptct— Pbivate Sale by Assignée— Inadequact of Peicb. 

Where an assignée sells property at private sale, in pursuance of an order of 
the court allowing him to sell as the register may direct, such sale will be set 
aside and a resale ordered when it is made to appearto tlie court that the prop- 
erty is worth a much greater sum than that at which it was sold, and parties 
are willing to bid it in at its real value, even in cases where there is no actual 
fraud on the part of those interested in the lirst sale. 

George Gorham, for motion. 

W. L. Sessions, opposed. 

CoxE, D. J. Thia is a motion by a oreditor to set aside a private 
Baie by the assignée of hia interest in lot No. 65T, Cherry Grove town- 
ehip, Warren county, Pennsylvania, to William W. Welch, and a 
subséquent sale by Welch to one John L. MoKinney. The assignee's 
sale was made pursuant to an order of the court dated July 18, 1882, 
allowing him to sell the said interest under the direction and con- 
trol of the register, and in suoh manner as he should order and di- 
rect. The register took the proof and heard the allégations of the par- 
ties. On the twenty-second of July he made an order authorizing the 
sale, without public notice, for $825 . On the nineteenth day of August 
folio wing, Welch sold the property for $4,500. Petitioner, who is a 
créditer in the sum of $6,600, had no notice of the sale, and now 
asks that it be set aside as fraudulent and irregular, alleging that 
the assignee's interest was worth mach more than the amount received. 
Two affidavits are produced, in which the affiants swear that the said 
interest was worth at least $3,000, and they offer, upon a resale, to 
bid that sum for it. 

The remedy adopted by the petitioner, though summary, seems to 
be the proper one. 

The act of June 22, 1874, (18 St. at Large, p. 178, § 4,) having 
référence to public sales — and a fortiori to private sales — by the as- 
signée, provides : "And the court, on application of any party in in- 
terest, shall hâve complète supervisory power over such sales, includ- 
ing the power to set aside the same and to order a resale, so that the 
property sold shall realize the largeat sum." See, also, Haie v. 
Clauson, 60 N. Y. 339; In re Major, 14 N. B. E. 71; Brown v.Frost, 
10 Paige, 243; Barb. Ch. Pr. (2d Ed.) 541. 
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If the reasons which require a resale were not based upon substan- 
tially undisputed faets, a référence should be ordèred; but it seems 
to be sufficiently established that the property sold was worth mach 
more than the amount paid. The proceeding was certainly irregular, 
and ont of the ordinary course ,of judicial sales. The creditors 
had no notice; the business was transacted privately.and in haste. 
And yet the évidence fails to establish bad faith on the part of the 
assignée. He was appointed 14 years before, and during ail that 
time he had received no offer for his interest in the land. No assets 
had corne into his hands. No creditor had proved his debt. The 
land had been sold for taxes, the title was in dispute, litigation was in 
progress. The offer of $825 was made only upon the condition that 
it should be accepted at once. In thèse circumstances, the assignée 
might well hâve thought that it was his dnty, acting for the beat in- 
terests of the creditors, to consummate the sale. It is enough to say 
that he was deceived and misled; that he inadvertently did an act 
which was detrimental to the interests of the creditors; enough that a 
resale will doubtless realize $3,000 and upwards, for distribution 
among them. 

In Re O'Fallon, 2 Dill, 548, Judge Dillon says : 

"Where a ptiblic sale of the real estate is made by the assignée in bank- 
ruptcy uiider the order of the banlcruptcy court, and the property is struclc 
olï to the highest bidder, such sale is subjeot to the approval of the court, 
which bas a discrétion to refuse to conflrm it for a mère inadequacy of price. 
It is not necessary that there should be fraud, or such gross inadeijuacy of 
price as to be évidence of fraud." 

The practice in England, almost as a matter of course, is to open 
the sale on being assured of a fair advance on the amount bid. This 
is the rule even in public sales. Our courts hâve hesitated to estab- 
lish a doctrine so advanced. No case bas been found, however, at 
ail approximating the case at bar, where a resale bas been refused. 

An order may be entered granting the prayer of the pétition, but 
upon the condition that the petitioner procures to be filed in the 
office of the clerk an ofifer in writing, accompanied with security, to 
bid for the assignee's interest in the said property at least the sum ot 
$2,000. 

Motion granted. 
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Mathek and others v. Nbsbit. 

(Circuit Ooitrt, D. Minnesota. October 30, 1882.) 

1. State Insolt; ncy Laws— CoNSTirurioNALiTT. 

In the absence of congressional action enacting a bankrupt law, statcs may 
pass insolvent laws; but suoh laws bave no extraterritorial opération, ad do 
not apply to contracts raade with n tlie state between its citizens and citizens 
of ôther States. Sucli laws do not necessarily impair the obligation of con- 
tracts within the inhibition of the conslitu.ion of the United States. 

2. S AME. 

The provision of an insolvent law -which does not grant a discharge of the 
debtor on surrender of ail his propevty to an assignée or a receiver, but merely 
gives a priority to creditors who vvill release the debtor over those who stand 
bacli and do not accept the conditions under which his property passes to the 
assignée or the receiver, and who alone can receive dividends from the estate, 
is not in conflict with the constitution of the state or of the United Status. 

3. S.4.ME— AtTACIIMBNT— DlSgOT.UTION OP. 

Section 915 of the Revised Statutes adopta the remedy by attachment pro- 
vided by state laws; «nd when a contingency avises wliereby the attachment 
would be dissolved under provisions of a state law, the attachment wiil bo 
deemed dissolved in a fédéral court, as providcd in section 933 of the Revised 

Statutes. 

In this case, on application of plaintifs, a writ of attachment 
issued and the property of défendant was seized by the United 
States marshal. Subsequently, the défendant, under the insolvericy 
act of Minnesota, (chapter 148, Laws 1881,) made an assignment 
for the distribution of his property under said law. It is claimed 
that the attachment is dissolved by virtae of said assignment, and 
application is made to the court for an order that the United States 
marshal turn the property over to the assignée. Plaintiff opposes 
said application and the motion is heard by the court. 

Frackeltoii é Warner, for the motion. 

Woods é Hahn, contra. 

Nelson, D. J. It is urged that the insolvency law of the state of 
Minnesota (Gen. Laws 1881, c. 148) impairs the obligation of con- 
tracts and is uneohstitutional, and that each and every part of the 
same is void; also that the process of attachment issued out of 
the fédéral court, and ail rights and incidents thereto attaching, 
cannot be affected by this law. The following principles are well 
settled: (1) That in the absence of congressional action enacting a 
bankrupt law, the states may pass insolvent laws, and such laws do 
not necessarily impair the obligation of contracts. (2) Such insolv- 
ent laws hâve no extraterritorial opération upon the contracts oi 
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other States, and do not apply to contracts made within the state, 
between a citizen of the state and citizens of other states. The rules 
as above stated hâve been frequently announced by the suprême 
court of the United States. 12 Wheat. 213; 6 Pet. 643; 5 How. 
295 ; 1 Wall. 22.5. See 1 Dill. 515; Bedell v. Scruton, 26 Alb. Law 
J. 348. 

The insolvent law of Minnesota does not grant a discharge of the 
debtor on surrender of ail his property to an assignée or receiver. 
The courts are open to any ereditor who is not disposed to become a 
party to the insolvency proceedings, and unless a ereditor gives a re- 
lease to his insolvent debtor he caij bring suit and obtain judgment; 
but a priority is given to creditors who will release the debtor over 
those who stand back and do not accept the conditions tinder which 
the insolvent's property passes to the assignée or the receiver, and they 
only can receive dividends from the estate. This provision does not 
conflict with the constitution of the state of Minnesota, or United 
States, for such right of priority is a personal privilège and forms no 
part of the contract. I do not care to discuss this point, and it is 
not necessary. 

The law certainly does not impair the obligation of plaintiff's con- 
tract by giving this prioi'ity. True, in terms it dissolves the process 
of attachment under which the debtor's property was seized, but the 
fédéral court can issue such a writ only when the state law permits 
it. Section 915, U. S. Eev. St., adopts the remedy by attachment 
which is now provided by the law of the state of Minnesota, and it 
is by this récognition of the process that the writ issued in this case. 

Hâve the insolvency proceedings dissolved this attachment? The 
plaintiffs say the writ is not affected by this act. The first section 
of the insolvency act authorizes an assignment to be made by a. 
debtor whose property bas been seized by attachment, and such as- 
signment is an initiatory step to proceeding under the act. When 
an assignment is made conforming to this section and perfected, the 
attachment by the terms of the act is dissolved, and the title to the 
property vests in trust in the assignée. If the attachment had issued 
from the state court, it would be dissolved. The plaintiff concèdes it, 
and it is clear that a contingency has arisen which is provided for in 
section 933, Eev. St. This section enacts that — 

"An attacliment of property upou process instituted in any court of the 
United States to satisfy such judgment as may be recovered by tliè plaintiff 
therein * * * shall be dissolved wlieii any contingenny oecurs by which, 
according to the laws of the state where said court is held, such attacinnent 
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would be dissolved upon like process instituted in the courts o£ said state, pro- 
vided that nothing herein contaiiied shall interfère vvith any prioritj ot the 
United States in the payment of debts." 

This law is explicit, and puts attachments in the state and fédéral 
courts on the same footing. It follows, therefore, that the attach- 
ment in this case is dissolved, and the marshal is ordered to turn 
over the property to the assignée on payment of necessary expenees 
and légal fées. 



Nbaot V. Allis. 
{Gireuit Court, B. D. Wisconsin. August Term, 1882.) 

1. Patents fob Inventions— Rbissuk — Not Valid. 

Where the claim in a patent was for " bars, B, B, provided with interhck'ng 
knives, d, d, and operating substantially in the manner set f ortb, "and the çlaim 
in the roissue was " in a saw-mill dog, the combination of knives, d, d, ar- 
rangea to move past each other in opposite directions and engage with the Icg 
substantially in tlie manner set f orth. " Held, that the claim in the reissue could 
not be sustained, as thereby the scope of the original patent was extended to 
an unauthorized degree. 

2. Statk of Akt— Restiîiction op Invention. 

When the state of the art is such that the fleld of invention is circumscribed, 
the invention of a new patentée must neceasarily be conflned strictly to the de- 
scription of the article as set forth the spécification and claims. 

3. iNFBiNGEMENT— Evidence — Saw-Mili. Dogs— Patents No. 134,653 and No. 

122,215. 

Patent No. 134,653 does not appear to be infringed by the device manufac- 
tured by défendant under patent No. 122,215, and the bili should be dismissed. 

In Equity. 

Flanders é Bottum, for complainant. W. G. Rainey, for défend- 
ant. 

Dyeb, d. J. This is a suit in equity to restrain the infringement 
of reissued letters patent No. 6,733, granted to one Henry D. Dann 
November 9, 1875, for an improvement in saw-mill dogs, and for an 
account of profits, etc. 

The original patent was issued January 7, 1873, is numbered 
134,C53, and was granted to the patentée by the name of Henry D. 
Donn. The patent was twice reissued. The first reissue was granted 
September 29, 1874, is numbered 6,071, and the name of the patentée 
is therein given as H. D. Dann. This suit is brought upon the second 
reissue. 
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The spécifications and claims in the second reissue are as follows : 
" The nature of my invention consista in tlie construction and arrangement 
of a dog for saw-mills, as will be hereinafter more fuUy set forth. * * * 
[After référence to annexed drawings, the spécifications proceédt] A, repre- 
sents the case or box in which the knives constituting the dog move out and 
in. This box or case may either be bolted to the ordinary standard, or may 
be solid and form the standard; in either case receiving and protecting the 
knives or parts which form the dog. It guards the knives from the knots 
and also prevents the last board from springing as the knives draw the logs 
boards, or scantlings flrmly to the standard or box. In the case or box are 
placed two bars, B, B, which are held in the same by pins, a, a, passi ng through 
the sides of the box, and through inclined slots, 6, h, in the bars. The opposite 
ends of the bars, B, B, are, by Connecting bars, C, 0, connected with a cross- 
head, D, which is pivoted between projecting ears on the back of the box, and 
provided with a lever, E, for operating the same. By the movement of the 
lever, E, In one direction one of the^ bars, B, B, will move up and the other 
down, and at the same time they will move outward from the front of the 
box by the action of the inclined slots, 6, b, on the pins, a, a. By the move- 
ment of the lever in the contniry direction, the bars, B, B, will be moved in 
tho opposite direction, and at the same time be moved inwardly from the 
front of the box. To the front edges of the bars, B, B, are secured the knives, 
d, d, the points of which are beat outwardly, and pointed as shown. The 
knives of the two bars point towards each other, so that when the bars are 
moved downward the knives will enter the wood and lock together, prevent- 
ing the log from slipping down or off from the end of the block, which is 
often the case when the log is rounded on the under side, when it is to be un- 
dogged and turned over. Tliè pins, a, a, may be passed through holes in the 
bars, B, B, and slide in inclined slots in the bars as above dèscribed, or the 
same movement of the bars may bé eflfected by means of eccentrics. 

" Having thus fully dèscribed my invention, what I claim as new and desiro 
to secure by letters patent ia— First, in a saw-mill dog, thé combi nation of 
the knives, d, d, arranged to move past each other in opposite directions and 
engage with the log substantially in the manner set forth ; secondly, the com- 
bination of the box or case, A, bars, B, B, with interlocking knives, d, d, 
inclined slots, 6, 6, pins, a, a, Connecting bars, C, C, cross-head, D, and lever, 
E, ail constructed and arranged substantially as and for the purposes herein 
set forth." 

The spécifications in the original and both of the reîssued patents 
are substantially the same. In the original patent and the first reis- 
sue the second daim is the same as the second claim in the reissue 
sued upon. But the first claim in the original and first reissue is 
for "the bars, B, B, provided with interlocking knives, d, d, and oper- 
ating substantially in the manner and for the purposes herein set 
forth." 

The défendant is making a dog undèr what is known as the Beck- 
with patent, which is No. 122,215, and was issued Becember 20, 
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1871, a date earlier tlian the issue of Dann's original patent. The 
Beckwith invention is described in bis spécifications as consisting — 

" In consiructing the standards with wide bearing faces for the logs, and in 
providing each with a central vertical slot or mortise, throiigh which a séries 
of hooks are projected to grasp the log or cant. The lower hoolc is curved 
upward to catch into the lower edge of the log next the standard, and the 
upper hooks are curved downward to catch into the face of the log. The 
lower hook, and the séries of upper hooks, therefore naove in opposite direc- 
tions to grasp the log between thein and prevent it from slipping. ïhe hooks 
are operated siinnltaneously by a lever from the back of the standard, and by 
a suitable system of Connecting bars. * * * By this arrangement the 
upper hooks hold the log securely in contact with the lower hook, while the 
latter holds it firmly against the standard, and prevents it f rora slipping until 
the last board is sawed. By constructing the standai'ds with a wide face, and 
in arranging tlie hooks to project through a central slot, a broad beuring is 
foruied for the log upon each side ot tlie hoolts, so that when the iQg is re- 
duced to tlie thickness of two or three boards, the latter are held securely 
against bending while being sawed." 

The speeificatioiis then proceed by référence to accompanying draw- 
ings, to designate and point out the différent parts of the device. The 
drawings show several hooks moving downvvard and but one hook 
moving upward. The défendant constructs the device which he is 
manufacturing and selling with several hooks moving upward as well 
as downward, and herein there is a variation from the form of the 
device as described in the drawings annexed to the Beckwith patent. 
But it is plàin that the mère addition of hooks, either moving upward 
or downward, does not constitute invention; and I think that a de- 
vice made like that invented by Beckwith, with only the variation 
thei-efrom of additional hooks moving either way, is protected by the 
Beckwith patent, if that patent lias not been anticipated by inventions 
elaiméd to hâve beeii earlier in the field. It is contended by the 
complainant that, although Dann's patent is of a later date than the 
Beckwith patent, he invented his dog before Beckwith made bis in- 
vention, hence that the Dann dog must be held to hâve preoeded the 
Beckwith dog. But I am not saitisfied, upooi the testimony in tliis 
ca.6e that snch is the fact. On the conti*ary, I am strongly incline! 
to the opinion, in the Hght of the testimony hère adduced, that Beck- 
with was in advance of Da.un in this liae of invention. Then, admit- 
ting the Danu dog to le an improvement upon th« Beckwith dog, I 
am not satisfied that the device made and sold by the défendant, Alîis, 
is an infringement of the Dann mechanism. It is to be noticed that 
ail the several parts eonstituting thèse dogs a:;e old. The idea of 
holding logs or a cant, while in the process of sawing, by means of 
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hooks or teeth fastened to bars and projected forward into the log or 
cant, was net new when Dann invented his device. It may, I think, 
be truthiully stated that the prior state of the art was such that the 
field of invention was circumscribed, and therefore the invention of 
a ncw patentée must necessarily be confined strictly to the description 
of article as set forth in his spécifications and claims. 

The mechanism of the Dann device, and that of the dog made by 
AUis under the Beckwith patent, are in some respects quite similar, 
but in other material parts are dissimilar. In the Beckwith or Allis 
dog the teeth are curved in the form of hooks. In the Dann device 
the teeth hâve the form of chisels, and are so peculiarly arranged with 
référence to tbeir connection with the bars, that they pass each other 
or interlock in entering and taking hold of the log or cant. The 
hooks in the two devices move upon différent angles, and the manner 
in which'they are fastened to their différent attachments is dissim- 
ilar. The shape of the hooks in the Dann device, and their move- 
meiit under pressure of the lever, is evidfently a vital feature of his 
invention. While in a certain senso the hooks in the AUis dog may 
pass each other as they are projected into the log or cant, they do 
not pass each other, or exhibit the élément of interlooking, as do the 
chisel teeth in the Dann dog. 

- While the position was taken on the argument that the defendant's 
dog is an infringement of the second claim of Dànn's second réissue, 
the court did not understand this to be urged with muoh confidence. 
And it seems to me very clear that the AUis dog is not an infringe- 
ment of that claim. The stress of the case really lies in the first 
claim of that reissue; and in view of the faot that in the prior state 
of the art Dann and claimants under him must belimited to the spé- 
cifie device for which he obtained a patent, and as there a,re peculiar 
aiid marked variations in- the construction of the two dogs in ques- 
tion, I am constrained to think that upon the question of infringe- 
ment the complainant bas failedi to establish his case. But, apart 
fïom the ques.tion of infringement, the court is of the opinion that the 
lirst claim of Dann's second reissue is void, as showing an unauthor- 
ized expansion of the first claim in, his original patent and first re- 
issue. In both the original and first reisaue the first claim is: "Thp 
bars, B, B, provided with interlooking knives; i, d, and operating sub^ 
stantially in the manner and for the purposes herein set forth. " Thus 
it will be notieed that the invention hère claimed consists àî.the bars 
provided with interlooking knives and operating as deseribéd. The 
bars des;;ribed in the spécifications, and the knives so adjusted that 
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when they enter the wood they will lock together, are the éléments 
hère claimed. 

Now, in the first claim of the second reissue, no référence is made 
to bars. The word "interlocking" is dropped from the claim, and its 
language is: "In a saw-mill dog, the combination of knives, d, d, ar- 
rangea to move past each other in opposite directions and engage 
with the log, substantially in the manner set forth." Hère the claim 
is made to cover a combination, of the knives, that combination being 
arranged so that the knives will move past each other in opposite di- 
rections, and engage with the log. Thus it seems to me apparent 
that in the first claim of the original patent and the first reissue, 
when considered in connection with the spécifications, the means are 
pointed ont by which the interlocking : knives are made operative, 
namely, by means of their connection with bars which are connected 
with the box or case in the manner set forth in the spécifications. 
But in the first claim of the second reissue bars are dispensed with. 
What the patentée there claims is merely a combination of kaives 
arranged to move past each other in opposite directions. And thia 
ig a claim which certainly eovers more ground than the first claim in 
the original and first reissue. Under the first claim in the second 
reissue, so far as its language is concerned, any means may be em- 
ployed by which there may be such an arrangement of the combina- 
tion of knives as will enable them to move past each otlier and en- 
gage with the log. It is true, at the end of this claim there are the 
words "substantially in the manner set forth," but I do not think 
thèse words are équivalent to the words "by- the ineans set forth." 
The meaningof the claim, as I understand its true construction, is that 
the combination of knives shall be so arranged as to enable the knives 
to move past each other and engagé with the log in the manner set 
forth; that is, that they shall pass each other and engage, etc., in 
the manner set forth, 

It is not necessary under this claim, as it is under the first claim 
in the original and first reissue, that the combination of knives shall 
be arranged, in connection with the bars described, to move past each 
other in their opération. Any means under this claim, as I hâve 
before stated, for aught that appears in the claim, may be employed 
in moving the combination of knives so that they shall pass each 
other, orj as stated in the spécifications, "enter the log and lock 
together." And I hâve a strong conviction that this claim was put 
in this form, not for the mère purpose of avoiding any ambiguity 
arising from the term "interlocking," which was used in the first 
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claim of the original patent and first reissùe, but to broaden if pos- 
sible the seope of Dann's invention, and make it cover more than his 
original patent was intended to cover. It will not be forgotten that 
the language of the first claim in the first reissue is the same as that- 
of the same claim in the original patent. The original patent was 
granted in January, 1873, and it was not until November 9, 1875, 
that the second reissue was obtained; and then the language of the 
first claim was ohanged, and thoreby I think the scope of the patent 
was extended to an unauthorized degree, within the latest rulings of 
the suprême court upon the question. In the second claim the bars 
are claimed as part of the combination, and their omission from 
the first claim, and the statement there made, embracing generally 
and broadly a combination of the knives arranged to move past each 
other and engage with the log in the manner set forth, I think iudi- 
cate a purpose by sweeping terms to make any improvements in the 
structure of saw-mill dogs, oocurring after the issue of the original 
patent, subservient to this second reissue, and this the suprême court 
bas decisively held cannot be done. 

I am of the opinion, therefore, that the first claim of the second 
reissue, upon which this suit is based, ia void, and the bill ffill be 
dismissed. 



Allis V. BucKSTAPF aud others. 
(Circuit Court, E. D. Wisconsin. October Term, 1882.) 

1. Patents— PiBADiNO Pkior Use — Nambs of Witnj;s9bs. 

Only the names of those who hâve inyented or used the machiné or improve- 
mcnt alleged to anticipate a patent, and not of those who are to testify touch- 
ing its invention or use, are required to be set forth in an,answer makingsuch 
a défense. 

2. Samb— Same— Tebtimont. 

Where an original answer contains no allégation of prier use, but an amehded 
answer does, testimony to establish such prior use, taken before filing the 
ainended answer, under objection of counsel, who afterwarda fully crosa-exani- 
ines the witnessea and ofEers rebutting testimony, may,*in the discrétion of 
the court, be allowed to stand. 

3. Same — Anïicipating Devicb.' 

In order to defeat a patent on the ground of prior use of the patented inven- 
tion, it must appear that the anticipating device was embodied in distinct foim, 
and was so far perfected as. to hâve been capable of practical use. 

4. SaMB— BVIDENCK AS TO iNFRINGKMKNT — DeNIAL IN ANSWBK 

To allow testimony o'tt the part 'of the défense, to shovtr that the machiiie 
u'seddocs not. iafringe the patent of complaiaant, the answer sUuuld deny sucli 
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infringement speciflcally ; but if, by stipulation flled by counsel before talcîng 
testimony, it is agreed that défendant may put in testimony to show that there 
was no infringement, the court will not entertain an objection to such testi- 
mony. 

5. Same — Infringement— Injunction. 

Patent No. 233,409, known as the "Gowen dog," as învented and described 
in the spécification, does not infringe patent No. 122,215, but with the addition 
made and used therewith by défendants, may do so, and they must be enjoined 
from its funlier use. 

6. Same— Patent No. 122,215 Valid. 

Patent No. 122,215 is valid, and was not anticipated by patents No. 20,660, 
No. 64,177, No. 62,904, No. 99,486, or No. 134,653, nor by'the devices iinownas 
the " Morse dog " and the " Muzzy dog. " 

In Equity. 

W. O. lîainey, for complainant. 

G. W. Felker and Finch é Barber, for défendants. 

DrÉR, D. J. This is one of a séries of twelve cases, heard togetherj 
in which the several défendants are charged with the infringement of 
letters patent No. 122,215, granted December 26, 1871, to Nelson F. 
Beckwith, for an improvement in head-blocks, of which the complain- 
ant is assignée, and the several bills contain the usual prayer for an 
injunction and account. Contest is made on the question of in- 
fringement, and among other défenses set up in the original answers 
it is alleged that Beckwith was not the original inventor of the 
alleged improvement, but that the same was described and repre- 
sented in a patent. No. 20,660, issued to J. Comly Post, June 22, 
1858, for an improved method for clamping and laterally feeding the 
log in saw-mills; also in a patent. No, 5é,177, issued May 15, 1866, 
to G. W. Eodebaugh, for head-blocks for saw-mills ; also in a patent. 
No. 52,904, issued February 27, 1866, to B. H. Stearns, for head- 
blocks for saw-mills; and also, in a patent. No. 99,486, issued Feb- 
ruary 1, 1870, to Selden and Briggs, for an improvement in head- 
blocks. 

It is further alleged in the original answers that the Beckwith 
invention was, before a patent was issued therefor, invented by and 
known to John F. Morse, of the city of Oshkosh, Wisoonsin, and 
was also known to John S. Everett and Charles C. Avery, of the 
same place; further, that before Beckwith made application for a 
patent, or reduced bis alleged invention to practice, or put it into 
practical use, or had any knowledge thereof, the said invention "was 
known to, and had been used in public by, the following-named per- 
Bons at the places following, to-wit : By the firm of James Jenkins & 
Co., at the city of Oiihkosh, Wisconsin; by, John F. Morse, of the 
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city of Oshkosh, Wisconsin; by Lawrence McYicar, at Manistee, 
Michigan." 

There is a further allégation in the original answers that tbe in- 
vention described in the Beckwith patent was known to, and had been 
previously combined by, one Pond, of Eau Claire, "Wisconsin, and 
John F. Morse, of Oshkosh, in the same state; that each of thèse par- 
ties, at the time Beckwith obtained hié patent, was using diligence in 
perfecting bis said invention, and that Beckwith surreptitiously and 
unjustly obtained the patent upon which this suit is based. 

In the amended answers it is alleged that the same device or com- 
bination described and claimed as new in the Beckwith patent, or 
substantial and material parts thereof, were, before the alleged inven- 
tion thereof by Beckwith, "invented by H. D. Dann, who lately re- 
sided in the city of Oshkosh, but who * » * bas moved to Wau- 
pun, Wisconsin, and now résides there, in the year 1866; and by 
Franklin B.Muzzy, who résides in the city of Bangor, state of Maine, 
in the year 1860, and that said mill-dog or head-block, snbstanlially 
as described in said patent, * * * ^as usedby the firm of Rud- 
dock & Co., in the years 1869 and 1870, at the village of Winneconue, 
Winnebago county, Wisconsin, which said firm, during said years, 
was composed of one Euddock, E. E. Wellington, and one Parmeter, 
in the year 18^9, and of said Ruddcck, Parmeter, Wellington, and 
one Jones in the year 1870;" and the respective places of résidence of 
said parties are stated. 

In the spécifications forming part of the Beckwith pa!:ent the pat- 
entée says : 

'* The principal dilBculties enconntered in sawing logs into boaiJs are as 
follows: First. When a log luis been retlaced to such tliickness that only suffl- 
cient material remains for one or two boards, it is almost impossible to hold 
it upright upon its edge against the standards upon the carriage during the 
opération of sawing. The Hability of the log to thus turn and slip upon the 
head-blocks is greatly aggravated if its lower edge, next to the standard, is 
waney or rounded oS from any cause. For this reasou it is custoinary in ail 
saw-mills to leave the last eut in the form of a thick plank, affiDiding suffi- 
cient bearing surface to prevent its turning upon the head-block. Twothick- 
nesses of lumber are therefore sawed from the same log or cant. Seoondly. 
The standards employed for saw-mi!l cavriages are usually so conatructed to 
hold the log that when the latter is to be sawed entirely into narrow boards 
of the same thickness the last two or three are liable to bend during the 
opération of sawing, varying the thickness of each more or less, and producing 
thereby iinperfect boards. 
v.l3,no.l4— 56 
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"My inyention has for its object to overeome thèse difficuUies ; and to tliis 
end it consista in constructing the standards with wide-bearing faces for the 
logs, and in providing each with a central vertical slot or mortise, through which 
a séries of hoolcs are projected to grasp the log or cant. The lower hoob: is 
curved upward, to catch into the lower edge of the log next the standard, and 
the upper hooks are curved downward, to catch into the face of the log. Tlie 
lower hook, and the séries of upper hooks, therefore, move in opposite direc- 
tions to grasp the log between them, and prevent it from slippiug. The 
hooks are operated simultaneously by a lever from the back of the standard, 
and by a suitable System of Connecting bars. * * * Br this arrangement 
the upper hook holds the log securely in contact with the lower houk, while 
the latter holds it flrmly against the standard, and prevents it from slipping 
unti] the last board is sawed. By constructing the standards with a wide face, 
and in arranging the hook to project through a central slot, a broad bearing 
is forraed for the log upon each side of the hooks, so that when the log is 
reduced to the thickness of two or three boards the latter are held securely 
against bending while being sawed." 

In connection with accompanying drawinga, the spécifications pro- 
ceed to state in détail the construction and arrangement of the vari- 
ons parts of the device, and the patentée then daims as new : 

"(1) In combination with tlie standards for saw-mill çarriages, the hooks, C, 
D, adapted to be simultaneously projected in opposite directions through the 
central vertical slot in the face of said standard, substantially as described, for 
the purpose specitied. (2) The combination of the hook, C, and Connecting 
bars, r, I, with the operafcing lever and the hook, D, substantially as described, 
for the purpose specifled." 

Thefe is a further and third elaim, which, however, it is unneçes- 
sary to refer to. 

In the case of Allis v. Stowell, (unreported,)* this court held the Beck- 
with patent valid, and not anticipated by either thé Poat patent, the 
Eodebaugh patent, the Stearns patent, or the Everett and Avery pa- 
tent. Further considération of those patents and the inventions' 
they cover has eonfirmed the conclusion expreased in Allis v. Stowell 
with référence thereto, and I must hold that they do not invalidate 
the Beckwith patent. That patent must also be held unaffected by 
the Selden dog, a patent for which was granted to Seldeh & Brigga, 
but which, on a rehearing in Allis v. Stowell, was held to be invalid 
for the reason that the dog therein described was anticipated by what 
is known as the Duvall device. Both the Stearns and the Selden 
dogsexhibit only a séries of hooks working downward, while the Beck- 
with dog, as patented, conaists not only of hooks môving downward, 
but of an upward-working hook, the entire séries being operated 

*See 9 FED. Eef. 304. 
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by a single movement of one lever, which is connected with the hooks 
by means of suitable Connecting bars. None of the devices referred 
to, including those covered by the Post patent and the Eodebaugh 
patent, hâve the mode of opération of the Beckwith dog, nor are they 
likô it in combination. The Everett and Avery invention consista of 
dog-blades attached to a horizontal dog-head and shaft, which hâve 
a rotating motion communicated by a lever or crank, and are forced 
forward by the incline of the face of a journal box contiguous to the 
dog-head. The principle upon which this device works is that of the 
screw; and it is sounlike the Beckwith dog in construction and opér- 
ation that the court had little doubt in deciding Allis v. Stowell, and 
has no doubt now, that the Beckwith device was patentable, notwith- 
standing the earlier patent of Everett and Avery. 

I hâve come to the same conclusion with référence to the Muzzy 
dog, a model or spécimen of which is in évidence. This is a device 
for dogging shingle bolts, and is constructed to be used horizontally. 
In opération, the boit is held between two iron jaws, which are moved 
by a lever. As described by one of the witnesses, "there is a clamp 
composedof two jaws, having shanks which are connected, and which 
are operated simultaneously by one lever." The jaws are so con- 
nected to the frame that they project a uniform distance beyond the 
face of the frame, and cannot be drawn back beyond the face of 
the frame or knee. They do not move outward and downward, 
or outward and upward, but move directly towards each other, 
in a right Une, parallel with the face of the frame. They are evi- 
dently designed to hold a block by engaging in the ends of the block, 
as is the case in shingle machines, and I am unable to see how it 
could be successfully used in holding logs or cants while being sawed, 
without a radical change of construction. Gertainly, in its présent 
construction and évident mode of opération, it is whoUy dissimilar 
to the Beckwith device, the only trace of similarity being in the f act 
that in both devices the dogs are operated by the movement of one 
lever. Otherwise I see nothing in the Muzzy device to suggest the 
construction or mode of opération of the Beckwith dog. 

It is very earnestly insisted,, on the part of the défense, that the 
Beckwith patent was anticipated by a device for dogging logs alleged 
to hâve been made by John F. Morse, of Oshkosh, in 1868, and to 
hâve been used in Euddock & Co.'s mill, at Winneconne, Wisçonsin, 
in 1869. The considération of this défense has involved a very care- 
ful examination of a large mass ofiestimony, which I shall not hère 
attempt to refer to in^ détail. Objections were seasonably made by 
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counsel for complainant, to ail this testimony, on the ground that thi 
défense of prior use, at Euddock & Co.'s mill, or elsewhere, was not 
suffieiently stated in the answers or amended answers, and also be- 
cause the answers contained no notice that the several witnesseEf 
sworn on the question of the existence and usé of the Morse dog 
would be examined. I think thèse objections should be overruled. 
The allégation of the original answers is that the Beckwith invention 
"was known to, and had been used in public by, the following-named per- 
sans, at. the places follotcing, to-ivit: — By the firm of James Jenkins & 
Co., at the city of Oshkosh, Wisconsin; by John P. Morse, of the city 
of Oshkosh, Wisconsin; by Lawrence McVicar, at Manistee, Miohi- 
gan." It is very évident that the use of the word "of," after the name 
John F. Morse, was a clérical mistake of the pleader; and that, as 
was stated by counsel on the argumeat, he intended to allège that 
the invention was used by John F. Morse at the city of Oshkosh. 
Thisis quite apparent when the whole allégation is considered, and ail 
its words are taken in proper connection. Then the amended answers 
allège that the mill-dog, substantially as described in the Beckwith 
patent, was used by the firta of Euddock & Co. in the years 1869 and 
1870, at Winneconne. Thèse allégations are sufficient to let in proof 
of prior use at Oshkosh and' Winneconne by the parties named, within 
the requirements of section 4920 of the Eevised Statutes. 

Thëre are reported cases to the effect that the names of the wit- 
nesses by whom it is expected to prove the alleged prior use should 
be stated in the answer. Sueh is the intimation, if not the positive 
ruling, in Kichardson v. Lockwood, 6 Fisher, 454. But ail cases in 
which it has been so held are overruled by Roemerv. Simon, 95 U. S. 
219, and Planing Machine Co. v. Knth, 101 U. S. 479, wherein it is 
held that only the names of those who had invented or used the 
anticipating machine or improvement, and not of those. who are to 
testify touching its invention or use, are required to be set forth. 

A large partof the testimony tending to show the use of the Morse 
dog at Euddock & Co.'s mill was taken before the amended answers 
alleging such use were filed, and it is insisted in behalf of complain- 
ants that this testimony should be disregarded, because there was no 
allégation of such prior use in the original answers. It was held in 
Ruherts v. BucJc, 6 Fisher, 325, that whére évidence of anticipations 
Hot set up in the answer had been taken, and a motion was after- 
wards made to amend the answer, an amendment would not make 
that évidence admissible which was taken under objection before the 
amendment. After ail, I suppose it to be diseretionary with the court 



ALLIS V. BUCKSTAFF. 885 

in such a case, especially after the objecting party bas fully cross-ex- 
ammed the witneBses and taken rebutting proofs, eitber to let the 
.testimony stand in the case, or to strike it eut and permit the défense 
to take the testimony anew under the amended answer. So far as 
the State of the case in Roberts v. Buck is disclosed, in the opinion 
<jf the court there is ground for the inference that the objecting 
party etood on bis objection and elected not to cross-examine the 
wituesses or to otfer rebutting proofs. In the case at bar, objection 
was made to the examination of the witnesses, but there was full 
cross-examination, and proofs in rebuttal of that particular évidence 
were olïered, and I think it is a proper exercise of discrétion to let the 
testimony, which is objected to as irregulariy taken, stand in the case. 

Upon a careful considération of ail the évidence bearing on the 
question, I am convinced that Morse made a saw-mill dog in 1868 
■with upward and downward working teeth which could be simultane- 
ously operated by tiie moverasnt of one lever. ' I am further satisfiéd 
that Morse & Co., in 1809, pat the dog in Ruddock & Co.'s mill, and 
that it was there used, but only for a very limited time, as originally 
constructed. The device itself is not produced, but a mode! made 
by Morse since the commencement of thèse suits, and said to be sim- 
ilar to the dog put in Ruddock & Co.'s mill, is in évidence. 

Some of the witnesses, who testify to the use of a dog made by 
Morse with upward and downward working teeth in Ruddock & Co.'s 
mill in 1869, also swcai- that a dog of precisely the same construction 
was used in McArthur & Trask's mill, and in Lake's mill, in Winne- 
conne, at -some time subséquent to its use in Ruddock & Co.'s mill. 
But r think it is very clearly shott'a that thèse witnesses are mistaken 
by the testimony of Paige, who was Morse's partner, and of McAr- 
thur, who was one of the owriers of the McArthur & Trask milL The 
testimony of thèse twq witnesses satisfactbrily establishes the fact 
that the dogs used in Lake's mill, ànd McArthur & Trask's mill, 
furnished by Morse & Go., had only downward- workiûg teeth; and' 
upon the whole évidence the concliisidii is îairly deducible thàt the 
only dog made by Mor^e & Co. ^vith 'teeth t?orking both ways, which 
thBy evcr attempted to put in prâctical use, was that which was 
placediu' Ruddock & Co.'s mill in 1869. 

Admitting that Morse Was in advaiiee of Beckwith in this Une of 
invention, there is reason for grave doubt whether the Morse dog can 
be held to hâve anticipated the Beckwith dog, so différent are they in 
mechanicai construuuou. This doubt is fairly sustainable upon the 
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testimony of défendants' experts. Wilcox, one of the experts, testi- 
fies in his direct examination as foUows : 

"Question. I wish you would state whafc in your judgment there is in the 
speciflcations and clainas contained in that patent (the Beckwith) that was nevv 
at the time it bears date, if there is anything that was new ? Answer. Theie 
was new, aa I understand the state of the art at that time, the application of 
the lever, Connecting rods, and links with a séries of hooked dogs pivoted to 
a boit and operated by a single action of the lever. * * * 

"Q. Now, Mr. Wilcox, please examine Exhibit No. 1, (the Morse dog,) and sup- 
pose that a dog manufactured upon the same principle as Exhibit No. 1 were in 
use at the time the Beckwith patent was made, what combination or principle 
would there be new in the Beckwith dog? A. There would be new precisely 
what I stated before: the simultaneous moveraent of a pivoted hook, being 
acted upon by a lever and Connecting rods and links. , 

"Ç. Well, what différence is there in principle between that movement or 
power and the eceentric in the model No. 1 ? A. One is an eccentric balance 
and the other is a lever balance, so far as the action of the lever is concerned. 
So far as the dog is concerned, one is a dog operating in rotary action, and the 
other is a dog operating in an inclined plane, — the direct action without any 
rotation. 

"Ç. In the practical use or working of the dog, what diflference, if any, 
would there be? A. One would insert the knives or dogs in a direct Une fol- 
lowing the Une of the slots hère, and on entering the log or cant would con- 
tinue on that same incline until it would pass its f ull force or extent that the 
dogs are moved into the log; while the other would strike the log at a certain 
angle from the pivot from which it worked, and then continue in a curved 
Une into the l0}4. * * * 

"Ç. After an examination of model called Exhibit No. 1, and an examination 
of the Beckwith dog, are there any results that would be accoinplished by the 
Beckwith dog that might not be accomplished by the Morse dog, or a proper 
construction of the Morse dog, upon the principle upon which it is made? A. 
There is none. 

"Q. Then if the Morse dog was in use, or its principle was known,at the 
time of the construction or patent of the Beckwith dog, there would be no 
différence in principle, but the différence would be merely failure of mechan- 
ical construction, as I understand you t A. l think there i» no différence in 
the principle or the object sought in the two; the methods taken to accomplisli 
that object are entirely différent, using entirely différent mechanical power." 

On croBS-examination this witness further testified : 
"Question. Then your opinion, even adraitting the prier existence of a dog like 
the model, Exhibit No. 1, (the Morse,) is that there would hâve been invention in 
constructing a dog like the one shown in the Beckwith patent, would there not ? 
Answer. There would hâve been invention in the methods taken to accomplish ifc 
—the application of mechanical appliances in différent form ; and it further takes 
up an old existing dog known as the spoon dog, and pivots it to a boit, and 
opérâtes it with a lever and Connecting rods in place of the chisels. 
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"Q. Xow, will you tell us whether, in your opinion, it would net be an ex- 
ercise of invention to take the single spoon hook and duplicate it, and con- 
nect them together by means of Connecting rods, so that, by the opération of 
one lever, the hooks may be made to work in opposite directions simultane- 
ously? ^. Clearly it would. 

" Q. Even if there was a dog in existence and in use like the one called the 
Morse dog? A. Certainly." 

The.witness Gowen. anofc^er of défendants' experts, testifled ae 
follows : 

" Qtiestion. Sta^e what, if any, principle would be new in the Beckwith pat- 
ent, provided the Morse dog was in use as shown by the model.Exhibit No. 1. 
when the Beckwith patent was patented? Ansioer. ïhere would be no new 
principle in volved; simply différence in mechanical construction. * * * 

" Q. Now State if the object and purpose of operating dogs in différent 
directions was not in principle as well set forth in the Morse design as it 
is in the Beckwith dog, as appears from the model marked Exhibit TSo. 5, and 
from the claims and spécifications in the patent. A. The mechanical con- 
struction and movements of the dog would be entirely différent; while thèse 
dogs would move in an oblique Une across the face of the jack-head, the dogs 
entering the cant or log would travel in a parallel Une of the slot in which thèse 
bars travel. 

" Q. You misapprehend my question. I asked you if the principle of oper- 
ating dogs in opposite directions isn't as well shown forth in the Morse 
design as it is in the Beckwith design? A. So far as the lever is concerned, 
yes. 

" Q. Well, is the principle as well shown forth in the Morse design as it 
is in the Beckwith design? A. Well, the principle of Connecting thèse hooks, 
as represented in tins dog, Exhibit No. 5, (the Beckwith,) is that the links hère 
connected by a pivot, either side the pivot, with the lever, forms the direct 
leverage, of course increasing the direct leverage as you move tho lever up 
and down. 

" Q. What mechanical term do you apply to the power used in the Beckwith 
dog? A. Sôme would call it a toggle-joint, and I hâve always called it a 
pivot-lever connected by links. If I could be allowed to answer that question 
hei-e I would state that that principle is an old one. 

!!: « «« iH m * * tf 

" Q. In your judgment, then, is there any différence between the Morst 
design, as shown by Exhibit No. 1, and the design contained in the Beckwith 
patent, but mère mechanical construction ? A. Not in the object or resuit. 
No, sir. 

" Q. In your judgment, if the Morse dog was in use, or its design was known, 
at the tiine of the construction of the Beckwith dog, would there be anything 
new in principle in the construction of the Beckwith dog? A. There would 
not." 
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On cross-examination the -witness further testified: 

"Question. In your opinion, wonld there not be invention in taking the single 
spoon hO(>k-dog and duplicating it, so as to work two or more of tlieiu down 
by the stroke of one lever, and having them connected together? Answer. It 
would be a new mechanical construction, — combination of old parts. 

"Ç. And it would require invention to so combine them, would it not? A. 
To a certain extejit, yes. 

"Q. Now, leaving ont the question of principle, would it not take invention 
to niake this new combination, conceding ail the éléments that enter into the 
combination, to be old, as show n in tlie Beckwith patent?. A. It would be 
new mechanical combination or construction, and of itself would be an inven- 
tion. 

"Q. Now, assuming tnat there was a dog in existence, and in public use, simi- 
lar to the dog shown by the Morse model, Exhibit No. 1, when tlie lîeckw itli 
patent was granted, would it not take invention, in your opinion, to have con- 
structed the Beckwith patent and dog? A. To a certain extent, yes ; in form- 
ing the form and making the connections there, it is meclianieal construction 
or invention. 

"Q. Now, while the results attained may be the same, isn't the manuer of 
attaining tliese results, in your opinion, such as would require invention ? A. 
I think invention of the connections there would be good. 

"Q. You are speaking of the Beckwith invention? A. Yes. I am speak- 
ing of that ; it iS constructing a patent. I think the claims are good. 

"Q. Bven conceding the Morse dog to have been in prior use? A. Yes; 
they are constructod différent, but theobject sought is the same; the object is 
to hold the log firmly against the jack-head." 

The testimony of thèse witnesses lias been thus quoted from at some 
lei]gth, to show that, even admitting the Morse dog to have been a 
successfuUy-working device, and to have been in public use prior to 
the Beckwith patent, it is by no means clear that the Beckwith dog 
was not patentable. Although two devices, which consist of a com- 
bination of old parts, may attain in their opération substantially the 
same results, yet the mechanical construction of the two may be so 
différent and may be so far novel that each may be patentable. What- 
evor the conclusion may be upon this point with référence to the Morse 
and the Beckwith devices, I am of the opinion, after a very careful 
considération of ail the évidence, that the Morse dog, having teeth 
■working both ways, and which was put in Euddock & Co.'s mill in 
1869, was a failure, and was so incapable of practical and successful 
use that it must be regardedas an abandoned experiment. It seems 
to me that this is clearly shown by the testimony of the witnesses, 
who testify to its existence and attempted use. The testimony is so 
voluminous that I shall not attempt to review or analyze it. 
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Witnesses for the défendants, who were employed in the rnills in 
Winneconne in 1869, tesiify that as the Morse dog was constructed, 
the upward-moving hooks crowded the log off, and that this waa a 
serious objection to the utility of the device. Morse, the inventor, 
himself says that complaint was made that the dog was not satis- 
f actory ; that, in opération, it crowded the log off on account of the 
pitch at which the teeth advanced from the face of the knee. When 
asked how the difficulty was obviated, Morse answered : 

" ]>y taking ofE sorae o£ the under dogs. 

"Question. Didn'fc they push it (the caiit) ofE? Ansimr. The less you had 
of them the less it would lift the cant, and the top dogs penetiated the best. 

"Ç. Didyou succeed in avoiding that difficulty? 4. No, sir. 

"Ç. It always pushel it off? A. 1 don't think it has ever been a suceess. 

"Ç. You never sueceeded? A, No, sir; the dogs that corne out on a slant- 
ing Une don't do it, and none hâve ever been made that would do it." 

Paige, Morse's partner, testifies : 

"ïhere was some complaint of their crowding away the cant or log from 
the jack-liead. 

"Question. Didn't work satisfaétorily? Answer. Not entirely. 

"Ç. Is that a serious objection? 4. Well, yes ; yes, sir. 

"Q. And you didn'tovercomeit in the Morse dog? A. Well, we didn't try to 
very much. 

"Ç. Give it upV A. It chanced to be just at that time there was no very 
large amount of sale of anything but a cheap nature of machinery, and the 
old-fashioned dog that was driven iiito a log seemed to answer the purpose for 
most everybody. 

"Q. And af ter making thèse experiments you gave up manufaeturing dogs 
of that kind? A. Well, we manufactured a number of dogs, I think those of 
the down movement, — I won't say how many, — and we sold our head-blocks 
without any dog. 

"Q. Then the experiment of having dogs work both ways proved abortive, 
did it? A. Well, pretty nearly so. 

"Q. Didn't it to such an extent that you quit making them ? A. Yes ; we quit 
making them with the double movement. 

"Q. Because it didn't prove successful ? A. Wediscovered that the upward 
movement tended to carry oiï the log, and the downward movement didn't. " 

The same witness further testified that the reason why he knows 
that the teeth in the dog sold to Ruddock & Co. moved both ways is 
that they did not work, and that Morse & Co. did not get their 
pay for the dog, and discontihued the manufacture of dogs with 
double sets of teeth. 

Further testimony of this witness, by question and answer, is as 
follows : 
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" Question. Did John Morse know th^t that set sent to Ruddoek & Co. was 
a failurey Answer. Well, I don't think he hardly called them a failure; I 
don't think that he did, because he contended there was no necessity of an up 
dog. * * * Dui-ing ail the time he and I were in company he elaimed 
that, but was willing to try an up-and-dpwn dog. 

"Q. Just as an experiment? A. Yes, sir. 

" Q. And after he made that trial and failed he didn't try auy more, did he? 
A. "Well, I don't recollect that he did. 

" Q. You never heard of any more being made, did you, while you were 
with him? A. No; I don't think that we ever made only that one set with 
both movements; that is my recollectioh." 

Other testimony in the case is to the effect that this dog, as it was 
constructed by Morse, was used in Euddock & Co.'s mill but a very 
short time ; that in order to continue its use the upward-moving teeth 
were taken off, and that thereafter, and until it was taken out entirely 
to give place to the Dann dog, it was used with only the downward- 
working teeth; and when ail the testimony on the subject is consid- 
ered, in connection with the facts that the only set of dogs with teeth 
working in opposite directions that Morse sold for public use was 
that which he put into Euddock & Co.'s milli that he never attempted 
to obtain a patent, but abandoned the manufacture of dogs thus con- 
structed after the trial at Euddock & Co.'s mill, — the conclusion seems 
unavoidable that bis deviee now claimed to bave anticipated Beck- 
with was but an abortive and abandoned experiment. 

The law on this subject is well settled. In Howe v. Underwood, 1 
Fisher, 166, Judge Sprague said: 

"A machine, in order to anticipate any subséquent diseovery, must be per- 
fected ; that is, made so as to be of practical utility, and not to be merely ex- 
périmental and end in experiment. The terras 'being an experiment' and 
'ending in experiment' are used in eontradistinetion to the term ' being of 
practical utility.' Until of praotical utility the public attention is not called 
to the invention. It does not give to the public that which the publie lays 
hold of as bénéficiai. If it is an experiment only, and ends in experiment, 
and is laid aside as unsuccessful, however far it may hâve been advaueed, 
liowever many ideas may hâve beeu combined in it, which, subsequently takeu 
up, might, when perfeeted, make a good machine, still, not being perfected, it 
has not come before the puWic as a useful thing, and is therefore entirely 
inoperative as aiîecting the rights of those coming afterwards. This is im- 
portant to be understood, because the idea has been carried ail along tliat if 
a prior inventor has gone to a certain extent, although he falls short of uiak- 
ing a complète machine practically useful, those who come after him hâve no 
right to secure to themselves the advantage of their invention. That is not 
the law." 
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In Coffin V. Ogden, 18 Wall. 120, Mr. Justice Swâyne, in delivering 
the opinion of the court, said : 

" The invention or discovery relied upon as a défense must hâve been com 
plete, and capable of producing the resuit sought to be aceomplished, and this 
must be shown by the défendant. The burden of proof resta upon him, and 
every reasonable dotibt should be resolved against him." 

Among the many other cases which support the proposition that 
in order to def eat a patent on the ground of prior use of the patented 
invention it must appear that the anticipating devico was embodied 
in distinct form, and was so far perfected as to hâve been capable of 
practical use, it is sufficient to cite Union Sugar Befinery v. Matthies- 
sen, 2 Fisher, 625 ; Sayles v. C. é N. W. R. Co. 3 Biss. 52 ; Wash- 
burii é Moen Manuf'g Co. v. Haish, 4 Fbd. Ebp. 904. 

Applying to the facts of this case as they bear on the question un- 
der considération the rule of law laid down in the authorities referred 
to, there can, I think, be little doubt that the Beckwith patent stands 
unaiïected by the deviee made by Morse in 1868. It is not an answer 
to what has been remarked of the Morse dog to say that the Beck- 
with deviee was also a failure. The proofa in the case do not show 
such to be the fact. It was used six years in Webster's mill in Omro. 
Beckwith obtained a patent. The presumptions of the law are in 
favor of the patent, and of the novelty and utility of bis invention. 
Geiar v. Goetinger, 1 Bann. & Ard. 555 ; Ricketson v. Lockwood, 6 
Fisher, 455. 

On the argument, it was claimed, by counsel for the complainant, 
that the défendants had no right to show, if they could, that they weré 
not infringing the Beckwith patent. This was claimed on the ground 
that infringement is not denied in the answer. There may be some 
doubt whether the answers put in issue, in proper form, the question 
of infringement. But by a stipulation on file entered into between coun- 
sel whén the taking of testimony was begun, it was expressly agreed 
that the défendants should beatlibertyto disprove infringement if they 
could, and, in the face of this stipulation, the court wUl not entertain 
any objection to the right of the défendants to urge that they do not 
infringe. The défendants, some or ail of them, are using what is 
known as the Gowen dog, of which William Gowen is the patentée, 
under letters patent No. 233,409, issued October 19, 1880. As in- 
vented by Gowen, and as described in the spécifications forming part 
of the letters patent, this is a deviee having only downward-working 
«hisel-shaped teeth ; and, without entering upon a detailed description 
of the mechanism, it is sufficient to say that, as constructed by the 
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inventer and as described in the patent, it does not infringe the Beck- 
with dog. But the défendants, or sonae oî them, bave added to the 
Gowen dog a lower upward-moving hook, which is of the form of that 
in the Beckwith dog, and is placed substantially in the same position 
as that of the upward-working hook in the Beckwith de vice. The 
added hook in the Govi^en dog is connected with the lever by an ar- 
rangement of movable bars or joints, that are very clearly the équiv- 
alent of those employed in the Beckwith dog; so that by oue stroke 
of the lever this hook, with the upward movement and the séries of 
teeth having a downward movement, are thrown out or drawn in. 
While, therefore, the Gowen dog, as constructed by the inventer and 
as described in the patent, does not infringe the Beckwith, I am of 
the opinion that the addition of the lower upward-moving hook con- 
stitutes infringement, and that the défendants, or such of them as 
use that hook on the Gowen dog, should be restrained from so doing. 
. There was put in évidence what is known as the Dann dog, which 
is described in letters patent No. 184,653, issued January 7, 1873, 
and in two reissues, one granted September 29, 1874, numbered 
6,071, and the other granted November 9, 1875, numbered 6,733. 
Testimony has been taken on the question of priority of invention as 
between Beckwith and Dann. I think it is shown by testimony that 
is compétent, within the décision of the suprême court in the case of 
Phila. â Trenton R. Co. v. Stiinpson, 14 Pet. 448, that, as the inventer 
of a saw-mill dog, Beckwith was in advance of Dann. Upon the 
testimony of Morse I think the date of Beckwith's invention must be 
fixed as early as 1869, while Dann's invention must, in the light of 
the évidence, be held to bave been perfected in 1870. Counsel for 
complainant admits in his brief that thèse suits were brought to re- 
strftin the use of the Gowen dog, and hence that no proof was made 
of any other infringing dog in opening.complainant's case. But as 
the proofs on the part of the défendants developed tlie fact that some 
of the défendants were using the Dann dog, and as the complainant 
claims that the Dann dog infringes the Beckwith, counsel asked on 
the argument that, should the court find such infringement, a decrce 
might be entered accordingly. As the record stands, I am not sure 
that it is essential or proper for the court now to détermine whether 
the dog constructed by Dann infringes the Beckwith patent. I hâve 
given the question of infringement some considération, and am in- 
clined to the opinion that the mechanical construction of the two 
devices is so différent that the Dann dog should not be regarded as 
an infringement. My mind tends strongly to that conclusion for 
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reasons stated in the opinion heretofore rendered in Neacy v. AUis, 
ante, 874, in which case it was sought by the assignée of the Dann 
patent to hold the complainant, AUis, as assignée of the Beck- 
with patent and manufacturer of the Beckwith dog, liable as an in- 
fringer. But this question, whether the Dann dog infringes the 
Beckwith, was not argued in the cases at bar as fiilly as its impor- 
tance would seem to demand; and if it is deemed a question to be 
necessarily determined hère, I shall reserve it for f urther argument 
and considération, and in that case, as t)ie question may be deemed 
a close o!ie, and is in my judgment of great imporUnoe, X shall 
direct that it 1h> argued before the full beuch. 



Whittltîsbt and othera v. Ames and others, and two other cases. 
{Circuit Court, N. D. IlUnoi». January, 1880.) 

1. Patents for Inventions — Expérimentai Devicks. 

Evidence of similar devices, merely expérimental, will not defeat a patent, 
though prier in point of time. 
a. Samk— Not to Defeat Subséquent Patents. 

Although prior unsuccessf ul experiments in part suggested the construction 
which the patentée adopted and perfected, this fact will not defeat the patent. 

8. COMBINATIONS IN ReISSUBS— USB OF ,A PaRT. 

Although the owner of a patent had the right to claim a combination in bis 
reissue, the claim canaot be extended to the sole right to the use of a part of 
the combination. 
4. Samb — Protection of — Substitution op Parts. 

The court will go protect a patented combination as not to allow it to be 
defeated by a mère substitution of parts performiug the same fuauuuoa. 

In Equity. 

Coburn d Thacher, for complainants. 

G. L. Chapin, for défendants. 

Blodgett, D. J. Thèse are bills in equity for damages and in- 
junction for alleged infringement by the défendants in eaoh case of 
reissued letters patent No. 7,704, dated May 29, 1877, for an im- 
provement in bedstead frames, the original patent having been issued 
November 30, 1869. 

The original spécifications describe the invention in the foUowing 

terms : 

" This invention relates to a new frame for single and double bedsteads, 
which are provided with elastîc or flexible sheeta for the support of the bed- 
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diug, or with other suitable bed bottom. ïlie invention consista in tlie use 
of slotted or double-incliaed end-pieces, in wliich the ends of the fabiic are 
clamped, and in the employaient of longitudinal adjustable standards, in which 
the said end-pieces are secured. By this arrangement the faune is aecurely 
held, and can be stretched or slackeued at will." 

The claims in this patent were : 

"(1) The inclined double end-bars, c, of a bedstead frarae, arranged substan- 
tially as and for the purpose herein elaimed and described. 

"(2) The standard, B, arranged longitudinally adjustable on the side-bars of 
a bedstead frame, to permit the inclined side-bars (end-bars) to be set at a 
suitable distance apart, as set forth." 

In the reissue the owner of the patent, the Woven-wire Mattress 
Company, was allowed to restais the nature and scope of the inven- 
tion in the foUowing terms : 

" My invention relates to a new frame, which is provided with an elasticor 
flexible slieet or fabric for the support of the bedding. The frame is made of 
puoper size to be inserted witliin any ordin;iry bedstead. My invention con- 
sists in the combination of the side-bars and end-bars, with the end-bars ele- 
vated above the side-bars in such manner that the elastic fabric, stretched 
from end-bar to erid-bar, can extend the entire width of the frame over the 
side-bars, and an elastic fabric attached to the end-bars only of the frame; and 
it also consists in the combination of the side-bars and end-bars of the frame, 
eonnected together by standards or corner-irons, B. By this arrangement the 
fabric is securely held. « * * it will be observed that the purpose of this 
method of attaching the fabric to the frame is to give to the fabric its great- 
est elasticity by attaching it at its ends only, and at the same time making it 
as nearly the full size of the frame as conld be well donc, while it is substan- 
tially free from contact with the frame when used, excepting at its ends, 
where it is rigidly secured to the end-bars." 

The description of the parts and the drawings ia the same in the 
reissue as in the original patent. 

Two new claims are allowed in the reiesue, as follows : 

"(1) The combination of the side-bars and end-bars and elastic-coiled wire 
fabric, D, attached only to the end-bars, with the end-bars of the frame ele- 
vated above the side-bars, so that the fabric will be suspended above the side- 
bars from end to end of the frame. 

"(2) The combination, in a removable bed bottom or bedstead frame, of the 
side-bars, A, standards or corner-pieces, B, end-bars, C, and elastic fabric, D, 
combined and arranged substantially as and for the purposes specifled." 

The third and fourth claims are the same in the reissue as in the 
original patent. 

The défendants in thèse cases are eharged with an infringement of 
the first and second claims under the reissue. No dispute is made as 
to the complainants' title. 
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Thé défenses set up are — 

(1) That Painham was not the original and first inventer ôf the device cov- 
ered by the original patent and reissue; (2) that the two new claims allowed 
iu. tlie reissue are not sustainable under the speciflcation and drawlngs of the 
original patent, and hence the reissue is void as to those claims; (3) that 
the défendants do not infringe the Farnham patent, either original or reissue. 

It will be noticéd that the original Parnham patent only covered 
the peeuliar "inclined double end-bars," as they were arrangea and 
shown in the mechanism desoribéd, and the standards, B, — that is, 
the franle of a bed bottom or bedstead with end-bars made double 
and inclined, as there shown, and performing the functions shown,; 
and the standard, B, longitudinally adjustable.on the side-bars, as 
and for the purpose shown ; and the peeuliar characteristic of the frame 
construeted under thé original • spécifications; was that the fabric 
which was to be used therewith.was to be fastened only to the ends 
of the frame, This peculiarity is not stated in words, but it is man- 
ifested from the organizatipû of the mechanism and the relation which 
the parts bear to each other. No language describing tliis feature of 
the mechanispi is necessary. It is obvious from inspection alone 
that the intention of the inventer was to make a bed bottom in whicli 
the fabrie should be attaohéd only to the ends of the frame, so that 
the strain upon the fabric by the weight of the occupant or occupants 
of the bed would be lengthwisè of the bed, and not crosswise. 

By the reissue a claim is asserted to the combination of thèse parts 
and the elastic coiled-wire fabric: — ^that is, the inclined double end- 
bars and the adjustable standard for holding those end-bars above the 
side-bars, and the elastic coiled-wire fabric, D, so arranged that the 
fabric will be suspended above the side-bars from end to end of the 
frame ; while it is insisted on the part of the défendants that the 
claim is invalid — First, because no such combination is shown in the 
original spécification and drawing of the Farjaham patent; second, 
for want of novelty in the original device. 

As I hâve already said, it is obvious that Parnham intended that 
the "elastic or flexible sheet" for the support of the bedding "should 
be attached only to the ends of the frame." He does not state of 
what material the "elastic or flexible sheets" were to be made. He 
does not use the words "elastic coiled-wire fabric" in any part of bis 
spécification, nor any terms which would show that he meant that 
kind of fabric to be used. Any "elastic or flexible" fabric is allowed 
by the language of the spécification; but in the drawing the fabric, 
D, is shown to be made of coiled wire. It is objected that the draw- 



896 FEDBBAli BEPOBTEB. 

ing shows only a ooil, and not an interlocked connected séries of 
coils. But it must be remarked that figure 1 in the drawing is a side 
view only, while the description in tho spécification called it a 
"fabric." Clearlya single coil, or anynumber of coils not interlaced 
with eaeh other, would not be a fabric. I think there is enough in 
the drawing and spécification, wben taken together, to show that the 
inventor meant to describe by the word "fabric, D," a fabric made of 
coiled wire, and be bad the right to claim a patent on the combina- 
tion of thèse parts if the combination was new. 

This brings ua to the most seriously contested portions of this case 
under the proof. 

It is conceded that, so far as the inventor is concerned, the woven- 
wire fabric was old. He did not invent it, and does not claim to 
hâve done so. But it is insisted on the part of the oomplainants that 
by bringing it into combination with this peculiar frame Parnham was 
the first to utilize it for domestic purposes as a bed bottom, and make 
of it a bed bottom acceptable to the public, and which has gone into 
gênerai use. It appears from the proof that some time prior to 
January 1, 1969, the Woven-wire Mattress Company, of Hartford, 
Connecticut, had attempted the manufacture of bed bottoms by the 
use of a fabric made by weaving or interlocking coiled wires. 

They at first made the frames upon which the fabric warf stretehed 
of iron, and the meehanism or organization consisted of the iron 
frame, to which the fabric was in some manner fastened at the ends 
and sides, so as to make a wire mattress upon which the bedding 
should rest. This device was unauccessf ul. The mattresses so made 
were ûot acceptable, and there was no sale or demand for them. 
ALout the first of January, 1869, the company employed Mr. Charles 
E. BilliûgB, of Hartford, to make experiments in getting up a more 
satisfactory device for utilizing the woven-wire fabric as a bed bottom. 
Durjng the time he was so employed Mr. Billings was to some extent 
assisted by Mr. Henry E. Bissell, who was at that time secretary of 
the company. Mr. Billings was engaged by the company four or 
five weeks, — say until about February 6th, — and within that time he 
made four wooden bed-bottom frames, into which the woven-wire 
fabric was fastened. The gênerai plan of ail thèse Billings frames 
was that of a box of the width and length required for a bed bottom, 
into which the woven-wire fabric was fixed in the frame by various 
devices adopted for attaching it to the end-board. Some of them 
may bave been attached to the sides; but I think the balance of 
proof showa that two, at least, of thèse frames had end-boards or end- 
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pièces higher than the side-pieces, and the fabric was suspended in 
the frame by attaching it only to the end-pieces. Thèse were ail 
expérimental frames. None of them were offered for sale, and ail 
but one were dismembered during the summer of 1869. One of thèse 
frames was sold, in the summer of 1869, to a Mr. Prutting, whose 
testimony is in this record, and the frame itself is produced as an 
exhibit. It is a box frame, with the sides and ends of equal height, 
and bears évidence that the fabric was fastened at the ends and 
sides. Mr. Billings closed his experiments in the forepart of Febru- 
ary without producing a frame which was satisfactory to the com- 
pany, and soon after his diseharge Mr. John N. Farnham, to whom 
the patent in question was granted, was engaged by the company. 
His statement of the purpose of his employment is given in his own 
words, in answer to questions 10 and 11 of his déposition : 

'^Question. Who hired you? Anstver. Stiles D. Sperry. Hu said: 'We 
liave got a mattress up there that we hâve been trying to flx and make sala- 
ble. They can't make it go to suit them.' Wished me to go up aud see. I 
went up there and looked at everything there was iu the shop. He wanted 
to know if I thonght it could be made any way, or if I thought it would pay. 
I told him I presumed it might. He gave me the key to the shop, and told 
rne to go to work then and see what I could do." 

Within a few days after being set at work in the manner deseribed, 
Mr. Farnham made the patterns for the standards, B, and during the 
month of March he made a bed frame in ail respects like tha< 
deseribed in his patent. The idea of this frame, substantially as i1 
was afterwards constructed, seems to hâve been conceived by Mr 
Farnham very soon after he commenced work in the shop. Hi 
states that for the first three or four days he was engaged in weavin^ 
a fabric. Then he made the patterns for the cast-iron standards, B 
which were the same as deseribed in his patent ; and before he haù 
made the frame he explained to Mr. Sperry and Dr. Hawley, mem 
bers of the company, how he proposed to make it, and made thi 
frame in the manner explained, (interrogatories 127 to 130,) showinf. 
that his completed frame was only the mechanical embodiment of thfi 
idea he first formed. 

At the time Mr, Farnham entered the shop the four frames mad> 
by Mr. Billings were there, and he undoubtedly had the benefit oi 
whatever could be learned from what had been done by his predeces^ 
sors in the direction in which he was to apply his efforts, which was 
to make a salable frame or device on which the woven-wire fabric 
v.l3,no.l4— 57 
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could be made available for the purposes of a bed ; but 1 think it is 
abundantly established by the proof that the desired end had not 
been attained prior to his employment, What BillingB and Bissell 
may bave done may bave suggested to Farnham the device he finally 
adopted ; but this does not invalidate his patent. He seems to bave 
been the first to achieve suecesa, and that what thèse others had 
done should not defeat bis patent is shown by the foUowing author- 
ities : 

In Galloway v. Bleaden, 1 Webs, Pat. Cas. 521, the patent being 
for an improvement on the floats of paddle-wheels, Chief Justice 
Tindal says, page 529 : 

"That there had been many experimeats madfc upon the same Une, and 
almost tending, i£ not entirely, to the same resuit, ia clear f rom the testimony 
you haveheard, and that thèse were experimentsknown to various persons ; but 
if they rested in experiment only, and had not attained the object for which the 
patent was taken eut — mère experiment afterwards supposed by the parties to 
be fruitless, and abandoned becausb chcy had not brought it to a compléta 
resuit — that will not prevent a more successful competitor, who may avail 
himself, so far as his predecessors hâve gone, of their discoveries, and add the 
last link of iraprovements in bringing it to perfection. If that is the case, the 
plaintifEs are entitled to your verdict." 

In Goodyear v. Bay, 2 Wall. Jr. 283, Mr. Justice Grier says, page 
298: 

"It is usually the case when any valuable discovery is made, or any new 
machine of great utility has been invented, that the attention of the public 
has been turned to the subject previously, and that many persons hâve been 
making researches and experiments. * * * Many experiments may hâve 
been unsuccessfully tried, coming very near, yet falling short of, the desired 
resuit. They hâve produced nothing bénéficiai. The invention, when per- 
fected, may truly be said to be the culminating point of many expérimenta, 
not only of the inventer, bul by many others. He may hâve proflted indi- 
rectly by the unsuccessful experiments and failures of others, but it gives 
them no right to claim a share of the honor or the profit of the successful 
inventor." 

In Parker v. Stïies, 5 McLean, 44; see 1 Fisher, Pat. 623, Leav- 
Ut, J., says, (page 337, Fisher :) 

" Proof of the previous use of a structure bearing some resemblance in 
some respects to the improvement of the plaintiïï, and which might hâve been 
suggestive of ideas, or hâve led to experiments, resulting in the discovery 
and completion of his improvement, will not invalidate his claim under hiî 
patent." 

In Whitely v. Swayne, 1 Wall. 685; S. C. 1 Whitman, Pat. Caa 
208, Nelson, J., delivering the opinion of the suprême court, says: 
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" The plaintifE's title rests npon a patent for improvoments in a machine for 
harvesting clover and grass seed, which improvemènts, after a full and fair 
trial, resulted in unsuceessful experiments, and were finally abandoned. They 
never went into any usef ul or praetical opération, and nothing more was heard 
of them from Steadman, (the patentée,) or any other person, for a period of 
six years. * * * Olearly, if any otiier person had chosen to talie up 
the subject of the improvemènts where it was left olï by Steadman, he had a 
right thua to ent^r upon it, and, if successful, would be entitled to the merit 
of them as an c»lginal inventer." 

See, also, Union Paper Bag Co. v. Pultz é Walkley Co. 15 0. G. 
423. 

And this brings me to consider what was doue by another expéri- 
menter in the same field. 

It appears from the proof that ahoui the same time the company 
employed Mr. Farnham, and gave him the key to its shop, with 
directions to "go to work and see what he could do," a Mr. E. W. 
Eîlsworth, who seems to hâve been to some extent a successful 
inventer of other mechanical devices, was employed "to get up a 
more portable frame" than the iron one they had been using. Mr. 
Ellsworth took an unframed fabric to his house, and some time (as he 
testiiies from recollection, without data) in March he produced and 
took to the shop of the company a mattress frame which, like thosè 
of his predecessors, Billings and Farnham, was fastened only to the 
end rails. But I consider it quite clear from the proof — First, thav 
Ellsworth's frame was not produced until some time after Farnbam's; 
second, that it was not a praoticable frame, — not a portable or sala- 
ble frame, — such as wanted for the trade. 

I corne, then, to the conclusion that there is nothing in the proof, 
as to the frames made by Billings and Ellsworth, which anticipâtes 
the Farnham frame for want of novelty. He undoubtedly took up 
the experiment where Mr. Billings left off, and it may be presumed 
that he profited by what had been done up to that time. The 
problem ail were seeking to solve was to obtain a cheap, portable 
frame upon which the woven-wire fabric could be stretched, so as to 
make a comfortable bed bottom, and Farnham seems to hâve hit the 
mark at once. Billings had not attained the desired end, and what Ells- 
worth did was after Farnham. It must be remembered that ail thèse 
efforts were made in one common interest. The mattress company 
was the party for whom ail were working, and it cannot be supposed 
that this company would bave employed both Farnham and Ellsworth 
to continue experiments if Billings had attained success. 
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I will Taere remark thai one difficulty ail of them seem to bave 
encountered was in fastening tbe fabric at the end. The fabric, 
from its elasticity and strength, would seem to be well adapted to the 
piirposes for which this company was trying to utilize it ; yet the diffi- 
culty they ail met with, and the one they were ail trying to surmount, 
was to make, in the first place, a cheap, light, portable frame, and, 
in the second place, to secure thèse ends so they would be firmly 
held, and at the same time not ragged and rough, and not make an 
expensive fastening. EUsworth devised a séries of hooks interlocked 
to the wire fabric, which were, to say nothing else of them, exceed- 
ingly awkward and unsightly. Mr. Billings' efforts in tbat direction 
were certainly not successful. The fastening which he devised was 
ragged and liable to tear the clothing, if not to be uncomfortable to 
the occupants of the bed; and whatever Billings did produce that 
approximated towards success, seems to hâve been partly the sugges- 
tion of Sperry, beeause that which was nearest to success was the 
bottom, which was fastened into the frame with the hook-screws, 
which were hooked into the iron bar clamped across the webbing, and 
then fastened into the end pièces with screws on the outside, so as 
to tighten it up and give the requisite tension to the fabric. The 
difficulty ail encountered up to Farnham was to fasteu the ends 
securely and cheaply. 

If the frame produced by Mr. EUsworth had commended itself as 
better or more practical than Farnham's, it would undoubtedly hâve 
been adopted, beeause this company, having paid thèse men for the 
purpose, would undoubtedly hâve made arrangements in some man- 
ner for the control of the patent, if one was to be issued, for whatever 
device they should succeed in producing. But EUsworth not only 
came later into the field, but he failed to produce a frame which 
met the demand. Noue of the manufacturers hâve adopted the EUs- 
worth frame, so far as the proofa in this case show. 

Mention should also be made of the fact that in the first bed bottom 
made by Farnham the fabric was fastened to the side rails ; but it is clear, 
from the évidence, that the skirt or curtain which f ell from the line of ten- 
sion between the tops of the end rails downtothe side rails was intended 
only for a finish, to fiU up what would otherwise be a vacant space 
between the fabric and the side rails; it being apparent, as I hâve 
ialready said, that the idea of the Farnham device was to fasten the 
fabric into the frame, and for ail purposes of supporting the weight 
it was to bear only by the end attachment ; and the curtain for fill- 
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ing the space between the side rail and line of tension •was undoubt- 
edly soon abandoned as of no practical utility. 

Nor db I iind the principle of the Farnham frame in any of the 
devices referred to in the answers, to-wit, the Dye, Wegman, Rouil- 
lion, and Franklin patents, nor in those shown in the proof, outside 
of the références in the answer, for the purpose of showing the state 
of the art, such as the Walbridge, Boone & Bell, Payne, Schligman, 
Merriweather, and Hughes patents. The steam-boat bunk bottom 
shown in the testimony of Eobert B. Campbell, and the Dreusike and 
Dye patents, must be considered as operating to limit the claim of 
this patent to the spécial devices shown. 

The Campbell bunk bottom was made of canvas stretched from 
end rail to end rail, without outside fastenings ; and, although can- 
vass may not corne within the définition of an "elastic sheet," there 
can be no doubt that it is a "flexible sheet." 

The Dreusike bed was made of coiled ^ire fabric ; and while pro- 
vision was made for the side fastenings, I think there can be no 
doubt he intended that the strain of supporting the weight to be borne 
by the bed was to corne upon the end fastenings. 

In the light of this évidence I think that while thèse firat two 
claims in the reissued patent may be sustained for the oombination of 
the side rails, standards, end rails, and elastic coiled-wire fabric, yet 
it must be limited to the peculiar kind of side rails, standards, and 
end rails shown, or their manifest équivalents. Side rails, end rails, 
and elastic coiled-wire fabric were old; but the inclined end rail, 
made in two parts for the purpose of clamping the fabric and holding 
it suspended by means of the inclination between the points of attach- 
ments, seems, so far as the proof of thèse cases shows, to bave been 
the invention of Farnham. So, too, bis "standards" or corner pièces, 
B, are not shown to bave been antioipated by any prier user or in- 
venter. 

I think, therefore, that the owner of the Farnham patent had the 
right to claim, by the reissue, the combination of the elastic coiled- 
wire fabric with thèse parts, whether they were new or old- but he 
had not the right to claim broadly for Farnham the sole right of sus- 
pending the fabric of which the bed bottom is made from "end to end 
oî the frame," because Campbell, Dye, and Dreusike had suspended 
the flexible sheets of a bed bottom from end to end of the frame be- 
fore Farnham made bis frame. Of course the court will so far pro 
tect the combination patented as not to allow it to be' defeated by a 
mère substitution of something for one of the parts which performa 
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the same, or snbstantîally the same, function, and no other, aa tha 
part for which it is substituted. 

With thèse views as to the construction to be given to this patent, 
I will now examine the évidence as to infringement in each separate 
case, beginning with that of Ames and Frost. 

The mattress shown in the proof in this case (complainants' Ex- 
hibit 1) shows a frame with the end rails raised above the side rails, 
and held in place by corner irons or standards. Thèse standards 
perform the same function as the standards, B, in complainants' pat- 
ent. The éléments of adjustability on the side rails by means of 
slots are not shown, but the standards are made adjustable on the 
side rail by means of a set-screw. 

So, too, the recesses in the standards for holding the ends of the 
end rail are not inclined, but some inclination of the end rail is ob- 
tained by purposely, as it seems to me, making the end rail smaller 
than the recesa, so that th# tension of the fabric will tip or incline it 
suflBciently for ail practical purposes. Probably some inclination to 
the end rail is, at least in theory, désirable in this kind of bed, so 
that the fabric will swing elear from its points of attachment at the 
ends; but it occurs tome that this is not a feature to which the ordi- 
nary buyer would attach much importance. 

I conclude, therefore, that ail the substantial characteristics of the 
complainants' frame are used in the Ames and Frost frame. They 
hâve standards like Farnham's and an inclined end rail practically 
like his. Their end rail is double, although they claim the second 
pièce is only used for a finish, and is not intended to clamp and hold 
the fabric to the end rail. But I think this is a mère subterfuge. 
It is obvions that if the ends of the fabric are bent over the corner of 
the end rail, and the second pièce, or cleat, fastened to the first pièce 
of the rail over thèse bent ends, it must aid in holding the fabric to 
the frame. It makes what sailors call a "bight," and must re-enforce 
the other fastenings. I hâve no doubt, therefore, that thèse défend- 
ants must be held to infringe the reissued patent. 

In the Zimmerman and Dean frames (complainants' Bxhibit 1, 
Zimmerman, and complainants' Exhibit 1, Dean) I find the Farnham 
frame in ail its distinctive parts, standard B, double end pièces inclined, 
and, in f act, ail the parts covered by the Farnham claims, with hardly 
an effort to évade or avoid them. 

The cases will be referred to a master to take proof and report as 
to damages. 

See, also, Wooen-ioire Mattress Co. v. Whîttlesey, 8 Biss. 23. 
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Evans v. Kelly and others. 

{Circuit Court, N. D. Illinois. January, 1880.^ 

PATBasrrs fob Intbntionb— How Consthued. 

A patent claim. must be construed in the light of tbe spécifications, and 
■where the spécifications describe the entire article, parts of the description can- 
not be separately considered, to show an infringement of one of the parts. 

In Equity. 

Lawrence, Campbell é Lawrence, for complaînant. 

Charles W. Origgs, for défendants. 

Dbummond, g. J. I do not think this case is so clear as to war- 
rant the court in allowing the injunction to issue. As I understand 
the claim set forth in the plaintiff's patent, it is for a covering made 
of a particular material, being a non-eonductor of heat, in sections, 
so as to be easily put on and off any drum, pipe, steam generator, 
etc., in the vi^ay described. There is a particular description given 
of the manner in which this covering is applied around the steam- 
pipe. It is not clear that there is claimed absolutely the mère con- 
struction of a covering of a non-conducting material made in sections, 
so as to be put on and taken off the steam-pipe, druoi, etc., easily; 
but in the particular way which is described. It is not necessary for 
me to décide hère whether a claim for that in itself would be patent- 
able, because, as it seems to me, the claim which is set up hère is 
for the covering of the material, put on in the way described. This 
is the claim : 

" The shells or tiles, A, A, constructed and applied to steam-pipes, drums, 
or other heated vcssels, so as to produce a non-conducting covering, either 
with or without the eonflned air space between the said shells and the vessel 
covered thereby, substantially as and for the purpose hereinbefore set forth. " 

I admit, in order to properly construe the claim, we bave to take 
the description given in the spécifications of the subject-matter of 
the claim, and apply it to the description therein contained. Adopt- 
ing that rule hère, it seems to me we cannot sever the claim from the 
description contained in the spécifications, and that we must assume 
that it is co-extensive with that description. If it was intended to 
claim parts of that which is described in the spécifications as a whole, 
it should hâve been so stated ; but where it claims the whole as de- 
scribed, we cannot sever one part of the description from another; 
but we must take it in its totality, and apply the description to the 
claim. 
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That is the view which now occura to me in referenoe to this pat- 
ent, and it is material for this reason ; that while the patent may be 
Bustainable as described in the spécifications, and as claimed, it 
might not be if separated into its various parts; and if we construe 
the claim in that way there might be so much doubt that I do not 
think I ought to grant an injunction. Whether the patent eau be 
sustained, and whether, with a more libéral constraction, it can be 
said that there is an infringcment by the défendant of the ciaini set 
forth in the patent, is the question. 

I give thèse views now, not that they will ba absolutely binding 
upon the court when the case cornes to final hearing; but only for 
the purpose of showing that it is not so free from doubt that the 
court ought, under the circumstances, to issue an injunction. I think 
in ail cases it ought to be clear to the mind of the court before an 
injunction is issued. 



The ±5ubswell. 

{District Court, D. Maryland. October 30, 1882. 

Shipping— Stowage of Caustic Soda and Cotton Teeîî. 

It appeared that caustic soda in iroa drums is customarily carried in gênerai 
cargoes with iron cotton ties, and that such drums are strong, durable, and air- 
tight, and that breakage is int'reqiient ; and it appeared tliat on the voyage in 
question they were safely stowed and secured, but were broken in conséquence 
of violent and continuous storms. It was contended that it was négligence to 
hâve stowed the cotton ties below the caustic soda, because the injurious resuit 
of the caustic soda f alling down npon the cotton ties, if the drums should break, 
was well known. 

Held, that ander the circumslunces of this case the négligence JiaU not beon 
proved. 

In Admirai ty. 

Libel to recover damage to cotton ties alleged to bave resulted from 
improper stowage. 

Marshall <& Ficher, for libelants. 

John H. Thomas, for respondents. 

Morris, D. J. The faots as I find them are as foUows: 

The libelants, Beard & Ce, shipped in good order on the British steam-ship 
Bui-swell 21,600 bundles of iron cotton ties, ( weigliing over 500 tons,) to be car- 
ried from Liverpool to îîe w Orléans. Tlie steam-ship sailed from Liverpool on 
the thirteenth of May, 1881, and beglnning with the next day encountered on 

the voyage a succession ot storms, with almost continuous gales and heavy seas, 
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for 10 days. Her after steering wheel was carried away, her starboar J quar- 
ter boat was smaahed, the engine-house and other wood-work on deck was 
started, her rail was rolled under, large bodies of water were shipped on deck, 
and the ship rolled and labored heavily. Tbis continued from the fourteentti 
to the twentieth, after which the rough weather abated, and the ship arrived 
in tiew Orléans on June lOth, When the ship arrived in New Orléans, pro- 
test was noted iu due form by the master, and when the cargo was disciiarged 
it was f ound that about 3,000 bundles of the cotton ties were greatly damaged 
by cuming in contact with caustic soda. 

The cargo v/as a gênerai cargo of miseellaneous merchandise, and those of 
the cotton ties which were damaged were stowed in the hold under the second 
hatch. The cargo was stowed by a regular professional stevedore at Liver- 
pool, and in the eompartmeut under the second hatch 1 understood the goods 
to hâve been placed as l'ollows: A quantity of scrap iron occupied more than 
h tlf of tlie space of the hold. It was piled against the after bulk-head, the 
tap of the pilereaching to the between-deck and sloping forward. It covered 
at the bottom about two-thirds of the distance from the after towards the for- 
ward bulk-head, and a portion of the forward slope of the pile was levéled to 
form a platform to place other goods upon. The bundles of cotton ties, which 
were six or seven feet in length, were placed lengthwise with the ship on the 
bottom, between the forward end of the bottom of the pile of scrap iron and 
the forward bulk-lie:ul. Resting on the leveled part of the pile of scrap iron, 
and resting on the cotton ties, and extending up againstthe forward bulk-head, 
were placed iron boiler-tubes, about three inehes in diameter and twenty feet 
in length, forming a level platform, and on this platform boards were laid, 
making a sort of deck. On thèse boards wei"e placed the one or two tiers of 
drums of caustic soda which caused the damage. The druins were laid on 
their sides lengthwise, and the tiers extended from side to side of the ship, and 
were chocked with wood and with scrap iron. The after ends were against 
the pile of scrap iron, which was trimraed up against them, and the forward 
ends were against two tiers of crates of earthenware, which fllled up the 
space between them and the forward bulk-'iead. Boards were laid over the 
drums, and the rest of the hold was fllled mosUy with crates of earthenware 
and some tin. 

On dischargi ng the cargo it was found that some 15 of thèse drums of caustic- 
soda were broken and their contents ont, the platform on which they had 
rested vvasdisarranged and the reniai nder of the drums were in great disorder.. 
The contents of the broken drums had got down among the cotton ties and 
had greatly injured them. Tlie drums in which the caustic soda was shipped 
are cylinders of sheet iron with sheet-iron he.ids, and intended to be air-tight. 
Tliey are about 28 inehes long and 18 inehes in diameter. The molten causti<ï 
soda is poured into tliera through a hole in one of the heads about two- 
inehes in diameter, wUicli is tlien closed tightly by screwing down an iron 
c'ip. When the contents hâve coaleJ., it becomes a hard, solid mass, similar t» 
gypsum, which cannot be gotten ont witbout destroying the drum. The 
caustic soda, when it cornes in contact with the air by the bréaking of the 
drums, gradually deliquesees, but it does not leak or sift ont. The weiglit of 
eucli piickage is between 600 and 700 pounds, but the iron cylinders are sufli- 
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cîently strong to earry the contents with but llttle risk o£ breakage, so that it 
is a rare occurrence to flnd a broken drum at the end of any ordinary Atlantic 
voyage. The bill of lading contains the usual exemptions from damages f rom 
périls of the sea, breakage, or rust, and from damage from other goods, dan- 
gerous or otherwise, by contact, leakage, explosion, or otherwise. 

From the pleadings and évidence it is to be presumed that tbe 
nature of the contents of the drums was known to the agents of the 
ship at Liverpool. Caustio soda in iron drums is a well-known arti- 
cle of commerce constantly shtpped from that port in gênerai cargoes, 
and it is not denied that the agents and ofScers of the ship knew ex- 
actly what it was they were taking on board. The destructive char- 
acter of that chemical being well known, and the damage complained 
of having arisen from its contact with the cotton ties, the sole ques- 
tion on which the case dépends is one of stowage. The manner in 
which the drums were placed and ohocked is detailed in the évidence 
of the first oflScer of the steam-ship, under whose supervision the 
cargo was stowed by the stevedore at Liverpool, and it does not ap- 
pear to me that there was anything inherently insecure in the man- 
ner in which the drums were placed and secured. The ship encoun- 
tered storms of very unusual duration and severity, which for 10 days 
caused her to roll and labor to an estent which Inight well shift some 
portion of the cargo, although stowed with ail the skill and care which 
expérience could suggest. I am satisfied that the tiers of drums were 
well stowed, and that their breaking was due to the extraordinary 
lolling of the ship. Being laid in tiers across the ship, when she 
roUed to such an extent as to submerge her rail the whole weight of 
ail the drums in the tier was brought down upon those which were 
against the submerged side, and this being repeated as the ship roîled 
from side to side, it is easy to sea how they may hâve been crushed. 

The libelants, however, contend that as it was known to the agents 
of the ship that if by any chance the eaustic soda escaped, it would 
be destructive to the cotton ties if it came in contact with them, the 
caustio soda should hâve been placed in a différent part of the ship, 
or, if placed in the same hold, it should hâve been placed beneath and 
not abovô the cotton ties, in which case it would not hâve fallen down 
upon and sifted through them, and the damage would in ail proba- 
Lility bave been much less. With the évidence before me of the 
tight and durable character of the iron drums in which the eaustic 
soda was encased, and of the infrequency of their breaking, I do not 
eee that it was want of proper prudence and foresight to bave placed 
them in the same hold with the cotton ties. Thèse iron drums are 



THE BUBSWBLL. 907 

altogether différent from the light, wooden càsks iû which soda-ash 
and bleaching powders are packed for shipment, and from which fumes 
Bscape and dust sifts ont to the injury of other cargo without any 
stress of weather. Mainwaring v. Bark Carrie Delap, 1 Fed. Eep. 
874; Hamilton v. Bark Kate Irving, 5 Fed. Eep, G30; 2%e St. Patrick, 
7 Fed. Eep. 125. Thèse drums are said to be durable, strong, and 
practically air-tight, the contents are solid and serve to strengthen and 
préserve them from injury, and they would seem to make as perfect a 
package of merchandise for safe shipment as could be devised. 

The only remaining question, therefore, is, should the cotton ties or 
the caustic soda hâve been placed uppermost, and was it want of rea- 
sonable skill and attention to hâve placed the drums uppermost, as 
they were placed, knowing the damage that must come to the cotton 
ties if they were broken ? On this point the évidence before me is 
meager, and a careful considération of it, and of ail the facts, as I 
understand them, has not convinced me that siich stowage was nég- 
ligence, or that the ship is answerable for the damage that ensued. 
In such a case as this, where a loss occurs from a péril of the sea, if 
it is contended that the damage might hâve been avoided by skill and 
négligence, the burden is on the party affirming the négligence to 
make it clearly appear. It is not sufficient if it is left doubtful. 
Clark V. Barnwell, 12 How. 280. The testimony which is most 
directly to this point is that of the witness Umbaugh, the head steve- 
dore, in the port of Baltimore, of the Allen and the Bremen steam- 
ship Unes. His expérience of caustic soda is derived from discharg- 
ing the ships of those lines, which, he states, constantly bring caustic 
soda to this port as part of gênerai cargoes. He states that he 
always finds it put on the bottom of the ship, and by itself, and 
divided off from other cargo by dunnage of wood. That the drums 
are usually placed three or four tiers high, with a platform of wood 
on top, and light cargo on the platform ; that the cargo put on top 
must not be too heavy, as it may burst the drums. In his testimony 
he seems to fall into sbme confusion as to the nature of caustic soda, 
which he says is a liquid which always to some extent leaks out of 
the drums, and which, when expf)sed to the air, becomes solid. This 
error leads me to think that he may in some way hâve confused caus- 
tic soda with some other chemical — ^perhaps with soda-ash or bleach- 
ing powders. 

It is apparent, however, I think, that to place the drums whet-e 
they would hâve very heavy cargo piled on top of them would be 
attended with risk of their being crushed, and it does not seem at ail 
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improbable tliat if tlie 6,000 bundles of cotton ties whicb were in this 
hold, and which -weighed 150 tons, had been placed above the drums 
there vrould bave been a greater risk of damage. Possibly, the dam- 
age to the cotton ties might hâve been less, but as the testimony bas 
satisfied me that the drums were reasonably safe from breakage as 
they were placed and secured, and would not hâve broken excopt 
from périls of the sea, I am disposed to think that ail the cargo in 
that hold was safer than if the drums had been placed under the 
weight of the cotton ties. Indeed, as I tiuderstand the testimony of 
the first ofScer, the drums must bave rested in greater part upon the 
scrap iron, and it was the scrap iron which was in greater part, if 
not altogether, immediately beneath them; so that, except for the 
violent and continued rolling which broke up the whole tier of drums 
into disorder, and broke up entirely the platform on which they were 
placed, tbe cotton ties would scarcely hâve been injured; for if only 
one or two drums had broken, without the platform being broken up, 
the contents would hardly bave penetrated beyond tho scrap iron. 
The cotton ties being of such weight that they could not with safety 
be placed on top of other cargo, it would appear that they must take 
the risk necessarily attending their being put on the bottom of the 
ship, provided the cargo placed above them is such as is customarily 
carried in a gênerai ship with them, and is stowedwith such reason- 
able skill, attention, and foresight as to be safe and not injurious to 
them, except uîider circumstances of extraordinary péril. 
Libel dismissed. 



BoYD V. Clark, 
{CUrmit Court, E. D. Michigan. June, 1882 

ADMIDALTY — APEBAIi TO ClECTIIT .CotTRT. 

Admirai ty causes arising upon the lakes. and tried by jury pursiiant to Bov. 
Bt ^ 556, are not. reviewable upon writ of error, but may be ru-tixauiined upon 

appeal to thfc circuit court. 

In Admirait;, 

ThiS'Was a suit by a father to recover damages for the déath of his 
minor son, a deck hand on board the steamer Alaska, who was killed 
by the explosion of a boiler while she was on her tegular trip to the 
Lake Erie islands. Défendant was the owner of the vessel, and was 
chiirged wi-th Personal négligence in.allowing her to run with a de» 
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fective boiler. The case was tried by a jury pursuant to Kev. St. § 
566, whieh permits the trial of issues of fact by a jury, -wtoen either 
party requires it, "in causes of adrairalty and maritime jurisdiction, 
relating to any matter of contract or tort arising upon or concerning 
any vessel of 20 tons burden, and upward, enrolled and licensed for 
the coasting trade, and at the time employed in the business of com- 
merce and navigation between places in différent states and territories 
upon the lakes, and navigable waters Connecting the lakes." The 
jury returned a verdict for the plaintiff of $400. Eespondent settled 
a bill of exceptions, and sued out a writ of error from the circuit court 
under Rev. St. § 631, and also took an appeal under section 633. 
CoQiplainant moved to dismiss the writ of error because tac «tatute 
did not allow it in cases of this description, and the appeal, because,. 
under the seventh amendment to the constitution of the United 
States, which provides that no fact tried by a jury shall be otherwise 
re-examined in any court of the United States than according to the 
rules of the common law, no appeal would lie. 

W. L. Carpenter and Alfred liussell, for libelant. 

F. H. Canfiekl and G. V. N, Lothrop, for respondent. 

Matthews, Justice. Thewritof error mustbedismissed. Section 
633, in •which a writ of error from the circuit to the district court is 
allowed in civil actions where the matter in dispute exceeds the amount 
of $50, applies only to the few common-law actions justiciable in the 
district courts. U. S. v. Wonson, 1 Gall. 5 ; U, S. v. Fifteen Hogsheads, 
5 Blatchf. 106 ; Jacoh v. U. S. 1 Brock. 520. But ail cases in eqviity 
and admiralty involving over $50 in amount are reviewable,. under; 
section 631, upon appeal to the circuit court. The fact that the case 
was tried by a jury makes no différence in determining the remedy to 
which the defeated party is entitled. Even if the seventh amendment 
to the constitution, providing tha;t no fact tried by a jury should be 
otherwise re-examined,, in any court of the United Stat,es, than ac- 
cording to common-law, applied to any other than common-law cases, 
it is silent in respect to appeals upon matters of law. The fùliiïgs 
of the district courts upon questions of law would still be subject to 
review. Thus* under the act of February 16, 1875, (18 St. 315,) relat- 
ing to appeals in admiralty to the suprême court, the fàcts riiust be 
found by the circuit court; and in the review by the suprême court .in 
such cases we are limited to the détermination of questions of law 
arising upOH the record, and to such rulings of the circuit court, ex- 
cepted tp^t the time, asmay be presentedby.a bill of exceptions pre-: 
pared as in actions at law. The ace furtherpro vides that thèse facts 
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may be found by tîie court, or, if the parties consent, by a Jury. But 
I think the provisions regarding trials by jury in the seventh amend- 
ment apply only to common-law juries, and that upon appeal the 
case stands for triai hère precisely as if tried by the court. The in- 
troductory words of the amendment, "in suits, at common law," indi- 
cate very olearly that the jury spoken of in the amendment is a com- 
mon-law jury. 

In Parsons v. Bedford, 3 Pet. 433, it was held that suits at com- 
mon law, within the meam'ng of this amendment, include not merely 
modes of proceeding known to the common law, but ail suits not of 
equity or admiralty jurisdiction in which légal rights are settled and 
determined. In delivering the opinion Mr. Justice Story remarked 
that "it is -well known that in civil causes in courts of equity and 
admiralty juries do not intervene, and that courts of equity use the 
trial by jory only in extraordinary cases to inform the conscience of 
the court. * * * In a just sensé, the amendment, then, may be 
well construed to embrace ail suits which are not of equity or admi- 
ralty jurisdiction, whatever may be the pecnliar form which they may 
assume to settle légal rights." So, in the Justices v. Murray, 9 Wall. 
274, where it was decided that the amendment prohibiting the facts 
tried by a jury to be otherwise re-examined than according to the 
rules of the common law applied to facts tried by a jury in a case in 
a state court, there was no hint that the clause applied to any other 
than eommon-law cages. Whether the jury allowed in this class of 
admiralty cases is anything more than advisory to the district court, 
as are juries in chancerj cases, I do not deem it necessary to express 
an opinion. 



The C. B. Sanfobd, 

{District Court, D. Maitachusetti. October 26 1882.) 

TuG— Négligence— Lobs of Tow. 

A tug having two tow3 on long hawsers, m rounding a dangerous Island, for 
not golng further to the eastward, and for allowing her hawsers to slncken so 
that she lost ail control over her tow, was in fault and should be condemned for 
the loss of the tow, which drifted on a reef and sunk. 

C. T. Russell and C. T. Russell, Jr., for libelants, 
J. C. Dodge and E. S. Dodge, for claimants. 
Nelson, D. J. Libel filed against the steam-tug C. B.'Sanford for 
alleged unskillful towage of the barge Metropolis. It appeared that 
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the tug was engaged by the master of the Metropolîs, at New York, 
on the fourteenth of June, 1881, to tow her from Jersey City to Prov- 
idence. The tug started on the voyage on the afternoon of the same 
day, with another barge called the Dunderberg, destined for Fall Eiver, 
first in tow, and the Metropolis, having on board a cargo of 700 tons 
of coal, second in tow. The hawser of each barge was 90 fathoms in 
length. On the afternoon of the 15th, the tug with her two tows 
entered Mount Hope bay, intending to le ave the Metropolis at anehor 
in Bristol harbor while she proceeded with the Dunderberg to FaU 
Kiver, and afterwards, to return and take the Metropolis up to Prov- 
idence. In rounding Hog island, which forms the west side of the 
entrance to Mount Hope bay, the Metropolis struck on a submerged 
rock known as Hog island reef, which extends out from the south- 
easterly point of Hog island, and immediately filled and sunk. 

The évidence was clear that the effect of making the circuit round 
the point of Hog island, after passing the light-ship, was to lessen 
the headway of the tug in the direction in which the tows were pro- 
ceeding. The hawsers were thus slackened and the control of the 
tug over the tows lost. The conséquence was that the Metropolis, 
béing left without the support of the tug, was driven by the strong 
ebb-tide which was then running down from Mount Hope bay and 
Bristol harbor directly upon the shoal. This is the évidence of the 
master and mate of the Metropolis; and in this they are supported 
by the master of the Dunderberg, who saw the whole transaction and 
was called as a witness by the claimants. 

The accident would bave been avoided if the tug had kept further 
on her course after passing the light-ship before turning to the north- 
ward ; or if she had passed the light-ship further to the eastward, 
where there was plenty of room, and the depth of water was ample; 
or if she had shortened the hawsers of the tows before making the 
turn. The tug was bound under the circumstances to take one or 
the other of thèse précautions against this accident, and for failing 
to do so she was in fault and should be condemned. 

Interlocutory deoree for the iibelants. 
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HuBBBT and others v. Eecknagel and others. 
{District Court, S. D. New York. August 26, 1882.) 

1. Chahtbk-Paett— Sba-wobthiness. 

Dnder the usual covenants of a charter-party that tlie vessel is " tiglit, stanch, 
and strong," the owners are answerable for latent as well as visiijle defects 
whereby the cargo is damaged. 

2. Samb — Latent Defects — Damage to Cargo. 

Where a cargo of coffee was damaged through a Icak in the deck of a brig 
13 j'ears old on a voyage from Rio, and the évidence showed a "middling pas- 
sage," with rougli seas, but no extraordinary périls for the season, and tlie ves- 
sel on arrivai exhibited/no signs of gênerai strain, or any material loss of spars 
or sails, and probable causes of imperfection in the deck appearing, the leak- 
age should be ascribed to the latter causes, and the owners held answeratile for 
the damage, notwithstanding gênerai évidence of thorough repair at the port of 
departure. 

In Adœiralty. 

This libel was filed to reoover $1,274 freight alleged to be due 
under a con tract of affreighlment for the carriage of 5,000 bags of 
coffee on the brig Magnet from Eio de Janeiro to New York. The 
answer alleged damage by water to 839 bags of coffee, to the amount 
of $1,300, through the unseaworthiness of the vessel in not being 
tight, stanch, and strong, as warranted by the charter. 

Hill, Wing é Shoudy, for libelants. 

Blatchford, Seward,Griswold é Da Costa, and S. A. Blatchford, for 
respondents. 

Brown, D. J. The évidence shows clearly that the damage to the 
coffee came from leakage through the deck; and the only question is 
■whether this leakage arose from extraordinary périls of the sea after 
leaving Eio, or from a defective condition of the deck at the time of 
her departure. The Magnet was a single-decked brig of 283 tons, 
built in Germany in 1867. In January and February, 1879, she 
was thoroughly overhauled and repaired at Hamburg, and received a 
first-class certificate (33 A 11) for six years. It does not appear that 
her deck was renewed. On her voyage from Liverpool to Eio, imme- 
diately preceding the présent charter, she met with very heavy weather, 
during which her maintop-mast was broken off, carrying away ail her 
main yards, and the royal yard in its fall injured the deck. At Eio 
she was undergoing repairs for six weeks, and her decks were there 
repaired and recaulked throughout. She sailed from Eio on the 
fourteenth of December, 1879, and arrived at Hampton Eoads on 
January 30, 1880, where she awaited orders, and thence proceeded 
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to New York, wliere she arrived February 28th. By her " protest, " 
dated March ITth, it appears that she encountered heavy seas soon 
after leaving Eio, aad eontinued to do so during much of her pas- 
sage, taking in much water upon deck; that she met a "heavy gale" 
on the night of December 14th, which abated on the 16th, and an- 
other "gale with rain squalls" on the 29th of December; another 
on January 9th; and a hurricane on January 26th, in which two of 
her top-sails were split. On January 4th the boatswain went below, 
through the booby hatch, and found some of the seams slack and 
leaking on the port side near the main hatch. On the seventh of Janu- 
ary he found additional leaks on the port side, and some on the star- 
board side not far from the mainmast. On deck, the source of the 
leak on the port side could not be discovered ; but on the starboard 
side a split in one of the deck planks was found, which was repaired 
by the insertion of a'"graving pièce." The protest also describea 
the brig as "roUing and pitching terribly" in the heavy seas, and as 
"strained badly;" and the captain and mate testify to the passage 
being as severe as the previous one from Liverpool. The libelant 
relies upon this évidence, and the évidence of the thorough repair 
and caulking at Eio, as sufficient to show that the leakage was caused 
solely by the extraordinary perUs of the voyage, and that the vessel 
was seaworthy when she sailed; that the leaks in the deck arose 
from the extraordinary strain in the roUing and pitching of the ves- 
sel, and the split in the deck plank from the leverage and pressure 
of the mainmast under the same extraordinary strain. 

Having covenanted by the terras of the charter that the brig should 
be "tight, stanch, and strong," the libelants virtually warrrnfced her 
lit to encounter ail the ordinary périls of the voyage without damage 
to the particular cargo contracted for. The leak having occurred 
through the deck, the burden of proof is upon the libelants to show 
that the deck, when the brig sailed, was fit to withstand ail the ordi- 
nary hazards of the vogage at that season, and that it was free from 
ail latent as well as visible defects. Wilson v. GrUwold, 9 Blatchf. 
267; Werk v. Leatliers, 97 U. S. 379; KepHoffy. IVllson, L. E. 1 Q, 
B. D. 377, 38 J; The Vesta, 6 Fed. Eep. 533. 

The split in the deck plank on the starboard side was, in my judg- 
ment, a latent defect in the deck existing when the brig sailed. It 
is difficult to believe that it was caused by any extraordinary lever- 
age of ftie mainmast, for ail the gales encountered were from the 
cast ; and, as the vessel was coming north, the pressure of the maîn- 
v.l3,no.l4— 58 
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mast must hâve been against the port aide of the deck, and not upon 
the starboard side. The mate, moreover, ascribes it to the caulking 
at Kio, though not disooverable at that time and only developed 
afterwards. The leak from this defect was discovered on the seventh 
of January, when the voyage was about half completed 

Nor am I satisfied, from the whole évidence taken together, that 
the vessel enoountered any such extraordinary seas or weather as 
should exempt her from responsibility, and throw the loss upon the 
freighters or insurers. The first leak was discovered January 4th, 
and the pther January 7th, by which the coffeewas already somewhat 
damaged. Up to that time two easterly gales had been encountered ; 
but there is no évidence that either of them was of an unusual or 
extraordinary character ; they were of brief duration, and the brig 
went through them without the loss of a sail or spar. In the hurri- 
cane, 10 days later, two of her top-sails were split ; but on her arrivai 
at New York, upon careful inspection by several experts, her hull was 
found to be in excellent condition ; no signs of gênerai strain were 
visible ; none of the butts or water-way seams had started, and two 
days' work sufficed for ail the repairs thought necessary. The pas- 
sage was not a long one, and there is no satisfactory évidence that it 
was more severe and trying than was naturally to be expected at that 
season. The mate testified that she made a "middling passage," 
and ail the ordinary and substantial indications from the brig herself 
are wanting to show that the voyage was one of any unusual or extra- 
ordinary severity. Barnewall v. Church, 1 Gaines, 217, 247. The évi- 
dence also sufSciently indicates the probable causes of the leaks, viz., 
the âge of the deck, and its several repairs; the graduai widening 
of the seams from repeated caulking; the shrinkage in the hot sun 
preceding the thorough, and perhaps excessive, caulking at Eio, and 
the subséquent expansion when wet; the split in the plank attending 
the last caulking; and the subséquent warping of the deck plank, and, 
in some places, their springing, from the beams. Thèse are risks 
which belong to the ship and not to the freighters. 

I must, therefore, hold the vessel answerable for the damage to the 
cargo, and a référence should be taken to ascertain the amount 
tbereor, to be offset against the amount due to the libelants under 
the charter. 
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EoBEBTS V. Swift and others. 

(District Court, D. Massachusetts. October 23, 1882.) 

Admitîaltt— Advàncb Wages— Insurance. 

Where it is customary to charge seamen witli tnterest and inaurance on ad- 
vances on account of wages, etc., as an idemnity to owners in case of loss, such 
seamen are net entitled to auy part of tbe Insurance paid the owners. 

Nelson, D. J. The libelant proceeds for his lay of one-seventieth, 
as third mate of the 8hip Cornélius Howland, which sailed from New 
Bedford on a whaling voyage in July, 1874. In September, 1876, 
the ship was wrecked and abandoned in the Arctic océan, and both. 
the ship and the catch ings on board were a total loss. Oil and bone, 
1 awever, had been previously shipped home, and in November, 1876, 
the voyage was settled. In the settlement the libelant reeeived 
$392.94, the amount supposed to be due him.on his lay after deduct- 
ing his advances and ship's bill, with certain charges for interest and 
insurance. He at the same time signed a receipt discharging the 
ship and owners from ail further claims. The shipping articles 
signed by the libelant at the commencement of the voyage contained 
the usual clause that the owners and agents might make the custom- 
ary charges for interest and insurance on advances. Under this 
clause the libelant was charged in the settlement with 5J per cent. 
on his advances, as insurance, being the usual rate charged by the 
underwriters for one year's insurance in July, 1874. 

In March, 1877, the respondents collected of the underwriters 
$20,105, as insurance on the lost cargo. The libelant now claims 
that he is entitled to reeover his lay of one-seventieth in the whole or 
some part of this insurance money. 

In the case of The Cleone, heard by me at the March term, 1879, 
I held that the term "insurance on advances," as used in this clause, 
could hâve no other meaning than that ordinarily given to it, as sig- 
nifying a policy of insurance effected in the usual way, and that hav- 
ing charged the seaman with a sum of money as insurance, the 
owners must be deemed to bave undertaken to insure the advance for 
his benefit as well as their own. That case was submitted upon the 
shipping articles alone, and the court was called upon to construe 
the contract without the aid to be derived from the usages of the 
port of New Bedford. But it now appears by the évidence in this 
case that it bas long been the practice in New Bedford to make this 
charge to the seaman, and that it is intended to be an indemnity for 
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the risk assumed by the owners in payiug tidvanced wages at tlie 
commencement of the voyage, and that this charge has never been 
understood by the parties to hâve the effect to give the seaman any 
interest in the insurance effected by the owners, or to bind the own- 
3rs to insure for his benefit. Whether the charge is a reasonable 
and proper one it is unneeessary now to consider. It is clear that 
the libelant signed the shipping articles without any expectation of 
deriving benefit from the insurance shoiild any part of the catchings 
of the voyage be lost. His settlement was therefore made in accord- 
ance with his understanding of his shipping contract. As he reeeived 
ail he intended to bargain for, no injustice was done him, and no 
reason exists for opening the settlement. 
Libel dismissed. 



The J. W. Feench. 
{District Covrt, B. D. Virginia. October 21, 1882.)- 

1. ADMrKAI,TT— PhOCEEDINGS IN RkM. 

A prooeediag in rem is one in wliioh the thing — the property seizod — Ï8 itsplf 
sued instead of a sentient person, and in which, the propert}»- itself boing aued, 
its owner isnot recognized unlil he cornes in, claims, and défends. 

2. SaMB — PnOCBEDINGS, WHBN VoiD. 

Where the property of libelant was condcmned to sale in a proceeding to 
which he was not a party, and which was not a proeeeding in rem, nor a pro- 
ceeding against the veasel in any forni, the order of sale is a nullity. 

3. JUIUSDICTION— COLLAÏEKAl. ExAMINATION. 

A court raay examine collaterally into the jurigdiction of another court to 
pass upon questions of title to property, and if the other court has done an act 
coram non judice, to disregard it altogether. 

4. Samb. 

When a court possessesjurisdiction as to subject-matterand parties, it has a 
right to décide every question which ariscs in the case, and whether its décis- 
ion be correct or otherwi8e,it^judglnent, until reversed, is binding upon the 
parties. 

5. TkIAL by JOBY— CONSTITUTIONAI, GUARANTi". 

In a proeeeding at common law a citizen of the United States cannot be di- 
vcstt'd of his property except t)y verdict of a jury, under due process of law, 
in a proeeeding in which he is in some manner a party, having oppoitunlty to 
be lieard, and having a day in court. 

6. Pénal Statuïbs — Forfeiïoke. 

A state statute which provides that " any person " belonging to a steamer 
who engages in taking fish in violation of its provisions shall forfeit " his ves- 
sel,',' cannot be construed to mean any vessel which he employed in committing 
the olîerise ; it cannot be enlarged by construction to mean that he shall forfeit 
the vcàticl of another pursun. ' ,- 
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7. (^okdi:mîj.\tion— PnocEEDiNSs without Warbant ct Law. 

A judgment of condemuation and sale o! a vessel, without warrant of law, 
confers no right upon the sherifl to her custody. His possession in such case 
is tortious, and as against the process of the fédéral court he is a mère tres- 

passer. 

In Admiralty, on a Petitory and Possessory Libel. 

Sharp é Hughes, for libelant. 

F. S. BJmr, Atty. Gen. of Virginia, Arthur Segar, and James E. 
Ileath, for respondents. 

HuGiîEs, D. J. This is a petitory suit in admiralty brought to try 
the title to a Tessel (the steamer J. W. French) and to recover pos- 
session of it from one who is alleged to bave been a tortious holder. 
This steamer, when process issued from this court, is alleged to havé 
been in the possession of tho sheriff of Elizabeth City county, Virginia, 
under an order for its sale by a judgment of the county court of that 
county. The libelant bas never been a party to any proceeding of 
that court in which such an order of sale was made. The proceeding 
there was not one in rem which binds ail the world, and in which the 
libelant could hâve become a party by appearance, and by answer or 
pétition. The proceeding there was a criminal prosecution in which 
the erew of the steamer J. W. French, were ail arrested, and in 
which her master, W. E. Overton, was indicted and tried, the rest 
of the crew having been dîschargcd. The law of Virginia allows a 
steamer to be arrested, and, under the limitations hereafter stated, 
held by the court while such a prosecution of any pei'son belonging 
to her is pending; and this vessel was under arrest pending this pro- 
secution, which terminated with a verdict of guilty and a fine of one 
cent and costs against Overton, and his releàse from custody. The 
judgment against Overton in this verdict went on summarily to order 
a sale of the steamer by the sheriiï, although the indictment had not 
charged that the steamer was the vessel of Overton,^"his vessel." 
There was no provision of law by virtue of which the libelant, W. E. 
Polk, conld hâve appcared and become a party to this prosecution of ^ 
Overton; although the record in the prosecution, pending which the 
steamer J. W. French was held, shows that W. E. Polk was the- 
owner, and that this fact was in the cognizance of the court, and 
that the court failed to give Polk, the.owner, a day to show cause 
against the sale of his property. 

It may be conceded, in respect to ships and maritime property, 
that the owner may be bound by a proceeding ira rem, though he do 
not appear; and in some cases even though- in his physical person it 
was impracticable for him to appear. See U. S. v. The Malck Adhel, 
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2 How. 210, which was a proceeding in admiralty on a libel in rem. 
Tbis résulta from the peculiar character and circumstances of mari- 
time property and jpersons — a proceeding in rem being one in which 
a thing, i. e., the property seized, is itself sued, instead of a sentient 
person; and in which, the property itself being sued, its owner is not 
recognized until he cornes in, claims, and défends. 

It is also well settled, generally, that every person is bound by the 
order of a court of compétent jurisdiction in a proceeding to which he 
is a party, although only constructively so. But the case at bar be- 
longs to neither of thèse classes. The property of this libelant was 
condemned to sale in a proceeding to which he was not a party, and 
which was not a proceeding in rem, nor a proceeding against the ves- 
sel itself, in any form. 

The suit hère is brought to test the title to a steam-boat; and one 
of the questions in the case is whether this court can examine into 
the validity of the proceedings of a court which undertook to divest 
the libelant of his vessel without a hearing, and to vest it in a pur- 
chaser. There is another question in this case. The libelant dénies 
that the court which undertook to divest him of his ship had juris- 
diction to make the order directing the sale by which that resuit 
migbt be effected ; and he contends that that court was without such 
jurisdiction, not only because he, the owner, was not before it, and 
could not get before it, but because that court had no authority un- 
der the laws of Virginia, under which alone it could act, to make 
such an order of sale as it did make, even though he had been a 
party to the proceeding. 

No principle is more thoroughly settled than that any court may 
examine collaterally into the jurisdiction of another court to pass on 
questions of title to property, and if the other court bas done an act 
coram nonjudice, to disregard it altogether. Whena court possesses 
jurisdiction as to subject-matter and parties, it bas a right to décide 
every question which arises in the case, and whether its décision be 
correct or otherwise, its judgment, until reversed, is binding upon the 
parties. 

" But if it act without authority, its Judgmenta are considered as nuUities, 
and form no bar to a recovery which may be sought, even prior to a reversai 
in opposition to them." Judge Ltvingstonb in Fisher v. Hamden, 1 Payne, 
C. C. 58. 

" The power of a court is of neeessity examinable to a certain extent by that 
tribunal which is compelled to décide whether its sentence has changed the 
riglit of property. The power under which it acts must be looked into, and 
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its autlioiity to décide questions which it professes to décide must be consid- 
ered." Chief Justice Makshall in Rose v. Himely, 4 Cranch, 268. 

"Wherea court has jurisdiction, it has a rigiit to décide every question 
which occurs in the cause; and whether its décision be correct or otherwise, 
its judgment, until reversed, is regarded as binding' in every other court. 
But if it act without authority, its judgments and orders are regarded asnul- 
lities. They are not voidable, but simply void, and form no bar to a recovery 
souglit, even prior to a reversai in opposition to them. They constitute no 
justification, and ail persons connerned in executing such judgments or sen- 
tences are considered in law as trespassers. This distinction runs through 
ail the cases on the subject, and it provea that tlie jurisdiction of any court 
exercising authority over a subject may be inqui'red into in every court when 
the proceedings in the former are relied on and brought before the latter by a 
party claiming the beneût of such proceedings." Mr. Justice Tkimble in 
Elliott V. Peirsal, 1 Pet. 340. 

In Windsor v. McVeigh, 93 U. S. 274, it was held that a Bontence 
of a court, pronounced agaiust a party without hearing him, or giv- 
ing him an opportunity to be heard, is not a judicial détermination 
of his rights, and is not entitled to respect in any other tribunal. See, 
also, Underwood v. McVeigh, 23 Grat. 407, where a decree for the sale 
of property in a proceeding in which the owner had no day or hear- 
ing was held a nullity. 

In the case of Greene v. Briggs, 1 Curt. G. C. 311, under a law of 
Ehode Island authorizing the seizure, condemnation, and destruction 
of spirituous liquors, certain liquors had been seized on a magiatrate's 
warrant and afterwards condemned and ordered to be destroyed by a 
court of magistrates of the city of Providence ; but previous to the de- 
struction an action of replevin had been brought in the United States 
circuit court, and the goods had been seized in replevin by the United 
States marshal. The défendants filed an avowry setting out ail the 
facts in answer to the action, and there was a deOiurrer to this plea. 
Mr. Justice Curtis, ingiving judgment for the plaintiff, not only went 
into a f uU examination of the validity of the proceedings of the magis- 
trate's court, and its jurisdiction to pass the orders which were en- 
tered in the case, but treated them as nullities, holding in regard to 
the warrant of seizure that "an order by a justice of the peace, con- 
cerning a matter not within his jurisdiction, is void; and he, and ail 
ministerial offioers who exécute that order, are trespassers." He 
cited Wise v. Witkers, 3 Cranch, 331; Cowper, 140; 7 Barn. & C. 536 ; 
5 Maulo & S. 314; 11 Conn. 95; and 8 Wend. 200. He went on to 
say: "Such an order confers no authority to detain property, and is 
not a défense to an action of replevin." The proceedings before the 
magistrates court were based upon a law of Ehode Island directing 
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spirituous liquors to be seized, condemned, and destroyed, allowing 
the owner to appear, but not allowing him the benefit of a trial by 
jury, except upon paying an onerous tax ; and it was prineipally on 
that ground that the orders of the magistrate's court (answering to 
our county court) were treated as nuUities by the judge of the United 
States court. That case is very similar in its leadîng features to the 
one at bar, except that Greene, the owner of tho property seized, ap- 
peared and filed a claim to it before the naagistrate's court, and was 
a party to the proceeding there. 

The case of Wise v. Withers, cited by the judge, decided that a 
court of lawmay look into the jurisdiction of a court martial as to an 
order it had made affecting the rights and property of a citizen. I 
think it perfectly clear, therefore, that this court, in determining who 
owns and who bas the right to the custody of this steamer, the J. W. 
French, may look into the legality of the proceedings in the county 
court of Elizabeth City county, under which the shcriff held custody 
of the steamer when she was taken by the United States marshal. 

There are many cases in which it is held that when one court of 
gênerai jurisdiction obtains jurisdiction of a controversy and custody 
of property which is the subject of that controversy, no other can 
take jurisdiction of either, especially of the property. This gênerai 
principle is well settled. Taylor v. Cairyl, 2 How. 583, is a leading 
case on this point. The same was held in Oitoii, v. Smith, 18 How. 
263; Hagan v. Lucas, 10 Pet. 400; The Ship Robert Fulton, 1 Payne, 
C. C. 620; The Oliver Jordan, 2 Curt. C. C. 414; Freeman v. Howe, 
24 How. 450; Buck v. Colbath, 3 Wall. 334; and Windsor v. Me- 
Veigh, 93 U. S. 274; but it will be found in ail thèse cases the custody 
of the officer first in possession of the property iu controversy was 
conceded to be lawful. Thèse cases are distinguished by that impor- 
tant fact from the case at bar, in which it is alleged that the sherifif's 
custody was unlawful, and therefore tortious. 

But even in cases where the ûrst custody is lawful, it was held by 
Mr. Justice Millee, in Buck v. Colha'.li, speakin^ for the suprême 
court of the United States, that — 

"ïhurule that among courts of concuiieiit jui-isdiction, that one which first 
obtainî* iurisdiction of a case has the exclusive right to décide every question 
arising in it, is subject to some limitation, and is conflned to suits between 
the same parties or privies, seeliing the same relief or remedy, and to such 
questions or propositions as arise ordinarily and properly jn the progress of 
the suit flrst brought, and does not extend to ail matters wliich may by possi- 
bility be involved in it." 
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And Mr. Justice Field, speaking for tte suprême court of the United 
States, held, in Windsor v.McVeîgh, that — 

" The doctrine that when a court has once acquired jurisdiction it bas a right 
to décide every question which arises in the cause, and its judgment, however 
ciToneouR, cannot be collaterally assailed, is only correct when the court pro- 
cftorts af ter gaini ng jurisdiction of the cause according to the established modes 
goveriniig the class to which the case belongs, and does not transcend in the 
extent or cliaracter of its judgment the law which la applicable to it." 

In this case the court said: 

"Ail courts, even the highest, are more or less lîmîted in their juriadiction; 
they are limited to particular classes of actions, such as civil and criminal, or 
to particular modes of adrainistering relief, such as légal or équitable, etc. 
Though the court raay possess jurisdiction of a cause of the subject-matter and 
ot the parties, it is still liraited in its modes of procédure, and In the èxtent 
and character of its judgraents. If, for instance, the action be upon a money 
demand, the court, notwithstanding its complète jurisdiction over the subject 
and parties, has no power to pass judgment of imprisonment in the peniten- 
tiary upon the défendant. If the action be for a libel or personal tort, the 
court cannot order the spécifie performance of a contract. If the action be for 
the possession of real property, the court is powerless to admit in the case the 
probate of a will. * * * The judgments mentioned would not be merely 
erroneous— they would be absolutely void ; because the court in rendering them 
would transcend the limits of its authority." 

In the case at bar the court, in a criminal prosecution against one 
man, proceeded to decree the sale of the property of another man. 
The owner had no hearing at ail, and of course had not the privilège 
of trying before a jury, on a défense made by himself, the issue of fact 
on which the condemnation of his property to forfaiture depended. 
The thirteenth clause of the bill of rights of Virginia provides that, in 
ail controversies concerning property, the right of trial by jury shall 
be sacred, whether they be between man and man, or between the 
state and a citizen. Code 1873, p. 69. This guaranty of a jury is 
to the owner of the property himself, and it were a mockery to say 
that it was fulfilled by some one other than the owner having had 
the benefit of it. If the commonwealth obtains a verdict against 
Jones for a capital offense she cannot hang Smith. Smith has a 
right to be heard for himself, and to be tried by a jury sworn on the 
issue between the commonwealth and himself. As Smith's life and 
liberty cannot be affected by a verdict against another, so his right of 
property cannot be. 

In Greene v. Briggs, before cited, it was held that a citizen of Ehode 
Island could not, under the constitution of Rhode Island, be deprived 
of his property without verdict of a jury, and unrestricted opportu- 
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nity of making défense even in a proceeding in rem, (not in admi- 
ralty.) The privilège of appearing and making défense with trial by 
jury was subjected there to a tax. 

In WoodruffY. Taylor, 20 Vt. 65, quoted approvingly by the United 
States suprême court in Windsor v. McVeigh, the suprême court of 
Vermont said : 

"A proceeding professiiig to détermine the right of property, where no notice 
written or constructive, is given, whiltever else it might be called, would not 
be entitled to be digaifled with the name of a judicial proceeding. It would 
be a mère arbitrary edict. not to be reearded anywhere as the judgment of a 
court." 

The mère seizure of property, either on a erimînal charge or in a 
civil action, does not give jurisdiction to condemn it to forfeiture. 

" The jurisdiction acquired by the seziure is not to pass upon the question 
of forfeiture absolutely, but to pass upon that question after opportunity has 
beon afforded to its owner and parties interested to appear and be lieard upon 
the charges. To this end some notification of the proceedings, beyond that 
arising from the seizure, prescribing the time within which the appearance 
must be made, is essential. * * * The manner of the notification is ,im- 
material; but the notification itself is indispensable." Windsor v. MoVeigh, 
93 U. S. 279. 

The right of opportunity to appear and be heard is too sacred 
to bedenied, even to one occupying the status of an alien enemy. 

In McVeigh v. U. S. 11 Wall. 267, Mr. Justice Swayne said, for the 
United States suprême court : 

" The order [to strike from the record the owner's appearance, claim, and an- 
swer] in effect denied the respoudent a hearing. It is alleged he was in the 
position of an alien enemy, and could hâve no locus standi in that forum. If 
assailed there he could défend there. The liability and riglit are inséparable. 
A difEerent resuit would be a blot upon our jurisprudence and eivilization. 
"We cannot hesitate or doubt on the subject. It would be contrary to the first 
principles of the social compact, and of the right administration of jùstice."^ 

In Bradstrect v. Neptune Ins. Co. 3 Sumn. 601, Mr. Justice Story 
said: 

"It is a rule founded on the first principles of natural justice that a party 
shall hâve an opportunity tobe heard in his défense before his property is eon- 
demned, and that charges on which the condemnation is sought shall be spé- 
cifie, determinate, aud clear;" and he characterized condemnations without 
thèse conditions " as mockeries, and in no just sensé judicial proceedings," " to 
bedeemed, both ex directo in rem and collaterally, as merearbitrary edicts, or 
substantial frauds." 

It follows, therefore, that, in order to the validity of its proceed- 
ings, the county court of Elizabfth City county must not only hâve 
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had jurisdiction of the subject on which it adjudicated, but it must 
hâve proceeded according to the mode usual in the condemnation of 
property, and authorizedbylaw; andit f ollows f urther thatthis court 
may, in the présent collatéral proceeding, examine into the jurisdiction 
of that court and the regularity of its proceedings in ordering the sale 
of the steamer French by the sheriff of the county. I proceed, there- 
fore, to that examination. The prosecution in the county court in 
question was commenced against ail the crew of the steamer French, 
but continued only against her master, W. E. Overton. The indict- 
ment charged that Overton, captain and commander of a certain ves- 
«el, propelled by steam and known by the name of the J. W. French, on 
the eighth day of July, 1882, in the county of Elizabeth City, did take 
and catch a certain quantity of fish, by and with the said steamer J. 
W. French, against the form of the statute, etc., and the peace and 
dignity of the commonwealth. Other counts in the indictment 
«harged, in the same form, tbathe caught "floating flsh," and that he 
caught "floating fish known as alewives for the purpose of manufac- 
turing said fish into oil and manure." The indictment nowhere 
charges that the steamer was the property of Overton, or, in the lan- 
guage of the statute under which he -was indieted, was "his vessel." 
There was no proceeding against the vessel itself, either in rem or any 
other form. There was no charge in the indictment against the vessel 
herself ; she was named only in the ineidental manner above shown. 
On the trial the jury found a verdict in thèse words: "We, tne jury 
find the défendant, Willis E. Overton, guilty, and assess his fine at the 
snm. of one cent." On this verdict the court entered judgment as 
follows : 

"And thereupon it is considered by the court that the commonwealth ré- 
nover against the said Willis E. Overton the sum of one cent, the flue hy the 
jurors iu their verdict assessed, and the costs of the prosecution. And it is 
further considered by the court that the steamer J. W. French, described in 
the indictment, and on which the said défendant was captain, and which the 
Jury hâve found was v^ed in taking flsh, as charged in said indictment, in 
the Chesapeake bay, contrary to law, together with her necessary apparel, the 
two seines and two small beats belonging to her, [nothing about apparel, seines, 
or two small boats appear in the indictment,] be condemned and forfeited to 
the commonwealth of Virginia. And it is further ordered that the sherifE of 
this county, after giving at least 20 days' notice, posted at the court-house 
door of this county, and at other public places in said county, sell on the first 
day of the August term of this court, between the hours, etc., of that day, at 
public auction, for cash, to the highest bidder, the said steamer J. W. French, 
and her necessary apparel, and the said two seines and small boats. And it 
Is further ordered that the said sheriff do make report of said sale to this 
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caurt, and Ihat the clerk of this court do make return thereof to the auditor 
of public accounts. And the said sherifl shall account for and pay the pro- 
ceeds of said sale to the auditor of public accounts in the manner piescribed 
by law," etc. 

It is plain from the terms of tbisjudgment that it was întended to 
le a final condeitinatioii of this steamer, her apparei, seines, and 
attendant boats; that it was an order for their sale, and a disposai 
of the proceeds of sale, in exclusion of ail claims on the part of Polk, 
t'ae owner, upon the property or the proceeds of sale. There is no 
prêteuse of a proceeding in rem against the steamer. There is no 
shadow of any proceeding specifically against the steamer or against the 
owner. She is mentioned only incidentally in the indictment against 
Overton, and upon a verdict of guilty procured against him alone of 
an offense so slight as to be condoned by a fine of one cent, the judg- 
inent of the court against Overton, after averring contrary to the fact 
that the jury had found that the steamer had been "used in taking 
fish," goes on to condemn it as forfeit, and to order its sale for the 
benefit of the treasury of Virginia. 

This wàs a proceeding at common law; and while it is true that 
in actions in rem in admiralty property in the nature of ships may be 
dirested from an owner without the verdict of a jury, yet I think it 
oan be laid down with perfect truth that in any proceeding at com- 
mon law, even proceedings in rem, a citizen of the United States 
cannot be divested of his property except by verdict of a jury, under 
due process of law, in a proceeding in which he is in some manner a 
party, having opportunity to be heard, and having a day in court. 
Gondemnations and forfeiturea are unknown in the practice of the 
United States courts, except upon spécifie proceedings against the 
property, and after the verdict of a jury. See Union Ins. Co. v. U. 
S. 6 Wall. 765; Armstrong's Foundry, 6 Wall. 769; Morris Cotton, 
S Wall. 507. Procjeùings in remweie unknown to the common law. 
2 Brown, Civil & Adm. Law, 111; Perchai v. Hickey, 18 Johns. 257, 
292; 1 Kent, Comm. 378. Common-law courts hâve jurisdietion of 
them only by virtue of statutory enactment. If congress gives this 
proceeding in common-law courts without requiriug trial by jury, it 
violâtes article 7 of the amendments to the national constitution. 
If the législature of Virginia gives this proceeding to its courts, or the 
right of condemming property without giving to its owner the right of 
trial by jury, it violâtes section 13 of the bill of rights. Such, also, 
was the emphatic, I might almost say indignant, ruling of Mr. Justice 
CuRTis, one of the ablest of American judges, in Green Y.Briggs already 
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cited; and may be regarded as a fundamental canon of English and 
American jurisprudence. 

It were a mockery to say that the brief verdict just recited given 
against Overton, comprebended the steamer of Polk at ail, even.if it 
bad been cbarged in the indictment to bave been Overton's property; 
or eould work a forfeiture of the property of Polk, the libelant hère, 
in the eye of the great canon of English and American law which 
bas been referred to. When we examine the laws of Virginia, undcr 
which alone the proceedings against this steamer could bave been bad, 
we shall find that the order of sale which bas been recited was eveu 
in respect to them, without authority. The fifth section of the one 
hundredth chapter of the Code of Virginia, as amended by the act of 
March 6, 1882, (see Acts, 235,) after prohibiting the catching of 
alewives fish except in certain waters, contains two clauses, in thèse 
words : 

" No beats propelled in whole or in part by steam shall be used for the pur- 
pose of towing or conveying beats that are used for the purpose of takingfish. 
Any person violating the provisions of this act shall, upon conviction, be 
deemed guilty of a misdemeanor, and shall forfeit his vessel, boat, or craft, and 
ail purse-nets or seines used in taking or catching flsh, and shall be flned not 
exceeding $1,000 — one-fourth of which shall go tothe informer." 

The forty-sixth section of the same chapter of the Code provides 
that under the warrant for the appréhension of any person for the 
violation of this chapter, — 

" The offlcer executing such warrant snall take possession of any vessel, 
boat, or skiff (with their taelde and appurtenances) which the défendant may 
belong to, or be using, or hâve used, in the commission of theoffense for which 
he ïs prosecuted, and hold the same until the recognizance required be given, 
or until the défendant be acquitted. But if judgment be given against the 
défendant it shall be part of the judgment of the court, that, if the penalty and 
costs be not forthwith paid, ail the property so seized shall be sold, and the 
proeeeds accounted for as if it were the property of the défendant, seized under 
an exécution for the satisfaction of the judgment." 

Learned and industrious counsel bave shown nothing in the Code 
or statutes of Virginia other tban the foregoing sections under which 
the county court of Elizabeth City county could bave acted in its 
condemnation of the steamer J". W. French. There is a section of 
another chapter (section 29 of chapter 109) which points out what 
court, and how it shall dispose of property already legally f orfeited ; 
tut there is no law prescribing the manner of dealing with vessel s, 
boats, and like property which bave been used by offenders against 
law, except the sections which bave been (juoted. I am to examine. 
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therefore, whether the county court of Elizabeth City county complied 
with the law in ita condemnation of the steamer of this libelant. 
The law forbids the catching of fish in certain parts of Chesapeake 
bay, and forbids the use of steamers anywhere for towing or convey- 
ing boats employed in catching fish; declaring that "any person" 
violating this act shall "forfeit his vessel, boat, or craft, and ail purse- 
iiets and seines used." This language imposes the inquiry whether 
it was the intention of the législature to exact a forfeiture of any 
property other than that of the offender himself. The language of 
other acts, probably of ail other acts of Virginia but this, in declaring 
the forfeiture of property employed in the commission of ofifenses, 
déclares also, in clear and unequivocal terms, that the property em- 
ployed in committing the offenses shall be forfeited. For instance 
the oyster act of March 6, 1882, passed contemporaneously with the 
one under considération, after prohibiting the act of the oCender, 
goes on to say that "the canoë, vessel, or boat so employed in catch- 
ing, etc., shall be forfeited and sold. " If it had been the intention of 
the législature to forfeit the vessel used in catching alewive fish ir- 
respectively of ownership, it would hâve employed language clearly 
and explicitly conveying that meaning, and would not hâve seemed 
to confine the forfeiture to vessels and property owned by the offender 
himself — to "his vessel, boat, oi: craft." 

The language of the statute affecting the présent case is that "any 
person" belonging to a steamer who engages in taking fish in viola- 
tion of its provisions shall forfeit "his vessel." If in this phrase the 
law coald be held to mean the vessel to which any offender might 
belong, then a mère cook on a steamer, who temporarily left his 
kitchen cabin and went out to engage with strangers in catching fish 
unlawfully, would thereby work a forfeiture of the steamer on which 
he was employed. To contend for such a construction of the phrase 
"his vessel" is to demonstrate its inadmissibility. The law speaks of 
boats, purse-nets, and seines, and contemplâtes that thèse latter may 
belong to fishermen; while steamers may belong to owners who are 
not fishermen, and seems to provide, in using the phrase "his vessel, 
boat, or craft, purse-nets and seines, " that eaoh offender against its 
provisions shall forfeit whatever property employed in the offense 
may belong to himself personally. This would seem to be a just and 
reasonable construction of the meaning of the term "his vessel," em- 
ployed in this act, irrespeotively of those canons of construction which 
ail enlightened courts of justice apply to statutes imposing penalties 
and forfeitures. Thèse latter, however, leave no room for doubt as 
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to the consti action proper to be placed on the statate under consid- 
ération. 

Porfeitures are odious in tlie eye of the law, and it is a cardinal 
principle tbat statutes of f orfeiture shall be construed with the utmost 
strictness. The forfeiture hère is imposed in the pénal clause of a 
pénal statute ; and Mr. Bishop, (1 Crim. Law, § 250,) using the early 
English of the old common-law jurists, lays it down, in respect to 
pénal laws, that "no case is to be brought by construction within a 
statute while it falls not within ail its words. If a case is fuUy 
within the mischief to be remedied, and is even of the same class 
and within the same reason as other cases enumerated, stHl, if not 
within the words, construction will not be permitted to bring it 
within the statute." If, therefore, a statute says that W. E. ver- 
ton, on conviction of having committed an offense against its provis- 
ions, shall be punished by fine and imprisonment, and shall forfeit 
"his vessel" employed in the commission of the offense, the statute 
cannot be enlarged by construction to mean that he shall forfeit the 
vessel of another person. It can be construed to mean that he shall 
forfeit only the vessel owned by himself . It cannot be construed to 
mean any vessel which he employed in committing the offense. 

Forfeitures being odious to the law, if the législature intends that 
one man's property shall be forfeited for another man's offense, it 
should, and, I may add, always does, so déclare in express, explicit, 
and unmistakable language. Neither Overton nor any seaman, fire- 
man, engineer, or cook on board the steamer French could, by vio- 
lating the fishing laws of Virginia under considération, do more than 
forfeit any boat or craft or net or vessel which he himself actually 
owned, and no verdict of a jury found against Overton under this law 
could work a forfeiture of another's property. 

Independently of this considération, there was no warrant of law 
for the particular judgment of condemnation and sale which was 
rendered against this steamer, the J. W. French. The forty-sixth 
section of the one hundredth chapter of the Code simply provides for 
the détention of a vessel which bas been employed in committing an 
offense, as a security for the payment of the fine and costs adjudged 
against the offender who used her. It directs the vessel to be held 
until the recognizance required of the défendant be given, or until he 
be acquitted ; and, if judgment be given against the défendant, it 
requires it to be made "part of the judgment of the court that, if the 
penalty and costs be not forthwith paid," the vessel shall be sold, 
and the proceeds acoounted for as under exécution. If this provision 
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J law Lad been complied with, the steamer J. W.Prencli would bave 
been instantly released. The judgment against the vessel was void 
in having been coached in terms whoUy unauthorized by the statute, 
both in respect to the vessel and to the disposai of the proeeeds of ita 
sale. It was, as to the owner of the vessel, void in not having em- 
ployed the alternative words peremptorily directed to be insertec". by 
the statute. No alternative was given to the owner of the vessel or 
her master to redeem her possession by the payment, even "forth- 
with, " of the fine and costs adjudged against Overton, which, in point 
of fact, were paid forthwith. Not only was this requirement vio- 
lated, but, without the warrant of any law known to the statutes 
of Virginia, this libelant's property was ordered to be sold for Over- 
ton's offense — itself pronounced by the jury to hâve been of the most . 
trivial character. 

The judgment of condemnation and sale, being without warrant of 
law, could confer no right upon the sheriff to the custody of the ves- 
sel. His possession was tortious, and be held her against the procecs 
of this court only as a trépasser. I will so decree. 

In regard to The Steamer Grâce, heard at the same time with the 
case of The French, I do not think she can be held, under the law of 
March 6, 1882, liable to forfeiture for the act of one conceded not to 
hâve been her owner, and I will so decree in her case. 
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